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HERBERT  v.  GRIFFITH,  MAYOR,  ET  AL. 

(82  S.  E.  986.) 

MuKiciPAL  Corporations.     Issuance   of   Bonds.     Elections.     Sinking 
Fund. 

1.  The  issuance  of  municipal  bonds  to  enlarge,  extend  and  repair  water- 
works and  sewerage  plants,  under  Civil  Code  1912,  sec.  8050,  is 
for  separable  purposes,  which  must  be  separately  submitted  to 
the  voters  so  as  to  afford  opportunity  for  expression  of  their  will 
as  to  each  purpose. 

2.  Municipal  Corporations — Municipal  Bond  Election — Petition  and 
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Exceptions.  [99  S.  C. 


8.  Municipal  Corporationb — Municipal  Bond  Election — Time  PoLia_ 
Remain  Open. — Civil  Code  1912,  sec.  8091,  providing  that  the  polls 
shall  remain  open  from  8  a.  m.  until  8  p.  m.,  applies  to  special  elec- 
tions held  in  the  city  of  Columbia  on  the  question  of  the  issuance  of 
municipal  bonds. 

4.  Municipal  Coaporationb — Limitation  on  Indebtedness — "Mainte- 
nance."— The  repair  of  waterworks  is  "maintenance"  within  the  con- 
stitutional provision  authorizing  the  issuance  of  bonds  for  the  main- 
tenance of  waterworks  plants. 

5.  A  sinking  fund  of  $6,000  per  annum  is  sufficient  for  the  retirement 
of  bonds  for  $500,000,  payable  in  forty  years. 

Before  Hon.  W.  A.  Holman,  special  Judge,  Columbia. 
May,  1914.     Reversed. 

Action  by  R.  B.  Herbert,  a  freeholder  and  taxpayer  of  the 
city  of  Columbia,  against  L.  A.  Griffith,  mayor,  and  R.  C. 
Keenan,  C.  M.  Asbill  and  E.  M.  DuPre,  councilmen  of  said 
city,  to  enjoin  a  proposed  issue  of  municipal  bonds  by  said 
city.  From  a  decree  refusing  such  injunction,  the  plaintiff 
appeals.     The  facts  are  stated  in  the  opinion  of  the  Court. 

The  plaintiff  appealed  upon  the  following  exceptions  and 
assign  errors  therein,  to  wit : 

1.  Because  his  Honor,  the  Circuit  Judge,  erred  in  holding 
that  there  had  been  a  substantial  compliance  with  the  laws  of 
this  State  in  the  wording  of  the  petition  and  of  the  ballots, 
and  in  overruling  thereby  the  first  objection  raised  by  the 
appellant  as  to  the  validity  of  the  bonds,  said  objection  being 
as  follows : 

"That  the  petitions  requesting  the  election  and  the  ballots 
voted  at  the  election  called  for  an  issue  of  five  hundred 
thousand  dollars  in  bonds  for  the  purpose  of  enlarging, 
extending  and  repairing  its  waterworks,  waterworks  system 
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amount  to  be  expended  for  enlarging  and  extending,  the 
amount  to  be  expended  for  repairs,  the  amount  to  be 
expended  for  waterworks  plant  and  system  and  the  amount 
to  be  expended  for  sewerage  system  and  plant." 

2.  That  his  Honor  erred  in  holding  that  in  the  city  of 
Columbia  elections  for  the  issuance  of  bonds  can  be  held 
between  the  hours  of  7  a.  m.  and  4  p.  m.,  whereas,  in  fact,  the 
law  requires  that  the  polls  be  open  from  8  a.  m.  to  8  p.  m. 

3.  That  his  Honor  erred  in  overruling  the  third  objection 
to  the  issue  of  the  bonds  raisel  by  this  appellant,  which  was 
as  follows: 

**That  the  amount  of  this  proposed  bond  issu^,  together 
with  the  now  outstanding  bonded  indebtedness  of  the  city  of 
Columbia,  is  in  excess  of  8  per  cent,  of  the  taxable  value  of 
the  city  of  Columbia,  and  the  Constitution  does  not  permit 
such  excess  indebtedness  where  the  proceeds  of  the  proposed 
issue  are  to  be  used  in  part  for  'repairs.'  " 

The  error  being,  that  where  the  petitions  and  the  ballots 
used  the  word  ''repairs"  there  is  not  sufficient  compliance 
with  the  provision  of  the  Constitution,  article  VHI,  section 
7,  that  certain  cities,  including  Columbia,  are  allowed  to 
issue  bonds  in  excess  of  8  per  cent,  of  the  assessed  value  of 
the  taxable  property  therein,  where  "the  proceeds  of  such 
bonds  are  applied  solely  for  the  purchase,  establishment, 
rnaintenance  or  increase  of  waterworks  plants  and  sewerage 
system." 

4.  Because  his  Honor  erred  in  holding  that  the  sinking 
fund  of  six  thousand  dollars  a  year,  as  proposed  by  the 
respondents  herein,  was  sufficient  to  meet  the  requirements 
of  the  Constitution,  article  VHI,  section  7. 

Mr.  Arthur  Metis,  Jr,,  for  appellant,  cites :  As  to  neces- 
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Const.,  art.  VIII,  sec.  7.     Sinking  fund:  Const.,  art.  VIII, 
sec.  7. 

Messrs,  G.  P.  Logan,  city  attorney,  and  Sliand,  Benct, 
Shand  &  McGowan,  distinguish  :  83  S.  C.  136 ;  83  S.  C.  462 ; 
83  S.  C.  546 ;  93  S.  C.  447 ;  61  S.  E.  707 ;  12  Kan.  186 ;  1 19 
La.  21 5 ;  12  Am.  &  Eng.  Ann  Cas.  847 ;  69  Kan.  74 ;  2  Am.  & 
Eng.  Ann.  Cas.  367,  and  submit  bond  issue  for  watenvorks 
and  sewerage  is  not  a  dual^r^osition:  97  Pac.  817;  151 
Cal.  572;  91  Pac.  387;  76  Neb?>52;  107  N.  W.  983;  112 
Ky.  409;  122  N.  Y.  799.  Hours  of  election:  Civil  Code 
3015  and  3050 ;  22  Stats.  83,  88,  453,  507.  Civil  Code,  sec. 
3015,  applies  only  to  the  institution  or  original  creation 
of  the  system;  Civil  Code,  sec.  3050,  applies  to  the  enlarge- 
ment of  existing  plants  and  systems;  both  statutes  referred 
to  Civil  Code,  sec,  3o8,  for  hours  of  election,  the  laiv  exist- 
ing when  they  were  enacted  in  i8q6  and  1897.  ^^  hours 
for  elections  named  in  Civil  Code:  Sees.  1742,  1826,  2931, 
3050.  Different  hours  in:  Sees.  289,  3015,  2931,  305(\ 
Sec.  ^091  limited  to  elections  specified:  Act  of  1910,  26  Stat.\ 
523,  Civil  Code,  art.  VIII,  ch.  48,  reviewed ;  44  L  .R.  A.  152.  ^ 
Maintenance  includes  repairs:  Const.,  art.  VIII,  sec.  7; 
5  Words  &  Phrases  4281,  4282;  2  Woods  Landlord  & 
Tenant,  p.  807,  sec.  369 ;  27  Vt.  529 ;  58  N.  H.  252 ;  56  S.  W. 
451.  Five  thousand  two  hundred  sixty-one  dollars  and 
seventy-five  cents,  as  an  annual  payment  for  40  years,  com- 
pounded annually  at  4  per  cent,  per  annum,  will  create 
sinking  fund  of  $^00,000.00, 


September  22,  1914.  I 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice  ( 

Hydrick. 

Under  the  provisions  of  section  3050  of  the  Civil  Code  of 
1912,  an  election  was  held  in  the  city  of  Columbia  on  the 
question  of  issuing  $500,000.00  of  bonds.  The  ballots — 
some  having  the  word  **yes"  and  some  the  word  "no''  printed 
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thereon — read  as  follows:  '*For  the  purpose  of  enlarging, 
extending  and  repairing  its  waterworks,  waterworks  system 
and  plant,  its  sewerage  system  and  plant,  shall  the  city  of 
Columbia  issue  coupon  bonds,  as  provided  by  law,  to  the 
amount  of  five  hundred  thousand  dollars,  or  so  much  thereof 
as  may  be  legally  issued  by  said  city.'*  The  result  was  in 
favor  of  issuing  the  bonds. 

The  plaintiff  seeks  to  enjoin  the  issue  on  four  grounds: 
"1.  That  the  petitions  requesting  the  election  and  the  ballots 
voted  at  the  election  called  for  an  issue  of  $500,000.00  in 
bonds  for  the  purpose  of  enlarging,  extending  and  repairing 
Its  waterworks,  waterworks  system  and  plant,  its  sewerage 
system  and  plant,  without  a  separate  statement  in  petition 
and  ballots,  and  a  separate  vote  upon  the  amount  to  be. 
expended  for  enlarging  and  extending,  the  amount  to  be 
expended  for  repairs,  the  amount  to  be  expended  for  water- 
works system  and  plant,  and  the  amount  to  be  expended  for 
sewerage  system  and  plant.  2.  That  the  polls  on  the  day  of 
the  election  were  opened  one  hour  earlier  than  permitted  by 
law,  and  closed  four  hours  sooner,  being  open  from  7  a.  m. 
imtil  4  p.  m.,  instead  of  from  8  a.  m.  to  8  p.  m.  3.  That  the 
amount  of  this  proposed  bond  issue,  together  with  the  now 
outstanding  bonded  indebtedness  of  the  city  of  Columbia,  is 
in  excess  of  8  per  cent,  of  the  taxable  values  of  the  city  of 
Columbia,  and  the  Constitution  does  not  permit  such  excess 
of  indebtedness  where  the  proceeds  of  the  proposed  issue  are 
to  be  used  in  part  for  'repairs.'  4.  That  the  proposed  sink- 
ing fund  is  not  sufficient  to  meet  the  requirements  of  the 
Constitution." 

As  to  the  first  ground,  the  respondents  allege  in  their 

answer  that  the  waterworks  plant  and  sewerage  system  are 

one  and  inseparable,  each  being  necessary  to  the  other ;  that 

the  same  plant  furnishes  water  for  domestic  and 

1,2    other  uses,   and   for  the   discharge   of   sewage,   it 

being  impossible  to  ascertain  the  amount  used  for 

these  respective  purposes;  that  it  is  impossible  to  ascertain 
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what  proportion  of  the  enlargement  of  the  water  plant  will 
be  for  the  purpose  of  operating  sewers,  and  impossible  to 
enlarge  its  sewerage  system  without  a  corresponding  exten- 
sion of  its  water  supply. 

This  contention  is  plausible,  but  not  sound.  It  appears 
from  the  record  that  the  city  of  Columbia  had  a  water  plant 
forty  years  before  it  had  a  sewerage  system.  The  statute 
under  which  these  bonds  were  voted  provides  for  the  issuing 
of  bonds  '*for  the  purchasing,  repairing  or  improving  of  city 
ur  town  hall,  or  park  or  grounds  therefor,  markets  and 
guardhouse,  enlarging,  extending  or  establishing  electric 
light  plants  or  other  lights,  or  waterworks  or  sewerage." 
It  will  be  seen  that  the  various  purposes  for  which  bonds 
may  be  issued  are  stated  in  the  alternative,  which  indicates 
that,  to  the  legislative  mind,  they  are  susceptible  of  separate 
and  independent  consideration.  It  must  not  be  inferred 
from  this  that  each  of  these  alternative  purposes  must  neces- 
sarily be  submitted  separately.  Where  two  or  more  of  them 
are  closely  connected  with  the  principal  purpose,  the  reason 
for  a  separate  submission  would  be  wanting.  For  instance, 
there  would  be  no  valid  objection  to  the  submission  of  a 
proposition  to  vote  bonds  to  purchase,  repair  and  extend  an 
existing  water  plant,  for  they  all  effect  one  purpose — that  of 
supplying  the  people  with  water.  But  in  the  case  at  bar,  the 
purposes  are  different,  and  the  very  mischief  may  result 
which  the  rule  requiring  the  separate  submission  of  such 
questions  was  intended  to  prevent.  To  illustrate :  A  citizen 
who  wants  water  for  domestic  use  and  fire  protection  may 
have  felt  impelled  to  vote  for  the  issue,  though,  if  separated, 
he  would  have  voted  against  the  sewerage  proposition. 
This  very  ground  upon  which  respondents  seek  to  distin- 
guish this  case  from  the  principles  heretofore  decided  by  this 
Court  was  considered  and  decided  adversely  to  their  conten- 
tion in  Johnson  v.  Roddey,  83  S.  C.  462,  65  S.  E.  626.  In 
that  case  the  present  Chief  Justice  said:  **The  petitioners 
rely  upon  the  proposition  that  the  sewerage  system  and 
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waterworks  are  one  and  the  same,  and  that  it  is  not  neces- 
sary to  ascertain  what  amount  should  be  turned  over  to  the 
sewerage  commission,  or  what  portion  to  petitioners." 
Then,  after  quoting  the  statute  under  which  the  bonds  were 
voted,  and  showing  that  it  was  worded  alternatively,  as  sec- 
tion 3050  had  been  shown  to  be,  he  proceeded :  "The  power 
conferred  upon  the  municipahty  to  contract  for  the  erection 
of  plants,  either  for  waterworks,  or  sewerage,  or  lighting 
purposes,  one  or  both,  clearly  shows  it  was  the  intention  of 
the  statute  that  the  several  plants  should  be  regarded  as  sep- 
arate and  independent ;  and  that  the  qualified  electors  should 
have  the  opportunity  of  voting  separately  for  the  issuance 
of  bonds  for  the  erection  of  plants,  either  for  waterworks  or 
sewerage,  or  lighting  purposes,  one  or  both.  The  manner  in 
which  the  question  was  submitted  to  the  qualified  electors 
deprived  them  of  such  right.  If  the  construction  of  the 
statute,  for  which  the  petitioners  contend,  should  prevail,  it 
would  confer  upon  them,  and  not  upon  the  qualified  electors, 
the  power  to  determine  the  amount  that  should  be  expended 
in  the  erection  of  a  plant  for  waterworks,  and  what  amount 
in  the  installation  of  a  sewerage  system."  That  case,  and 
the  cases  of  Ross  v.  Lipscomb,  83  S.  C.  136,  65  S.  E.  451 ; 
Chase  v.  Gilbert,  83  S.  C.  546,  65  S.  E.  735,  and  State  v. 
Brasington,  93  S.  C.  447,  76  S.  E.  1086,  are  conclusive  of 
the  question. 

Respondents  contend  further  that  this  case  may  be  dis- 
tinguished from  Johnson  v.  Roddey,  83  S.  C.  462,  65  S.  E. 
656,  on  the  ground  that,  in  this  case,  the  fact  alleged  that  the 
two  systems  are  one  and  inseparable  is  admitted,  while  in 
that  case  it  was  not  an  admitted  fact,  but  only  an  argument. 
But  respondents  cannot  indissolubly  unite  by  allegation  or 
proof  things  which  in  their  nature  and  by  legislative  enact- 
ment have  been  made  separate.  The  intention  of  the  legis- 
lature with  regard  to  the  matter  has  been  declared  by  the 
Court,  and  effect  must  be  given  that  intention,  until  a  differ- 
ent intention  is  expressed  by  the  legislature  itself. 
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As  to  the  second  ground,  section  3091,  Civil  Code,  1912, 
is  applicable  to  elections  held  in  the  city  of  Columbia 

3  on  municipal  questions,  and  it  provides  that  the  polls 
shall  be  open  from  8  a.  m.  until  8  p.  m. 

There  is  no  merit  in  the  third  ground.     The  Constitu- 
tion provides  that  bonds  may  be  issued  for  "main- 

4  tenance'*    of    the    plant.     Repairing    is    maintain- 
ing. 

As  to  the  fourth  ground :  The  sinking  fund  pro- 

5  vided  is  sufficient. 

Reversed. 


8933 

WEEKS  ET  AL.  v.  BRYANT,  AS  MAYOR,  ET  AL. 

(82  S.  E.  988.) 
Municipal  Corporatioxs.     Issuance  of  Bonds.     Officers. 

1.  The  issuance  of  municipal  bonds  for  the  construction  of  water- 
works and  electric  light  plant  under  Civil  Code  1912,  sec.  8016,  is 
for  severable  purposes,  which  must  be  separately  submitted  to  the 
voters  so  as  to  afford  opportunity  for  expression  of  their  will  as  to 
each  purpose.     Herbert  v.  Oriffln,  99  S.  C.  1,  82  S.  E.  986,  followed. 

2.  Civil  Code  1912,  sec.  8080,  et  seq.,  26  Stats.  528,  as  amended  by  27 
Stats.  815,  providing  a  commission  form  of  government  for  certain 
cities,  does  not  abrogate  the  provisions  of  Civil  Code  1912,  sections 
8015,  8016,  for  commissioners  of  public  works,  where  bonds  are 
issued  for  the  erection,  construction  or  purchase  of  waterworks 
systems  and  light  plants. 

Before  Bowman,  J.,  Orangeburg,  June,  1914.     Reversed. 

Action  by  John  X.  Weeks  and  William  C.  Smoak,  free- 
holders and  taxpayers  of  Orangeburg,  against  R.  F.  Bryant, 
as  mayor;  F.  J.  D.  Felder  and  H.  Van  Ohsen,  councilmen, 

Footnote. — The  provisions  for  commissioners  of  public  works  in  Civil 
Code,  sec.  8016,  where  bonds  are  issued  for  the  erection,  construction, 
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composing  the  city  council  of  Orangeburg,  to  enjoin  the 
issuance  of  certain  municipal  bonds,  attempted  under  the 
provisions  of  Civil  Code,  1912,  sec.  3015,  for  the  establish- 
ment of  a  waterworks  and  an  electric  light  plant.  The 
decree  of  the  Circuit  Judge,  omitting  his  review  of  certain 
decisions,  was  as  follows : 

This  action  is  brought  by  the  plaintiffs  as  citizens  and 
taxpayers  of  the  city  of  Orangeburg,  to  enjoin  the  issue  of 
sixty  thousand  dollars  of  bonds  of  the  city  of  Orangeburg, 
which  the  defendants,  as  mayor  and  councilmen  of  the  said 
c\I^ ,  have  determined  to  issue,  and  have  entered  into  a  con- 
tract for  the  sale  of  said  issue  of  bonds.  The  plaintiffs  set 
out  in  their  complaint  all  the  steps  taken  by  the  city  council 
of  Orangeburg,  and  the  complaint  and  exhibits  attached 
show  fully  the  proceedings  preparatory  to  the  election  held 
on  the  29th  day  of  April,  1913,  upon  the  question  of  issuing 
the  said  bonds,  and  alleges  in  terms  that  all  the  votes  cast  at 
said  election  were  in  favor  of  the  issuing  of  said  bonds,  save 
three  votes,  the  number  of  ballots  cast  being  ninety-nine — 
linety-six  thereof  being  in  favor  of  said  bonds,  and  three 
.'hereof  being  opposed  to  said  bonds.  *  *  * 

The  plaintiffs,  in  their  complaint,  attack  the  validity  of 
said  bonds  upon  four  grounds,  and  ask  that  the  defendants, 
the  city  council  of  Orangeburg,  be  enjoined  from  issuing 
said  bonds  and  selling  the  same  for  the  reasons  stated  in 
the  four  grounds  of  objection. 

The  first  is  as  follows : 

That  **at  said  election  held  April  29,  1913,  the  question 
of  issuing  bonds  for  a  waterworks  and  electric  light  plant 
wa<5  submitted  to  the  voters  of  the  city  of  Orangeburg  as  a 
siTigle  question  or  proposition,  and  no  opportunity  was  given 
to  the  voters  to  vote  upon  said  question  or  proposition  sep- 
arately. Whereas,  it  is  submitted  that  sec.  3015  of  the  Code 
of  Laws  of  South  Carolina,  1912,  vol.  I,  and  sec.  5  of  article 
VIII  of  the  Constitution  of  South  Carolina,  1895,  which 
authorizes  the  issuance  of  said  bonds,  required  as  a  condi- 
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tion  precedent  thereto,  that  the  question  of  issuing  bonds  for 
waterworks,  and  the  question  of  issuing  bonds  for  an  electric 
light  plant,  shall  be  voted  for  separately,  at  an  election  or 
electons." 

The  plaintiff,  to  sustain  this  position,  rely  upon  four 
cases  which  have  been  decided  by  our  Supreme  Court  in  the 
past  few  years,  namely :  Ross  v.  Lipscomb,  83  S.  C.  136,  65 
S.  E.  451 ;  Johnson  v.  Roddey,  83  S.  C.  462,  65  S.  E.  626; 
Chase  v.  Gilbert,  83  S.  C.  546,  65  S.  E.  735,  and  Ex  ReL 
IVatkins  v.  Brasington,  mayor,  93  S.  C.  447,  76  S.  E.  1086 
The  plaintiffs  contend  that  these  cases  are  conclusive  of 
this  question  and  sustain  their  contention,  but  we  do  not 
think  so,  and  do  not  so  understand  from  a  reading  of  the 
cases  cited.  *  *  * 

We  think  that  the  case  at  bar,  now  under  consideration, 
presents  a  different  state  of  facts,  and  a  different  proposition 
from  any  of  the  cases  cited.  In  this  case  the  petition  signed 
by  a  majority  of  the  freeholders,  as  shown  by  the  tax  books 
of  the  said  city  of  Orangeburg,  and  about  which  there  is  no 
dispute,  was  in  the  following  words :  **We,  the  undersigne< 
freeholders  of  the  said  city  of  Orangeburg,  and  being  ? 
majority  of  the  freeholders  of  the  said  city  of  Orangeburg, 
as  shown  by  the  tax  books  of  the  said  city  of  Orangeburg, 
do  hereby  petition  the  said  city  council  of  Orangeburg,  that 
an  election  be  ordered  by  the  said  city  council  of  Orange- 
burg, at  which  election  shall  be  submitted  to  the  freeholders, 
qualified  voters,  and  qualified  registered  electors  of  the  said 
city  of  Orangeburg,  the  question  of  issuing  coupon  bonds  of 
the  said  city  of  Orangeburg  in  the  sum  of  sixty  thousand 
($60,000.00)  dollars,  for  the  purpose  of  establishing  and 
maintaining  a  waterworks  and  light  plant  in  the  said  city  of 

r\ 1 xL^ i_   ^r  __!J  1 i_  j._  i-_ i!_j   __i_i-- 
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sition  to  be  voted  for,  namely,  the  establishment  of  a  combi- 
nation, single  or  unit  plant,  to  be  used  for  the  dual  purpose 
of  furnishing  both  water  and  generating  electric  lights  for 
the  city  of  Orangeburg. 

The  answer  of  the  defendants  sets  forth,  and  the  allega- 
tions are  admitted  by  the  plaintiffs,  that  the  purpose  and 
intention  of  issuing  said  bonds  was  to  establish  a  single 
plant,  and  to  operate  and  maintain  the  same  for  the  dual 
purpose  of  supplying  water  and  electric  lights  for  the  city 
of  Orangeburg  and  the  citizens  thereof,  and  that  the  pro- 
ceeds of  the  sale  of  said  bonds  are  to  be  applied  solely  and 
exclusively  to  establish,  operate  and  maintain  a  single  or  unit 
plant,  and  said  proceeds  are  to  be  expended  by  one  and  the 
same  department  of  the  city,  the  operation  of  the  said  single 
or  unit  plant  to  supply  both  water  and  lights  to  the  said  city 
of  Orangeburg  and  its  citizens. 

That  the  said  combination  or  unit  plant  is  to  be  located 
on  the  North  Edisto  River,  about  one-half  mile  from  the  city 
of  Orangeburg,  and  the  water  for  the  said  city  is  to  be 
forced  and  pumped  through  the  mains  into  the  reservoirs  of 
said  city  for  the  use  of  said  city  and  its  citizens ;  and  the  elec- 
tric lights  to  be  generated  by  the  same  plant,  transmitted 
and  conveyed  thence  into  the  said  city  of  Orangeburg  for  the 
use  of  the  said  city  and  its  citizens ;  and  that  the  said  plant 
and  entire  system  is  to  be  under  one  and  the  same  manage- 
ment. And  that  by  reason  of  the  fact  that  the  same  site, 
motive  power,  machinery,  materials,  pipes,  fixtures  and 
appurtenances  are  to  be  used  in  the  operation  of  the  said 
plant  for  supplying  both  electric  lights  and  water  to  the  said 
cit;%  the  officials  of  the  city  were  unable  to  estimate  sepa- 
rately as  to  the  cost  of  that  part  of  the  plant  which  was  to 
furnish  water  and  that  part  of  the  plant  which  was  to  gener- 
ate and  transmit  electric  lights  into  the  said  city.  That  the 
voters  were  well  informed  at  the  time  of  the  election  of  the 
purpose  of  this  single  combination  or  unit  plant. 
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In  the  case  of  the  city  of  Chillicothe  v.  Wilder,  200  Mo. 
97,  98  S.  W.  594,  the  question  of  a  single  plant  for  water- 
works and  electric  lights  was  before  the  Court,  and  the 
Court  clearly  held  that  this  might  be  submitted  as  a  single 
proposition,  and  was  not  a  submission  of  a  proposition 
involving  two  questions,  as  it  clearly  appears  that  it  was  the 
puq)ose  to  erect  one  plant,  on  one  site,  to  be  conducted  under 
one  management. 

It  seems  to  us  that  the  test,  "Whether  the  proposition  for 
issuance  of  municipal  bonds  is  single  so  that  it  can  not  be 
submitted  to  the  voters  in  combination,  is  not  its  ability  to 
stand  alone,  but  whether  or  not  the  several  parts  of  the 
project  and  the  component  parts  of  the  plant  are  so  related, 
they  form  in  fact  but  one  single  or  rounded  whole ;  whether 
the  two  purposes  are  so  intimately  related  and  connected 
and  interwoven  that  they  can  not  be  separated.^ 

In  all  respects,  the  case  at  bar  clearly  conforms  to  this 
test,  and  complies  with  its  requirements.  We,  therefore, 
hold  that  the  contention  of  the  plaintiffs  on  this  ground  is 
not  supported  and  can  not  be  sustained.  The  plant  proposed 
to  be  erected  is  a  single,  combination  or  unit  plant,  and  there 
was  but  a  single  proposition  to  bef  submitted  to  the  voters  at 
the  election  held  upon  the  issuing  of  bonds  in  question  on 
the  29th  day  of  April,  1913. 

The  second  ground  of  objection  urged  by  the  plaintiffs 
against  the  validity  of  the  proposed  bond  issue  is  that  the 
precise  question  for  which  said  bonds  were  to  be  issued  was 
not  set  forth  in  the  petition,  and  that  the  ordinance  or  reso- 
lution ordering  said  election  submitted  a  different  proposi- 
tion. In  other  words,  that  the  language  used  in  the  petit*^:)n 
signed  by  the  majority  of  the  freeholders  was  not  the  same 
in  wording  as  that  used  in  the  resolution  providing  for  said 
election.  The  words  setting  out  the  purpose  for  the  issue  of 
said  bonds  used  in  the  petition  were  as  follows:  *Tor  the 
purpose  of  establishing  and  maintaining  a  waterworks  and 
electric  light  plant."     The  words  used  in  the  resolution 
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ordering  said  election  were  as  follows:  '*For  the  purpose 
of  establishing,  maintaining,  constructing  and  operating  a 
waterworks  and  electric  light  plant  in  the  city  of  Orange- 
burg." In  the  petition  ^'establishing  and  maintaining '  are 
used,  and  in  the  resolution  ordering  the  election  the  same 
w^ords,  '^establishing  and  maintaining,"  are  used,  with  the 
additional  words,  ''constructing  and  operating"  a  water- 
works and  electric  light  plant.  The  word  ^'establishing" 
has  the  same  meaning  in  large  measure  as  "constructing," 
and  the  Word  "maintaining"  implies  "operation."  So  that 
the  words  "constructing  and  operating"  were  simply,  in  fact, 
a  repetition  of  the  words  "establishing  and  maintaining." 
The  difference  in  the  meaning,  if  any,  is  so  slight  that  it 
amounts  to  nothing.  Especially  when  it  is  alleged  in  the 
answer  and  admitted  by  the  pleadings  that  the  voters  well 
knew  the  purpose  for  which  said  bonds  were  to  be  issued. 
Judge  Woods,  in  the  case  of  Dick  v.  Scarborough,  73  S.  C. 
153,  53  S.  E.  86,  says:  "It  is  true  power  to  hold  an  election 
to  authorize  the  issuance  of  bonds  to  purchase  waterworks, 
is  not  given  in  this  statute  by  the  use  of  the  word 
'purchase,'  to  establish  waterworks  may  be  accomplished  by 
purchase  as  well  as  by  construction.  Establishing  water- 
works obviously  here  means  an  acquirement  and  inaugura- 
tion of  the  system  of  waterworks  as  a  muncipal  enterprise, 
and  as  a  municipal  property,  by  their  construction  or  pur- 
chase." The  learned  Judge  further  continues:  "It  thus 
appears  that  the  municipal  voter  with  full  knowledge,  by  the 
election,  gave  their  assent  to  the  bond  issue,  etc.,"  and  holds 
the  issue  a  valid  one. 

We  think  that  the  precise  question  was  submitted  to  the 
voters  at  the  election  held  on  April  29,  1913,  and  that  this 
contention  can  not  be  sustained. 

The  next  and  third  ground  of  objection  urged  by  the 
plaintiffs  to  the  validity  of  the  bonds  is  as  follows :  "That 
Gcc.  3015  of  the  Code  of  Laws  of  South  Carolina,  1912,  vol. 
I,  under  which  said  bonds  have  been  voted,  provides,  among 
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Other  things,  that  when  said  bonds  are  issued,  they  shall  be 
turned  over  to  the  commissioner  of  pubHc  works  for  sale, 
and  it  is  submitted  that  the  city  of  Orangeburg  being  now 
operated  under  the  commission  form  of  government,  as  pro- 
vided by  law,  has  no  board  of  commissioners  of  public 
works,  the  said  board  having  been  abolished  by  operation  of 
law  upon  the  adoption  of  the  commission  form  of  govern- 
ment by  the  city  of  Orangeburg,  and  the  present  city  council, 
under  the  commission  form  of  government,  now  in  opera- 
tion, has  no  authority  to  issue  said  bonds  or  to  enter  into  a 
contract  for  the  sale  of  same.*' 

It  is  admitted  that  the  city  of  Orangeburg  is  now  operated 
under  the  commfssion  form  of  government,  which  provides 
that  cities  and  towns  of  not  less  than  four  thousand  inhabi- 
tants, nor  more  than  ten  thousand  inhabitants,  may  adopt 
this  form  of  government. 

The  act  of  the  legislature  creating  this  commission  form 
of  government  makes  no  provision  for  commissioners  of 
public  works.  But,  on  the  contrary,  sec.  10  of  the  act  of 
1910,  26  Stats.  523;  Civil  Code  1912,  sec.  3080,  creating  the 
commission  form  of  government,  under  which  the  city  of 
Orangeburg  is  now  operated,  provides  as  follows:  **The 
council  shall  have,  possess,  and  exercise  all  executive,  legis- 
lative, and  judicial  powers,  the  duties  conferred  upon  said 
city  or  heretofore  belonging  to  it,  etc."  Sec.  1 1  of  the  same 
act  (Civil  Code,  sec.  3081),  as  amended  by  the  j^ct  of  1912, 
sec.  6,  27  Stats.  815,  provides  as  follows:  **The  executive 
and  administrative  powers  and  duties  shall  be  by  council  dis- 
tributed among  three  departments,  of  which  each  of  the 
members  of  council  shall  be  a  superintendent  of  one,  and  the 
assignments  or  reassignments  shall  be  made  by  the  mayor,  or 
by  a  vote  of  the  council  if  they  deem  it  necessary,  etc."     It 
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powers  are  to  be  distributed  among  three  departments. 
This  means  all  the  duties  and  powers,  both  executive  and 
administrative,  shall  be  distributed  among  these  three 
departments.  The  mayor  and  each  of  the  councilmen  being 
in  charge  of  one  department.  If  the  board  of  commission- 
ers of  public  works  has  been  abolished  by  operation  of  law, 
as  contended  by  the  plaintiffs,  then  all  the  duties  and  powers 
exercised  by  the  commissioners  of  public  works  under  the 
old  form  of  government  are  now  conferred  on  the  city  coun- 
cil under  the  commission  form  of  government.  The  act 
clearly  says,  **All  duties  and  powers  belonging  to  the  city,  of 
every  kind,  are  conferred  upon  the  city  council."  The  act 
creating  the  commission  form  of  government  is  broad 
enough  and  sufficiently  comprehensive  in  its  terms  to  confer 
upon  the  city  council  all  the  powers  and  duties  appertaining 
to  the  city  under  the  old  form  of  government,  including  the 
powers  and  duties  and  responsibilities  of  the  commissioners 
of  public  works.  And  the  present  city  council  of  Orange- 
burg, as  successors  to  the  city  council  under  the  old  form  of 
government,  have  full  power  to  take  up  and  complete  any 
enterprise  begun  by  the  former  council,  and  I  so  hold. 

The  fourth  and  last  objection  urged  against  the  validity 
of  said  bonds  is  as  follows:  "That  the  registration  books 
were  opened  twenty  days  before  said  election,  and  closed  teil 
days  before  said  election,  contrary  to  the  provision  of  sec. 
11  of  article  II  of  the  Constitution  of  South  Carolina,  1895, 
which  requires  that  'the  registration  books  shall  close  at  least 
thirty  days  before  an  election,  during  which  time  transfers 
and  registration  shall  not  be  legal'  All  the  voters  at  said 
election  having  been  registered  by  the  supervisor  of  registra- 
tion for  the  city  of  Orangeburg  within  the  thirty  days  imme- 
diately preceding  said  election,  and  the  registration  books 
having  been  closed  ten  days  before  said  election  instead  of 
thirty  days,  as  required  by  the  Constitution  and  laws  of  the 
Sute  of  South  Carolina." 
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It  is  true  that  sec.  11  of  article  II  of  the  Constitution  does 
provide  that  the  registration  books  shall  be  closed  thirty 
days  before  an  election  and  that  during  that  time  transfers 
and  registration  shall  not  be  legal.  An  inspection  of  this 
section  of  the  Constitution  clearly  shows  that  the  section 
applies  to  county  and  State  registration  books,  and  not  to 
municipal  registration  books.  The  following  section  of  the 
Constitution  provides  as  follows:  "The  General  Assembly 
shall  provide  for  the  registration  of  all  voters  before  any 
election  in  municipahties,  etc."  (Sec.  12,  art.  II.)  By  the 
act  of  1908,  25th  statutes,  1026,  now  sec.  231,  vol.  I  of  the 
Code  of  Laws  of  1912,  the  registration  law  relating  to 
municipalities,  was  amended,  and  said  amendment  provides : 
**That  twenty  days  prior  to  any  special  election  to  be  held, 
as  aforesaid,  the  books  of  registration  shall  be  open  for  the 
registration  of  the  names  of  qualified  electors  therein,  and 
shall  remain  open  for  a  period  of  ten  days."  This  amend- 
ment was  passed  by  the  legislature  pursuant  to  the  power 
given  in  sec.  12  of  art.  II  of  the  Constitution,  and  there  is 
no  conflict  between  the  Constitution  and  the  amending  act. 

But,  besides,  it  is  not  necessary  to  discuss  this  question, 
as  it  has  been  settled  by  our  Supreme  Court.  The  case  of 
Fowler  v.  Town  Council  of  Fountain  Inn,  90  S.  C.  354,  73 
S.  E.  626,  decides  that  the  amendment  to  the  existing  law 
relating  to  muncipal  registration,  found  in  25th  statutes, 
1026,  providing  for  opening  municipal  books  of  registration 
twenty  days  before  and  keeping  them  open  for  ten  days,  does 
not  violate  sec.  11  of  article  II,  providing  that  State  books 
of  registration  shall  not  be  open  for  thirty  days  before  any 
election.     Mr.  Justice  Hydrick,  in  his  opinion,  says:  "It 
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'Electors  in  muncipal  elections  shall  possess  the  qualifica- 
tions and  be  subject  to  the  disqualifications  herein  pre- 
scribed.' The  production  of  a  certificate  of  registration 
from  the  registration  officers  of  the  county  as  an  elector  at  a 
precinct  included  in  the  incorporated  city  or  town  in  which 
the  voters  desire  to  vote  is  declared  a  condition  prerequisite 
to  his  obtaining  a  certificate  of  registration  for  municipal 
•elections." 

And  Mr.  Justice  Hydrick  holds,  in  reviewing  the  case  of 
Gunter  v.  Gayden,  84  S.  C.  48,  65  S.  E.  948,  relied  on  in  this 
case,  as  follows :  "There  is  nothing  in  the  opinion  in  that  case 
{Gunter  v.  Gay  den)  which  sustains  the  contention  that  the 
provision  of  the  Constitution  above  quoted  from  sec.  11 
requires  the  books  of  a  city  or  town  to  be  closed  thirty  days 
before  an  election.  There  being  no  provision  in  the  Consti- 
tution as  to  when  such  books  shall  be  closed,  the  legislature 
may  fix  any  time  within  its  discretion."  This  case  is  con- 
clusive upon  this  point. 

Having  carefully  reviewed  all  the  objections  urged  by  the 
plaintiffs  against  the  election  held  on  the  29th  day  of  April, 
1913,  and  the  proceedings  had  for  issuing  the  bonds  in  ques- 
tion, I  think  that  none  of  said  objections  are  well  founded, 
and  they  should  not  be  sustained  by  the  Court,  and  I  hold 
that  said  election  and  all  proceedings  were  regular,  and  that 
said  bonds  are  valid. 

It  is,  therefore,  ordered,  adjudged  and  decrcf^d,  that  the 
prayer  of  the  complaint  for  an  injunction  against  the  issuing 
of  sixty  thousand  ($60,000.00)  dollars  of  bonds  of  the  city 
of  Orangeburg,  for  the  purpose  indicated  and  set  forth  in 
the  pleadings  be,  and  the  same  is  hereby,  refused,  the 
demurrer  to  the  answer  is  overruled  and  the  complaint  is 
hereby  dismissed. 

From  this  decree  the  plaintiff  appealed  upon  the  following 
exceptions : 

I.  That  his  Honor  erred  in  holding  that  the  plant  pro- 
posed to  be  erected  is  a  single,  combination  or  unit  plant,  and 
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that  there  was  but  a  single  proposition  submitted  to  the 
voters  at  the  election  held  upon  the  issuing  of  the  bonds  in 
question  on  the  29th  day  of  April,  1913. 

The  error  being  that  there  were  two  propositions  sub- 
mitted to  the  voters  of  the  city  of  Orangeburg  on  the  29th 
day  of  April,  1913,  because  the  petition  plainly  and  unmis- 
takably stated  that  "the  proceeds  of  said  bonds  were  to  be 
applied  solely  and  exclusively  to  the  establishment  and  main- . 
tenance  of  a  waterworks  and  lighting  plant  for  said  city  of 
Orangeburg,  etc.,'*  and  the  resolution  ordering  said  election 
stated  it  was  "for  the  purpose  of  establishing,  maintaining, 
contsructing  and  operating  a  waterworks  and  electric  light 
plant  in  the  said  city  of  Orangeburg," — thus  undoubtedly 
submitting  two  propositions  to  be  voted  on  as  a  single  ques- 
tion, because  a  waterworks  and  electric  light  plant  are 
unquestionably  two  plants. 

II.  That  his  Honor  erred  in  holding  that  the  petition 
praying  for  said  election  upon  the  question  of  issuing  bonds 
was  the  same  and  precise  question  set  out  in  tht  resolution 
ordering  the  election  on  said  bonds. 

The  error  being  that  they  were  not  the  same  and  precise 
question,  for  the  reason  that  the  petition  stated  it  was  "for 
the  purpose  of  establishing  and  maintaining  a  waterworks 
and  lighting  plant,*'  and  the  resolution  ordering  said  election 
stated  it  was  "for  the  purpose  of  establishing,  maintaining, 
constructing  and  operating  a  waterworks  and  electric  light 
plant  in  the  said  city  of  Orangeburg" — a  strict  construction 
of  section  3015,  vol.  I,  Code  of  Laws  of  South  Carolina, 
1912,  being  thereby  violated. 

III.  That  his  Honor  erred  in  holdings  that  the  oresent  citv 
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sell  municipal  bonds  for  the  erection  of  a  waterworks,  etc., 
as  is  provided  under  section  3015,  Code  of  Laws  of  South 
CaroHna,  1912,  vol.  I. 

IV.  That  his  Honor  erred  in  holding  that  the  opening  of 
the  registration  books  twenty  days  before  said  election  and 
closing  them  ten  days  before  said  election  was  not  in  con- 
travention of  section  11  of  article  II  of  the  Coni;titution  of 
South  Carolina,  1895. 

The  error  being  that  said  registration  books  should  have 
been  closed  at  least  thirty  days  before  said  election,  during 
which  time  transfers  and  registration  should  not  have  been 
allowed — which  is  the  main  provision  of  said  section  1 1  of 
article  II. 

Mr,  J.  Stokes  S alley,  for  appellant,  cites:  83  S.  C.  136, 
462,  464,  546;  93  S.  C.  447;  1  Code  of  Laws  1912,  sec. 
3015;  Const.,  art.  II,  sec.  11. 

Mr.  Wm.  L.  Glaze,  for  respondent. 

September  22,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Hydrick. 

The  principal  question  in  this  case,  which  is  raised  by 
the  first  exception,  is  decided  by  the  case  of  Her- 

1  bert  V.  Griffith,  99  S.  C.  1,  82  S.  E.  986,  recently 
filed. 

The  third  exception  is  also  sustained.     The  statute  under 

which  such  bonds  may  be  issued  distinctly  provides  that,  at 

the  election  for  bonds,  the  commissioners  of  public 

2  works  shall  be  elected,  and  prescribes  their  powers 
and  duties.     There  is  nothing  in  the  act  providing 

a   commission    form   of   government   which   expressly   or 
impliedly  abrogates  that  provision  of  the  statute. 
Judgment  reversed. 
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8937 

ELLER  ET  AL.  v.  MOTLEY  ET  AL. 

(82  S.  E.  992.) 

Laxdlosd  and  Tenant.     Estoppel.     Vendor  and  Purchaser. 

1.  The  relation  of  landlord  and  .tenant  is  terminated  between  a  life 
tenant  as  landlord  and  his  lessee  for  a  terra  of  years  by  the  death 
of  the  life  tenant,  and  his  lessee  may  then  attorn  to,  and  become 
the  tenant  of,  the  owner  of  the  fee,  who  acquired  the  right  to  pos- 
session on  the  death  of  the  life  tenant. 

2.  Landlord  and  Tenant  —  Title  op  Landlord  —  Termination  — 
Effect. — WTiere  a  landlord,  on  renting  the  premises,  informed  his 
tenant  that  he  owned  a  life  estate  only  in  the  property,  the  term 
came  to  an  end  at  the  termination  of  the  life  estate,  and  the  tenant 
was  then  discharged  from  such  tenancy  on  payment  to  the  life 
tenant's  representative  of  all  rent  due  or  promised,  after  which  the 
tenant  was  entitled  to  claim  possession  under  a  diflPerent  title. 

8.  Specific  Performance  —  Conditions  to  Right  —  Performance. — 
Where  a  vendee  entered  under  a  contract  to  pay  a  specified  sum, 
and  placed  valuable  improvements  on  the  land,  he  was  entitled  to 
enforce  specific  performance  against  the  vendor  or  his  heirs  at  law, 
in  case  of  the  vendor's  death,  as  soon  as  his  contract  was  fully  per- 
formed, and  it  was  not  necessary  that  he  should  have  paid  the  pur- 
chase price  and  retained  possession  for  ten  years. 

Before  Memminger,  J.,  Camden,  November,  1913. 
Reversed. 

Action  by  Mary  Motley  Eller,  Dona  Motley  Laughlin, 
Ellen  Motley  Parish,  John  D.  Motley,  S.  D.  Motley,  Bar- 
den  Motley  and  Berry  Motley,  plaintiffs,  against  Wm.  J. 
Motley  and  Earle  Bowen,  defendants,  to  recover  posses- 
sion of*  real  property.  From  a  judgment  for  plaintiffs, 
defendants  appeal  on  exceptions  to  the  charge  of  the  Circuit 
Judge,  which  was  as  follows : 

"Now,  the  claim  is  made,  as  you  will  see,  on  the  part  of 
the  plaintiffs  here  as  widow  and  children  of  Daniel  Motley, 
that  Daniel  Motley  owned  this  land,  and  it  is  undisputed 
from  the  evidence,  whatever  title  Daniel  Motley  acquired 

Footnote. — As  to  termination  of  tenancy  at  death  of  life  tenant,  see 
note  in  11  L.  R.  A.  (N.  S.)  688. 
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to  the  land  was  acquired  under  the  Hogan  plat, — this  old 
paper  they  claim  he  went  in  possession  of  the  land  under 
claim  of  right  and  color  of  title,  color  of  title  by  the  Hogan 
plat  claiming  as  his  own  under  this  plat,  and  remaining 
there  in  possession  of  it,  using  it  for  the  ordinary  purposes 
for  which  such  land  is  available,  openly,  notoriously  and  in 
hostility  to  the  claim  of  others  for  the  period  of  more  than 
ten  years,  and  that  he  so  acquired  title  to  it,  to  such  land  as 
designated  in  this  plat.  Now,  if  that  be  so,  if  he  held  it 
that  way,  then  he  would  have  acquired  such  title  to  the 
property,  and  they  claim  that  he  did. 

The  defendants  come  in  on  that  point  and  they  put  in 
evidence  a  paper  before  you — the  other  paper  you  saw,  torn 
up  looking  paper,  claimed  to  be  a  deed,  in  which  they  seek 
to  make  it  appear  that  Daniel  Motley,  got  only  a  life  estate 
in  this  property,  and,  of  course,  this  paper  upon  its  face 
shows,  if  he  got  the  property  under  that  paper,  he  would 
only  have  acquired  a  life  estate,  that  when  he  died,  of  course 
that  was  an  end  of  that  estate,  and  his  wife  and  children 
could  not  have  acquired  any  title  from  him  to  something 
which  expired  when  he  died. 

My  idea  of  this  case,  which  I  charge  you  as  law,  that  it 
can  not  come  from  the  defendant  in  this  case,  Wm.  J.  Mot- 
ley, to  seek  to  defeat  plaintiffs*  title  in  that  way,  to  avail 
himself  of  this  as  a  defense,  because  from  the  undisputed 
evidence  in  the  case,  and  from  his  own  claim  m  the  case, 
Wm.  J.  Motley  went  in  possession  of  these  preir'ises  either 
as  a  tenant  of  his  brother,  Daniel  Motley,  or  as  purchaser 
from  Daniel. 

The  law  is  based  upon  the  principle  of  public  policy,  that 
a  tenant  can  not  be  heard  to  contest  the  title  of  his  landlord, 
the  person  under  whom  he  goes  in  possession.  That  you 
can  readily  see  is  a  well  founded  principle.  If  you  give 
work  to  a  man  on  your  premises,  a  tenant,  and  you  bring 
suit  against  him,  if  he  will  not  get  off  the  land,  will  not  sur- 
render possession  to  you,  it  will  not  do  for  the  man  to  come 
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in  and  say,  **well,  it  is  true  I  have  no  title  to  the  property, 
still  you  have  no  title  to  the  property, — therefore,  I  must 
have  the  property;"  the  law  does  not  allow  that,  does  not 
allow  him  to  contest  the  landlord's  title;  and  so,  also,  one 
who  purchases  land  from  another,  he  can  not  come  in  and 
claim  the  land  he  purchased  from  a  man  who  didn't  have 
title  to  convey  to  him.  Founded  also  on  the  general  prin- 
ciple of  public  policy.  So  I  do  not  think,  and  so  charge 
you  that  that  paper  there  is  available  to  this  defendant,  Wm. 
J.  Motley,  to  defeat  the  plaintiffs  of  the  right  to  recover 
possession  of  this  property,  and  to  recover  this  property,  if 
otherwise  they  show  their  right  under  the  law.  So  that 
matter,  will  not  be  for  consideration  before  you  in  that 
shape,  form.  The  question  before  you  primarily  upon  the 
plaintiffs'  case,  is  whether  the  plaintiff,  Mrs.  Motley  Eller, 
the  widow  of  Daniel  Motley,  and  her  children  have  made 
out,  by  the  greater  weight  of  the  evidence,  that  Daniel  Mot- 
ley got  this  paper,  went  in  possession  of  it  under  this  Hogan 
plat,  claiming  it  under  that  plat,  as  a  color  of  title  reason- 
ably in  the  premises,  showing  the  general  description  of  the 
premises,  and  held  it  by  himself  or  by  his  tenant  under  him 
for  a  sufficient  length  of  time,  either  ten  years  notoriously, 
adversely  and  hostile  possession,  title  by  adverse  possession, 
or  held  it  for  the  period  of  twenty  years  by  hmself ,  or  by 
his  tenants  from  which  the  law  would  presume  a  grant. 
If  he  so  held  it  for  the  period  of  ten  years,  complete  title 
from  which,  if  proved,  possession  would  be  presumed  to 
follow,  even  although  he  had  not  been  in  actual  possession 
of  it.     Now,  if  he  has  made  that  out  by  the  greater  weight 
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that  rent  during  the  lifetime  of  Daniel  Motley,  but  that  he 
paid  it  after  his  death,  to  his  widow,  in  the  same  way.  If 
that  be  so,  the  law  is  this,  that  a  man  does  not  acquire  any 
title  as  long  as  he  remains  a  tenant,  and  he  can  not  set  up 
adverse  holding  as  against  his  landlord  until  he  makes  actual 
disclaimer  of  the  tenancy,  and  assert  he  is  not  holding  as  ten- 
ant, but  assert  he  is  holding  it  for  himself  and  against  the 
landlord  of  the  premises  under  whom  he  went  in  possession, 
and  that  must  be  evidenced,  under  the  statute,  by  a  refusal 
to  pay  rent.  The  statute  on  that  point  is  Code  Civil  Proc, 
section  131  (reads  same). 

Therefore,  you  will  see  upon  the  question  of  alleged  ten- 
ancy, if  the  plaintiffs  have  proved  that  Wm.  J.  Motley  went 
in  as  a  tenant,  then  no  title  by  adverse  possession  can  com- 
mence to  accrue  for  his  benefit  until  he  asserted  he  was  not 
a  tenant  and  refused  to  pay  the  rent.  Now,  if  after  refusal 
to  pay  rent,  if  he  went  in  as  tenant,  and  ten  years  passed  in 
which  he  remained  in  continuous,  adverse,  open  and  noto- 
rious possession,  in  hostility  to  the  claim  of  his-  landlord, 
then  he  would  acquire  title  by  reason  of  adverse  possession. 
Now,  you  see  under  the  facts  of  this  case,  that  if  he  paid 
rent  after  the  death  of  Daniel,  his  brother — and  it  is  claimed 
here  he  did — that  his  title  by  adverse  possession  along  that 
line  could  not  prevail  here  because  one  of  the  children,  the 
youngest  one,  was  only  about  22  years  of  age,  and  ten  years 
have  not  elapsed  since  that  child  became  twenty-one  years 
of  age  at  the  comencement  of  this  action,  and  the  minority 
of  one  child  on  the  question  of  adverse  possession  inures  to 
the  benefit  of  all,  and,  therefore,  if  he  paid  rent  after  the 
death  of  Daniel  and  during  the  minority  of  one  of  those 
children,  and  ten  years  not  having  passed  since  the  child 
became  twenty-one  (21)  before  this  action  was  commenced 
— you  see  it  is  impossible  for  ten  years  to  have  passed  from 
the  time  of  the  refusal  to  pay  rent  was  before  the  death  of 
Daniel,  why  then  up  to  the  commencement  of  this  action — 
therefore  his  claim  of  title  by  adverse  possession  on  that 
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ground  could  not  prevail  here,  after  his  refusal  to  pay  rent 
— provided,  of  course,  now  that  you  decide  he  was  a  tenant 
and  refused  to  pay  rent  before  the  death  of  Daniel,  why 
then  you  see  ten  years  would  have  started  to  run  then  at 
that  time,  when  he  refused  to  pay  rent  during  the  lifetime 
of  Daniel,  and  if  it  started  to  run  then  during  the  lifetime 
of  Daniel,  but  didn't  run  ten  years  before  Daniel  died,  leav- 
ing minor  children,  why  the  fact  that  these  children  were 
minors  would  not  suspend  or  stop  the  running  of  the  ten 
years'  time,  so  that  ten  years  would  continue  to  run,  hav- 
ing started  during  the  lifetime  of  Daniel,  and  if  the  evi- 
dence show  he  had  held  it  ten  years  at  the  time  of  refusal 
to  pay  rent  during  the  lifetime  of  Daniel  prior  to  the  com- 
mencement of  this  action,  notwithstanding  the  fact  there 
was  a  minor  child  whose  minority  had  not  ceased  ten  years 
prior  to  the  commencement  of  the  action,  his  title  by  adverse 
possession  would  be  good  under  the  law ;  because  although 
he  had  ten  years,  the  continuous  running  of  time  from  the 
time  he  refused  to  pay  rent  commenced  in  the  lifetime  of 
Daniel  and  not  stopped  by  reason  of  the  death  of  Daniel, 
leaving  minor  children.  That  principle  in  reference  to 
minority  of  one  child  inures  for  the  benefit  of  all  the  others, 
applies,  as  I  have  said,  to  this  matter  of  adverse  possession ; 
it  does  not  apply  in  the  case  where  possession  has*  been  held 
for  twenty  years,  from  which  the  law  presumes  a  grant,  but 
that  question  can  not  possibly  obtain  in  this  case;  and  you 
could  find,  as  plaintiffs  have  asked  me  in  one  of  their 
requests  to  charge,  you  could  find  that  it  ran  against  some 
of  the  children  and  not  as  against  some  of  the  children  and 
not  as  against  the  others,  for  the  simple  reason  that  the 
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minors  coming  in  could  not  affect  the  case  in  one  way,  shape 
or  form,  because  necessarily  as  a  matter  of  inevitable  con- 
clusion, from  the  facts,  go  back,  twenty  years  back  Daniel 
was  alive,  and  his  possession  would  have  commenced  during 
the  lifetime  of  Daniel  Motley  taking  it  along  the  line, 
claimed  in  the  defense  of  Wm.  Motley,  that  he  didn't  come 
in  possession  of  that  place  as  tenant  at  all,  but  claims  he 
went  in  there  a5  purchaser  from  Daniel,  his  brother,  that 
he  went  in  there  as  a  purchaser  by  what  is  known  as  parol  or 
verbal  contract,  bought  the  property  and  paid  for  it.  The 
law  on  that  question  is  a  man  does  not  necessarily  have  to 
have  a  deed,  written  evidence  of  title,  he  may  show  com- 
plete title  by  parol  or  verbal  agreement  where  he  has  taken 
possession  of  the  property,  and  used  it  ordinarily,  and  has 
paid  the  purchase  price,  and  has  held  it  for  the  period  of 
ten  years  after  he  has  paid  the  money. 

Now,  if  he  went  in  possession  of  the  property  as  pur- 
chaser from  Daniel  and  paid  part  of  the  purchase  money, 
now  that  ten  years  would  not  commence  to  run  until  he  paid 
all  the  purchase  money;  it  would  not  commence  to  run 
from  the  time  he  made  the  contract  to  purchase,  but  if 
after  he  had  paid  the  last  installment  of  the  purchase 
money,  the  ten  years  ran  from  then  on  prior  to  the  com- 
mencement of  this  action  in  which  he  remained  in  open, 
notorious,  continuous,  adverse  possession  of  the  property, 
claiming  it  as  his  own,  why,  then,  his  title  would  become  a 
title  as  well  as  if  he  had  gotten  a  written  deed  for  the  prop- 
erty, but  such  would  not  commence  to  run  against  him,  run 
for  his  benefit  until  he  had  paid  the  last  installment  of  the 
purchase  money.  You  see  the  idea  there.  He  claimed  he 
went  in  as  purchaser,  and  paid  the  last  installment  of  the 
purchase  money  during  the  lifetime  of  Daniel  Motley.  If 
that  be  so,  gentlemen,  and  from  that  time  he  held  it  for  a 
period  of  ten  years,  holding  it  openly,  notoriously,  adversely, 
in  hostility  to  Daniel  Motley,  who  claimed  to  be  the  true 
owner,    then   he   would    have    acquired    absolute    title    by 
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adverse  possession  under  that  claim.  By  adverse  posses- 
sion the  law  means  the  man  uses  the  property  for  ordinary 
purposes  for  which  such  property  is  adapted,  and  that  he 
uses  it  in  a  way  that  shows  to  those  who  would  have  a 
claim  against  it,  or  to  people  generally  that  he  is  asserting 
ownership,  that  he  is  openly  and  notoriously  holding  it, 
that  he  is  holding  it  in  hostility  to  any  claim  of  the  true 
owner,  and  that  he  holds  it  continuously  as  such;  that  is 
what  is  meant  by  adverse  possession  in  law.  So  these  are 
questions  you  have  to  decide  in  this  case.  This  matter  of 
his  claim  of  adverse  possession  is  a  matter  of  affirmative 
defense,  the  burden  of  proving  which  is  upon  him  to  show 
the  material  elements  going  to  make  up  that  claim  by  the 
greater  weight  or  preponderance  of  the  evidence. 

Now,  then,  gentlemen,  if  you  decide  that  William  Mot- 
ley paid  the  rent  for  this  property  after  the  death  of  Daniel 
Motley,  why,  then,  he  can  not  prevail  in  this  case,  and 
you  can  not  find  a  verdict  in  his  favor,  because  one  of  the 
children  became  twenty-one,  and  his  title  would  not  be  com- 
plete on  that  line ;  if  you  decide  he  went  in  as  purchaser,  but 
didn't  pay  the  purchase  money,  last  part  of  it  during  the 
lifetime  of  Daniel  Motley,  and  that  he  paid  it  since  the 
death  of  Daniel  Motley,  he  can  not  prevail,  the  same  minor- 
ity children  would  come  in  against  his  title,  holding  by 
adverse  possesion  under  his  claim.  If  you  decide  he  paid 
the  last  installment  during  the  lifetime  of  Daniel  Motley 
and  held  it  continuously,  adversely  for  ten  years  since  that 
time,  on  that  ground  his  title  w^ould  be  a  good  and  complete 
one  and  would  be  if  you  decide, — if  he  refused  to  pay  rent 
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would  be,  we  find  for  the  plaintiff  the  property  described  as 
follows — I  take  it  it  would  be  the  property  described  in  the 
answer  of  Wm.  J.  Motley,  and  would  be  a  sufficient  descrip- 
tion. 

Messrs,  B,  B.  Clarke  and  Thos.  J.  Kirkland,  for  appel- 
lant, cite  under  4th  exception :  18  A.  &  E.  Enc.  of  L.  422 ; 
4  Strob.  196;  22  S.  C.  451 ;  26  S.  C.  609;  under  5th  excep- 
tion: 26  S.  C.  608;  11  A.  &  E.  Enc.  of  L.  440,  441 ;  under 
7th  exception:  10  A.  &  E.  Enc.  of  L.  494,  497:  15  S.  C. 
262 ;  24  Okla.  472,  and  note  in  20  Am.  &  Eng.  Ann.  Cas. 
353  and  354. 

Messrs.  A,  M.  Deal  and  James  S.  V^erner,  for  respondent, 
cite  as  to  7th  exception:  21  S.  C.  112;  39  S.  C.  356,  368; 
as  to  4th  and  5th  exceptions :  29  S.  C.  377;  1  Strob.  1 ;  69 
S.  C.  84;  22  S.  C.  133 ;  5  Rich.  541 ;  54  S.  C.  394;  53  S.  C. 
216;  48  S.  C.  234;  50  S.  C.  293;  23  S.  C.  100;  95  S.  C. 
100.  Appellants  should  have  presented  proposition  desired 
in  request  to  charge:  56  S.  C.  126-136;  43  S.  C.  206;  51 
S.  C.  103;  52  S.  C.  438;  54  S.  C.  192;  58  S.  C.  47;  59  S.  C. 
162;  60  S.  C.  153;  58  S.  C.  94-97. 

September  24,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Watts. 

This  was  an  action  for  recovery  of  real  property  and  dam- 
ages for  the  detension  thereof,  and  was  tried  before  his 
Honor,  Judge  Memminger,  and  a  jury,  at  the  Fall  term  of 
the  Court,  1913,  for  Kershaw  county,  and  resulted  in  a  ver- 
dict for  the  plaintiffs.  After  entry  of  judgment,  defendants, 
appeal  and,  by  seven  exceptions,  impute  error  to  his  Honor 
in  his  charge  to  the  jury.  The  4th,  5th,  and  7th  exceptions 
are  as  follows : 

"Fourth.  In  precluding  the  jury  from  considering  a  part 
of  the  evidence,  to  wit :  A  conveyance  from  Peter  Bluford, 
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which  carried,  as  held  by  his  Honor,  only  a  lite  estate  to 
Daniel  Motley,  thereby  committing  error  of  law,  in  holding 
and  charging  the  jury  that  the  tenant  could  not  show  that 
the  title  of  his  landlord  had  expired  or  been  extinguished 
since  the  period  of  the  tenancy  commenced,  and  that  to  rent 
from  one  who  holds  a  life  estate  is  to  acknowledge  fee  sim- 
ple in  landlord. 

Fifth.  In  precluding  the  jury  from  considering  a  part  of 
the  evidence,  to  wit:  A  conveyance  from  Peter  Bluford, 
which  carried,  as  held  by  his  Honor,  only  a  life  estate  to 
Daniel  Motley,  thereby  committing  error  of  law,  in  holding 
and  charging  that  a  purchaser  may  not  show  that  a  title  of 
him  who  sold  the  land  has  expired  or  been  extinguished  since 
the  purchase,  and  that  to  purchase  from  one  who  holds  a  life 
estate  is  to  acknowledge  fee  simple  in  the  grantor. 

Seventh.  In  charging,  if  you  decide  he  went  in  as  pur- 
chaser (speaking  of  William  Motley),  but  did  not  pay  the 
purchase  money,  last  part  of  it,  during  the  lifetime  of  Daniel 
Motley,  and  that  he  paid  it  since  the  death  of  Daniel  Motley, 
he  can  not  prevail ;'  the  error  of  law  being  found  in  instruct- 
ing the  jury  that  he  who  is  in  possession  of  land  and  has 
paid  the  purchase  money  for  land  could  not  retain  the  same 
unless  his  possession  lasted  for  ten  years  thereafter." 

These  exceptions  must  be  sustained.     One  who  rents  an 

estate  from  a  life  tenant  is  only  the  tenant  of  the  life  tenant 

as  long  as  the  life  tenant  is  alive  and  entitled  to  enjoy  the 

rents  and  profits  from  the  land;  as  soon  as  the  life 

1,  2     tenant  dies  and  his  estate  terminates  and  the  fee  goes 

to  another,  and  the  tenant  of  the  life  tenant  pays  all 

rent  due  for  the  estate  leased  from  the  life  tenant  to  the 

proper  representatives  of  the  life  tenant,  the  relationship  of 
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tenant  is  discharged  from  such  tenancy  upon  the  falling  in 
of  the  life  estate  and  a  payment  to  the  proper  representative 
of  the  life  tenant  of  all  rent  due  or  promised.     While  it  is  a 
general  rule  that  one  who  enters  under  the  title  of  another 
is  estopped  from  denying  it,  there  are  some  exceptions;  as 
where  one  leases  or  rents  from  a  life  tenant  or  any  one  hold- 
ing an  estate  less  than  a  fee  for  a  term  of  years.     There  was 
some  evidence  in  this  case  that  the  landlord  from  whom  the 
tenant  rented  notified  him  at  the  time  he  rented  that  he  only 
had  a  life  estate  in  the  land,  and  that  he,  the  landlord,  held 
under  a  conveyance  which  only  gave  him  a  life  estate  in  the 
land.     The  tenant  certainly  could  not  question  the  title  of 
the  landlord ;  but  if  he  was  informed  that  the  landlord  only 
held  a  life  estate  in  the  land  leased,  then  he  could  only  be  the 
tenant  of  the  landlord  while  landlord  held  that  estate,  and 
upon  the  termination  of  the  life  estate  by  death  of  life  tenant 
he  could  not  occupy  the  land  as  against  the  owners  in  fee 
who  acquired  title  by  the  death  of  life  tenant,  but  could  then 
become  the  tenant  of  the  real  owners.     But,  of  course,  if 
there  was  a  contention  between  bona  fide  claimants  to  the 
land  and  there  was  any  doubt  as  to  whether  the  life  estate  of 
the  landlord  was  terminated,  or  a  claim  made  that  the  land- 
lord was  a  fee  simple  owner,  the  tenant  would  not  be  allowed 
to  question  the  title  of  his  landlord ;  but  it  was  competent  in 
this  case  for  it  to  be  shown  that  the  landlord  only  claimed  a 
life  estate,  and  so  informed  his  tenant  when  he  rented,  and 
never  claimed  fee  simple  title ;  and  then  tenant  could  show 
that  he  was  the  tenant  of  one  who  only  held  a  life  estate,  and 
if  it  could  be  shown  that  the  landlord  was  only  a  life  tenant 
in  the  lands  leased,  then  upon  his  death  and  upon  payment  of 
the  full  amount  of  rent  contracted  for  by  the  tenant  to  the 
landlord's  proper  representative,  the  relationship  of  land- 
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have  been  submitted  to  the  jury,  and  the  exceptions  to  his 

Honor's  charge  raising  the  questions  are  well  taken.     His 

charge  was  prejudicial  to  the  defendant.     The  sev- 

3  enth  exception  should  l^e  sustained.  If  William  Mot- 
ley went  into  possession  of  the  land  as  purchaser  with 
a  contract  to  pay  a  specified  sum  for  a  specified  amount  he 
would  be  entitled  to  a  decree  for  specific  performance  upon 
his  fully  carrying  out  the  terms  and  conditions  of  the  con- 
tract entered  into,  and  would  not  have  been  required  to  have 
paid  the  price  agreed  upon  in  the  lifetime  of  Daniel  Motley. 
He  did  not  have  to  pay  the  purchase  price  and  retain  posses- 
sion ten  years  after  such  payment  to  acquire  title.  If  he  pur- 
chased the  land,  went  into  possession  of  the  same,  put  valu- 
able improvements  thereon,  and  carried  out  his  contract  as 
to  payments,  as  soon  as  he  fully  performed  all  of  his  prom- 
ises and  agreements  as  contracted  for  between  the  parties  as 
to  the  purchase,  he.  would  be  entitled  to  a  deed.  And  upon 
full  performance  on  his  part  of  the  terms  and  conditions  of 
the  contract,  whether  the  vendor  was  alive  or  dead,  he  would 
be  entitled  to  a  deed  from  the  heirs  at  law  of  the  vendor,  or 
the  Courts,  upon  proper  showing,  would  declare  him  the 
owner  of  the  land  and  require  a  deed  to  be  made.  There 
,can  be  no  question  that  the  purchaser  of  the  land  upon  the 
payment  to  the  vendor,  or  his  heirs,  of  the  purchase  price 
agreed  upon  between  the  parties  at  the  time  of  contract  of 
sale  or  any  balance  due  of  the  purchase  price  would  be 
entitled  to  receive  a  deed ;  and  it  can  not  be  maintained  that 
a  failure  to  pay  the  whole  to  vendor  in  his  lifetime  will 
defeat  the  right  of  purchaser  to  retain  possession.  The  pay- 
ment of  balance  to  vendor's  heirs  will  be  sufficient,  even 
though  they  be  minors.  His  Honor  was  in  error  in  the  par- 
ticulars complained  of  in  exception  seven,  and  this  exception 
is  sustained. 

It  is  unnecessary  to  consider  the  other  exceptions. 

Judgment  reversed  and  new  trial  granted. 
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8938 

HAMILTON  V.  HAMER  ET  AL. 

(82  S.  E.  997.) 

Pleadings.     Amendments.     Deeds.     Conditional  Conveyance.     Mort- 
oaoe.    conteacts.    specific  performance.     usury. 

1.  The  Court  may  in  its  discretion,  under  Code  Civ.  Proc.,  sec.  224, 
permit  at  the  final  hearing,  an  amendment  to  an  answer  to  conform 
same  to  the  facts  proven. 

2.  WTiere  at  the  time  a  deed  absolute  on  its  face  was  executed  a  bond 
was  also  executed  by  the  grantee  showing  that  the  deed  secured  a 
debt  by  which  the  grantee  agreed  to  reconvey  upon  payment  of  the 
amount  due  jvithin  Ave  years,  and  the  conduct  and  acts  of  the  parties 
showed  that  they  construed  the  sale  as  a  conditional  one,  the  grantor 
was  entitled  to  have  the  land  reconveyed  upon  payment  of  the 
amount  due,  though  more  than  five  years  had  elapsed. 

8.  A  conveyance  of  land  to  a  grantee,  upon  condition  that  he  recon- 
vey to  the  grantor  at  a  specified  time  upon  payment  of  a  specified 
sum,  held  not  to  be  a  usurious  transaction. 

Before  Shipp.  J.,  Dillon,  August,  1909.     Reversed. 

Action  by  Wm.  A.  Hamilton  against  W.  M.  Hamer  and 
J.  W.  Hamer.  From  a  decree  dismissing  the  complaint, 
plaintiff  appeals.  The  facts  are  stated  in  the  master's 
report  and  the  Circuit  decree,  which  together  with  the  excep- 
tions thereto,  are  as  follows : 

This  action  was  commenced  by  the  plaintiff  against  the 
defendant,  W.  M.  Hamer,  to  compel  the  reconveyance,  by 
said  defendant  to  the  plaintiff,  of  87  acres  of  land,  in  said 
county,  known  as  the  Charity  Hamilton  lands,  which  land 
was  deeded  on  January  3,  1894,  by  the  plaintiff  to  said 
defendant,  as  is  alleged  in  his  complaint,  as  security  for  a 
debt  of  $1,000  which  plaintiff  owed  said  defendant,  and  fur- 
ther alleges  that  at  the  same  time  a  bond  for  title  for  the 
reconveyance  to  him  by  defendant  was  executed  and  deliv- 
ered to  him. 

The  master  finds  that  the  deed  was  so  executed  on  the 
day  alleged  in  usual  form  of  conveyances  of  real  estate, 
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which  is  in  evidence,  marked  Exhibit  B.  That  the  paper 
designated  on  its  face  "bond  for  title/'  was  executed  by 
said  defendants,  and  dehvered  to  the  plaintiff  ?t  the  same 
time,  said  paper  being  in  evidence,  marked  Exhibit  D. 

In  his  answer  defendant,  W.  M.  Hamer,  denies  that  said 
deed  was  accepted  by  him  as  security  for  a  debt;  alleges 
that  it,  the  land,  is  owned  by  him  in  fee,  "subject  to  the 
contract  of  sale  mentioned  in  paragraph  HI  of  the  answer/' 
(Which  is  same  above  referred  to  as  Exhibit  D. » 

He  admits  the  tender  of  $1,000  for  the  reconveyance  of 
the  lands  in  dispute.  "Alleges  that  he  was  re^dy  and  will- 
ing to  perform  his  part  of  the  said  agreement  during  the 
continuance  of  said  option,  but  that  the  plaintiff  not  only 
failed  and  refused  to  comply  with  the  condition  thereof  on 
his  part,  but  alleged  his  inability  to  do  so,  and  expressly 
waived,  rescinded  and  surrendered  any  claim  or  right  he 
may  have  had  to  a  conveyance  of  said  premises  io  him." 

In  the  view  the  master  takes  of  the  case  the  foregoing  are 
the  material  allegations  necessary'  to  be  noted  or  referred 
to  in  his  report. 

The  "bond  for  title"  (Exhibit  D),  written  and  signed 
by  the  defendant,  W.  M.  Hamer,  shows  that  the  $1,000, 
consideration  named  in  the  deed  made-  by  plaintiff  to 
defendant,  was  "for  purchase  money  for  E.  D.  Hamilton's 
interest  in  said  land  balance  to  cover  mortgage  held  against 
W.  A.  Hamilton  by  J.  W.  Dillon  &  Son." 

The  purchase  money  for  deed  from  E.  D.  Hamilton  to 
plaintiff  was  $770  and  was  paid  by  defendant.  The  bal- 
ance of  the  $1,000  was  paid  by  Hamer  to  Dillon  &  Son 
for  a  mortgage  of  the  plaintiff  to  them,  which  was  assigned 
to  W.  M.  Hamer,  and  is  in  evidence,  marked  Exhibit  A. 

As  part  of  the  agreement  of  sale  and  bond  for  title,  plain- 
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truthfulness),  the  minds  of  the  parties  never  met  as  to  the 
real  contract  between  them ;  but  each  is  bound  by  the  deed 
and  bond  for  title.  The  testimony  of  each  sustams  his  view 
of  the  transaction,  and  it  is  probable  that  each  one  is  cor- 
rect as  he  understood  it. 

In  his  contention  the  plaintiff  is  supported  by  the  follow- 
ing facts  as  testified  by  the  several  witnesses  named:  The 
plaintiff  says  that  the  $110.00  was  for  interest  and  taxes. 
The  defendant,  W.  M.  Hamer,  says  (Tes.,  page  .^7),  "I  told 
him  he  could  have  the  land  for  $110.00,  which  would  just 
cover  taxes  and  ten  per  cent,  interest  on  the  money.''  On 
page  38  he  says,  "Did  not  intend  to  sell  as  long  as  it  (the 
land)  paid  interest  on  the  money.''  This  sum  ($110.00) 
was  agreed  on  at  the  beginning,  and  maintained  for  twelve 
years,  notwithstanding  the  great  fluctuations  in  the  value 
of  rents  of  lands  and  cotton,  and  increased  rate  of  taxation. 
The  plaintiff  made  considerable  improvements  on  the  land 
by  building  houses,  bams,  clearing  land  and  ditching;  all 
of  which  naturally  increased  its  rental  value.  The  value  of 
the  land  at  the  time  of  the  negotiations  and  execution  of  the 
papers  should  be  considered. 

Besides  the  $770.00  paid  for  the  E.  D.  Hamilton  tract 
of  the  87  acres,  and  the  necessary  cost  of  preparing  the 
papers  and  recording,  which  could  not  have  been  very  much, 
the  only  other  money  paid  by  Hamer  for  Hamilton  was  to 
J.  W.  Dillon  &  Son  for  the  mortgage  (Ex.  A).  A  calcula- 
tion on  the  mortgage  shows  that  $166.32  was  due  thereon 
January  1st,  1894.  Defendant,  Hamer,  in  his  testimony 
(page  37),  says:  'l-  think  I  paid  $193.00.  When  he  got 
the  mortgage  I  told  him  to  transfer  it  to  me  rather  than 
mark  it  paid.  I  did  this  in  order  to  look  up  the  records 
to  see  if  there  was  anything  else  against  him."  The  $193.00 
was  all  the  consideration  the  plaintiff  received  for  his  twenty 
acres  of  land,  which  most  of  the  witnesses  testify  was  then 
worth  from  $400.00  to  $600.00.  In  his  testimony  (page  2) 
plaintiff  says:  "I  was  offered  $600.00  and  $650.00  by  two 
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different  parties;  Tom  Amnions  and  Ira  Wallace."  He 
says  these  offers  were  made  just  before  or  right  after  the 
transaction  with  W.  M.  Hamer. 

In  his  testimony  (page  25),  Ira  L.  Wallace  says  it  was 
about  1892  or  1893  he  offered  the  plaintiff  $600.00  for  the 
20-acre  tract  of  land.  Wallace  says  (Tes.,  page  24),  "It 
(the  87  acres)  was  worth  from  $1,500  to  $2,000."  He 
puts  Hamilton's  improvements  at  $500.00.  W.  M.  Proc- 
tor puts  the  same  value  on  it,  in  1894,  and  says  the  20-acre 
tract  was  the  more  valuable  of  the  two,  per  acre,  and  values 
it  at  from  $25.00  to  $30.00  per  acre.  He  sold  74  acres  of 
adjoining  lands  for  $2,400.00.  He  values  the  improve- 
ments of  Hamilton  at  from  $350.00  to  $400.00.  S.  M. 
Britt  puts  the  value  of  the  87  acres  at  $20.00  or  $25.00  per 
acre,  in  1894;  $35.00  in  1899  and  $50.00  now.  H.  E.  Proc- 
tor puts  same  value  on  it.  T.  A.  Dillon,  a  witness  who  has 
long  experience,  conducting  farming  and  mercantile  busi- 
ness in  that  section,  values  the  land  at  $20.00  per  acre  in 
1894 — $1,740.00.  The  defendant  and  R.  P.  Hamer,  his 
father,  think  that  $1,000  was  full  value  at  that  time. 

From  the  testimony  the  master  finds  that  at  the  time  the 
deed  was  made  by  plaintiff  to  defendant,  W.  M.  Hamer, 
January  3,  1894,  the  land  was  worth  at  least  $20.00  per 
acre,  or  $1,740.00,  and  that  it  was  considerably  increased 
in  value  within  a  few  years  by  the  improvements  made  by 
the  plaintiff  and  higher  prices  of  cotton  and  V\nds.  The 
master  merely  mentions  these  facts  to  throw  some  light 
upon  the  transaction  of  the  parties  at  the  time  of  the  trans- 
actions. 

Doubtless  the  defendant,  Hamer,  thought  and  intended 
the  "bond  for  title"  as  merely  a  conditional  sale,  an  option 
as  it  were,  limited  within  five  years. 

It  is  equally  clear  that  the  plaintiff  regarded  it  as  giving 
him  an  equity  of  redemption.  When  the  five-year  limit 
expired  he  asked  for  further  time,  which  Hamer  says  he 
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granted;  further  says  (Tes.,  page  38),  **I  told  him  I  would 
not  object  to  giving  him  five  years." 

In  construing  the  paper  (*'bond  for  title''),  the  master 
finds  that  it  has  the  same  effect,  in  connection  with  plaintiff's 
deed  to  defendant,  as  if  written  in  it,  and  the  same  as  the 
defeasance  clause  in  a  mortgage  would  have.  When  the 
defendant  paid  the  $770.00  to  E.  D.  Hamilton  for  the  67 
acres  of  land,  deed  for  which  was  made  to  plaintiff,  and  paid 
plaintiff's  mortgage  to  Dillon  &  Son,  taking  nssignment 
thereof  to  himself,  ipso  facto,  plaintiff's  obligation  or  indebt- 
edness was  shifted  to  the  defendant,  and  he  recognizes  that 
in  the  **bond  for  title"  which  says,  *'In  case  Wm.  A.  Hamil- 
ton pays  to  me  $1,000.00,  without  hurt  or  damage,  within 
five  years,  I  bind  myself,  executors  and  administrators,  to 
make  to  him  a  deed  for  87  acres  of  land,  more  or  less, 
known  as  the  Charity  Hamilton  lands." 

Under  the  decisions  of  our  Supreme  Court,  and  all 
authorities  on  equity  jurisprudence,  the  several  acts  would 
fix  the  character  of  the  deed  from  plaintiff  to  defendant, 
making  it  a  mortgage. 

In  this  view  of  the  case,  under  the  deed  the  plaintiff,  W. 
A.  Hamilton,  had  an  equity  of  redemption  and  the  only  way 
it  could  be  destroyed  would  be  by  foreclosure  or  by  a  sale 
thereof  to  defendant,  Hamer,  for  valuable  consideration. 
In  his  Equity  Jurisprudence,  Pomeroy  gives  as  the  general 
criterion  by  which  the  distinction  between  a  deed  and  a 
mortgage  is  made  in  the  following  language:  *  *  *  **the 
existence  of  a  debt  or  liability  between  the  parties,  either 
existing  prior  to  the  contract,  or  *  *  *  arising  from  a  loan 
made  at  the  time  of  the  contract,  or  for  any  other  cause,  and 
this  debt  is  still  left  subsisting  *  *  *  so  that  the  payment 
stipulated  for  in  the  agreement  to  reconvey  is  in  reality  the 
payment  of  this  existing  debt,  then  the  whole  transaction 
amounts  to  a  mortgage,  whatever  language  the  parties  may 
have  used,  and  whatever  stipulations  they  may  have  inserted 
in  the  instrument,  etc." 
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The  doctrine  that  **once  a  mortgage  always  a  mortgage" 
is  held  by  all  authorities,  and  has  been  sustained  by  all  the 
Courts  of  all  the  States,  including  our  own.  In  section 
1193,  Pomeroy's  Equity,  the  following  language  is  laid 
down : 

"The  debtor  or  mortgagor  can  not  in  the  inception  of  the 
instrument,  as  a  part  of,  or  collateral  to  its  execution,  in  any 
manner  deprive  himself  of  his  equitable  right  to  come  in, 
after  a  default  in  paying  the  money  at  the  stipulated  time, 
and  to  pay  the  debt  and  interest,  and  thereby  redeem  the 
land  from  the  lien  and  incumbrance  of  the  mv-^rtgage;  the 
equitable  right  of  redemption,  after  a  default  is  preserved, 
remains  in  full  force,  and  will  be  protected  and  enforced 
by  a  Court  of  equity,  no  matter  what  stipulations  the  parties 
may  have  made  in  the  original  transaction  purporting  to  cut 
off  this  right.'' 

Jones  on  Mortgages  (sec.  244)  lays  down  the  same  doc- 
trine, only  more  strongly:  "Such  a  deed  and  agreement  to 
reconvey  the  estate  upon  payment  of  a  certain  sum  of 
money  *  ♦  *  have  always  been  held  to  constitute  a  legal 
mortgage,  if  the  instruments  were  of  the  same  date,  or  were 
executed  and  delivered  at  the  same  time,  and  as  one  trans- 
action.*' As  to  interest,  see  sees.  273-4-5-6.  In  sec.  230: 
"The  intent  of  the  parties  contrary  to  the  rules  of  law  avails 
nothing."  Such  transaction  "constitutes  a  mortgage, 
although  it  is  stipulated,  that  if  the  grantor  fails  to  repay 
the  sum  within  the  time  specified,  the  agreement  shall  be 
void  and  the  deed  absolute,  'unth  no  right  of  redemption.' "' 
Further,  Jones  holds  that  such  language  or  stipulation  "is 
in  fact  regarded  as  quite  decisive  of  the  understanding  of 
the  parties  that  the  transaction  was  a  conveyance  of  the 
land,  defeasible  upon  the  payment  of  money."  See  also 
sec.  277:  "But  if  the  instrument  on  its  face  be  a  mortgage, 
or  if  a  deed  and  bond  of  defeasance  be  executed  together  as 
part  of  same  transaction,  and,  therefore,  constitute  a  mort- 
gage, parol  evidence  is  not  admissible  to  show  that  the  par- 
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ties  intended  that  the  transaction  should  operate  as  a  con- 
ditional sale.  No  agreement  or  intention  of  ihe  parties, 
whether  at  the  time  of  the  transaction  or  subsequently,  can 
change  the  redeemable  character  of  a  mortgage.''  See  also 
264  and  265  and  328.  Sec.  329:  'Inadequacy  of  price  is 
also  a  circumstance  tending  to  show  that  the  transaction  is  a 
mortgage  rather  than  a  sale.'' 

In  case.  Brownie e  v.  Martin,  21  S.  C.  400,  in  delivering 
the  opinion  of  the  Court,  Chief  Justice  Mclver  says :  *'Deed 
absolute  on  its  face  may  be  shown  to  be  a  mortgage, 
executed  merely  as  security  for  debt  *  ♦  *  the  terms  of  the 
execution  are  not  merged  in  any  subsequent  written  agree- 
ment entered  into  by  the  parties.  If  intended  as  security  for 
a  debt  it  will  operate  only  as  a  mortgage,  and  can  not  be 
converted  by  any  subsequent  agreement  into  an  absolute 
conveyance,  unless  based  upon  sufficient  consideration  and 
fairly  made  without  undue  influence  by  creditor;  and  the 
burden  of  showing  this  is  on  the  mortgagee.  In  other 
words,  must  amount  to  sale  of  equity  or  redemption  fairly 
made  and  upon  sufficient  consideration.*'  He  quotes 
numerous  authorities  to  sustain  this  opinion. 

In  Hodge  v.  Weeks,  31  S.  C.  276,  9  S.  E.  953.  the  adverse 
discussion  turned  upon  the  loss  of  the  written  contract  to 
reconvey,  and  Justice  McGowan,  delivering  the  opinion  of 
the  Court,  says,  "the  loss  of  the  paper  was  a  great  misfor- 
tune to  the  plaintiff,"  intimating  that  if  it  had  l>een  in  evi- 
dence the  decision  would  have  been  for  the  plaintiff.  Also 
it  was  shown  that  original  party  to  the  transaction  was  dead. 

The  same  doctrine  is  held  in  cases  in  48  S.  C.  50  and  55 
S.  C.  Reports.  In  most  of  the  cases  relating  to  deeds  abso- 
lute on  face,  claimed  to  be  only  mortgages,  before  our  Court, 
no  accompanying  agreement  or  papers  constituting  a  defea- 
sance were  produced  as  parts  of  the  transactions  between  the 
parties.  In  such  cases  the  Courts  have  held,  ?nd  rightly, 
that  the  testimony  to  change  to  a  mortgage  must  be  clear 
and  convincing.     In  all  cases  it  is  stated  that  each  case  must 
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depend  upon  the  peculiar  conditions  and  circumstances  sur- 
rounding the  parties  at  the  time  of  the  transaction. 

In  the  complaint  there  is  an  allegation  of  usury,  but  in 
their  argument  counsel  did  not  insist  upon  this  claim;  and 
no  testimony  was  adduced  on  this  point. 

Wherefore,  the  master  recommends  that  upon  the  pay- 
ment by  the  plaintiff,  W.  A.  Hamilton,  to  the  defendant,  W. 
M.  Hamer,  of  $1,000.00  and  interest,  at  eight  per  cent,  per 
annum,  from  January  1st,  1906,  that  said  defendant  be 
required  to  convey  to  the  plaintiff  the  87  acres  of  land, 
known  as  the  Charity  Hamilton  lands,  conveyed  by  plaintiff' 
to  defendant  by  deed  dated  January  3d,  1894. 

As  to  the  claim  of  the  defendant,  James  W.  Hamer,  the 
master  finds  that  he  has  never  paid  anything  for  his  purchase 
of  said  lands,  and,  therefore,  doe^  not  occupy  the  position 
of  a  purchaser  for  valuable  consideration  without  notice. 

Defendant's  exceptions  to  report  of  master: 

First.  Because  said  master  erred  in  holding : 

I.  That  the  written  agreement  between  the  plaintiff  and 
the  defendant,  William  M.  Hamer,  in  evidence  m  this  case, 
construed  in  connection  with  the  deed  from  the  plaintiff  to 
said  defendant  was  not  a  conditional  sale. 

n.  Because  the  transaction  between  the  plaintiff  and 
defendant  at  the  time  of  the  execution  of  the  paper  denomi- 
nated **bond  for  title,"  and  the  deed  from  the  plaintiff  to 
the  defendant,  William  M.  Hamer,  fixed  the  character  of 
said  deed  as  a  mortgage;  whereas,  it  is  respectfully  sub- 
mitted, that  not  only  the  weight  of  the  testimony,  but  all  the 
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III.  Because  the  presumption  is  that  the  dee<i  from  the 
plaintiff  to  said  defendant,  W.  M.  Hamer,  is  what  it  pur- 
ports to  be,  and  the  burden  of  proof  was  upon  said  plaintiff 
to  establish  the  contrary,  and  if,  as  the  master  holds,  "the 
minds  of  the  parties  never  met  as  to  the  real  contract 
between  them,  but  each  is  bound  by  the  deed  and  bond  for 
titles,  he  should  have  found  accordingly,  and  held  that  the 
plaintiff  had  failed  to  prove  the  material  allegations  of  his 
complaint. 

IV.  That  at  the  time  of  the  transaction  between  the 
plaintiff  and  said  defendant,  W.  M.  Hamer,  the  premises 
described  in  said  deed  were  worth  $1,740.0D,  whereas,  he 
should  have  held  that  the  weight  of  the  testimony,  and  all 
the  testimony  by  reliable  witnesses,  clearly  established  that 
said  premises  had  no  fixed  market  value  at  that  time  on 
account  of  the  disturbed  condition  and  financial  distress  of 
the  country. 

V.  That  the  plaintiff  had  an  equity  to  redeem  said  prem- 
ises by  payment  of  the  amount  mentioned  in  said  bonds  for 
titles,  whereas,  he  should  have  held  that  the  plaintiff  had 
failed  for  ten  years  or  more  to  comply  with  the  conditions 
of  the  conditional  sale  between  him  and  said  defendant,  W. 
M.  Hamer,  and  hence  had  lost  any  equity  he  might  have  had 
under  said  bond  for  title. 

VI.  That  the  assignment  to  the  defendant,  W.  M.  Hamer, 
of  the  bond  and  mortgage  held  by  Dillon  &  Son  on  plaintiff, 
constituted  a  valid  subsisting  debt  from  the  plaintiff  to  said 
defendant,  whereas,  the  uncontradicted  testimony  establishes 
that  said  mortgage  was,  in  fact,  paid  at  the  time  of  said 
transaction  and  the  assignment  was  executed  only  to  pro- 
tect said  defendant  from  any  intervening  liens. 

VII.  That  there  was  a  subsisting  and  existing  debt  for 
which  the  plaintiff  was  bound  to  pay  to  the  defendant,  the 
said  W.  M.  Hamer,  which  was  necessary  to  change  said 
deed,  absolute  on  its  face,  into  a  mortgage;  whereas,  it  is 
respectfully   submitted,    the   testimony   clearly   established 
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that  the  plaintiff  was  indebted  to  the  defendant  only  for  the 
rent  of  said  premises,  according  to  the  terms  of  said  bond 
for  titles,  and  not  for  the  purchase  money  of  said  premises. 

Second.  That  the  master  erred,  it  is  respectfully  submitted, 
in  not  holding : 

I.  That  the  testimony,  both  written  and  verbal,  of  the 
transaction  on  the  3d  day  of  January,  A.  D.  1894,  between 
the  plaintiff  and  the  defendant,  W.  M.  Hamer.  constituted 
a  conditional  sale  which  the  plaintiff  had  not  complied  with, 
and  hence,  had  forfeited  all  rights  and  equities  under  the 
bond  for  title  in  evidence  in  this  action. 

H.  That  the  presumption  is  that  the  deed  from  the  plain- 
tiff to  the  defendant,  W.  M.  Hamer,  absolute  on  its  face, 
is  what  it  purports  to  be,  and  that  the  burden  of  proof  was 
on  the  plaintiff  to  prove  to  the  contrary,  and  that  the  evi- 
dence offered  in  this  action  is  not  sufficient  to  overcome  that 
presumption  or  to  comply  with  that  rule  of  evidence. 

HI.  That  in  order  for  a  deed  absolute  on  its  face  to  be 
construed  into  a  mortgage,  there  must  be  proof  of  the  exist- 
ence of  a  debt  between  the  parties  either  before  or  arising  at 
the  time  the  deed  is  executed,  and  there  being  no  such  proof 
in  this  action,  the  plaintiff  fails  in  establishing  the  material 
allegations  of  his  complaint,  and  hence  is  not  entitled  to  the 
relief  demanded. 

IV.  That  the  defendant,  the  said  W.  M.  Hamer,  refused 
to  advance  or  loan  to  the  plaintiff  the  sum  of  money  men- 
tioned in  said  bond  for  title  and  to  take  a  mortgage  to  secure 
the  payment  thereof,  but  paid  said  sum  only  upon  the  agree- 
ment and  understanding  that  the  sale  w^as  absolute  unless 
the  plaintiff  complied  with  the  conditions  of  said  bond  for 
title. 

V.  That  the  deed  absolute  on  its  face  is  what  it  purports 
to  be  and  the  bond  for  titles  held  by  the  plaintiff  was  the 
only  rights  he  had,  and  the  two  together  established  a  con- 
ditional sale  with  which  the  plaintiff  has  for  over  ten  years 
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failed  and  refused  to  comply,  and  hence  has  lost  all  rights 
and  equity  to  repurchase  said  premises. 

VI.  That  the  deed  from  the  plaintiff  to  the  said  defendant, 
W.  M.  Hamer,  which  is  absolute  on  its  face,  and  the  bond 
for  titles,  construed  in  connection  with  what  took  place  at 
the  time  of  the  transaction  and  since  that  time,  especially  in 
connection  with  the  fact  that  the  tract  of  land  in  question  has 
been  returned  for  taxation  in  the  name  of  said  defendant, 
and  he  has  from  year  to  year  paid  the  taxes  thereon,  though 
the  same  has  varied  in  amount,  clearly  establishes  that  such 
transaction  does  not  amount  to  a  mortgage,  but  a  conditional 
sale,  with  which  the  plaintiff  has  not  complied,  and  hence, 
that  he  is  not  entitled  to  the  relief  demanded. 
Plaintiff's  exceptions  to  report  of  master: 
I.  Because  the  master  erred  in  overruling  the  plaintiff's 
plea  of  usury,  and  holding  that  counsel  for  plaintiff  did  not 
insist  upon  the  claim  of  usury  in  their  argument,  and  that  no 
testimony  was  adduced  on  this  point,  it  being  respectfully 
submitted  that  counsel  for  plaintiff  only  offered  in  open 
Court  that  if  the  defendant,  W.  H.  Hamer,  would  reconvey 
to  the  plaintiff  the  mortgaged  premises,  he  would  pay  the 
mortgage  debt  in  full  and  withdraw  his  complaint,  includ- 
ing the  plea  of  usury,  and  that  after  this  offer  was  refused 
by  the  said  defendant  the  plaintiff,  through  his  counsel, 
insisted  upon  the  plea  of  usury,  which  was  amply  supported 
by  the  evidence  before  the  master,  which  showed  beyond  all 
doubt  that  the  plaintiff  only  received  from  the  defendant, 
W.  M.  Hamer,  one  thousand  ($1,000.00)  dollars  and  paid 
one  hundred  and  ten  ($110.00)  dollars  annually,  or  eleven 
per  cent,  on  the  amount  borrowed  for  the  use  of  the  same, 
designated  as  rent  for  the  mortgaged  premises. 
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W.  M.  Hamer,  all  interest  to  January  3d,  1906,  and  that 
the  said  defendant  admitted  that  the  plaintiff  had  made  to 
him  on  the  2d  day  of  October,  A.  D.  1905,  a  tender  of  one 
thousand  ($1,000.00)  dollars,  the  amount  of  the  mortgage 
debt,  it  being  respectfully  submitted  that  interest  stopped 
from  the  date  of  such  tender.     Dated  August  12,  1907. 

Circuit  decree : 

This  cause  came  on  to  be  heard  by  me  on  exceptions  to 
the  report  of  the  master  in  which  he  finds,  substantially, 
that  the  deed  executed  by  the  plaintiff  to  the  defendant, 
Wiliam  M.  Hamer,  though  absolute  on  its  face,  yet  taken 
in  connection  with  the  instrument  of  writing  called  "bond 
for  title*'  was  intended  as  a  mortgage,  hence  that  upon  the 
payment  of  the  amount  due,  said  defendant  should  be 
required  to  convey  to  the  plaintiff  the  premises  m  question. 

Obviously,  the  main  object  of  the  action  is  lo  have  the 
deed,  although  absolute  upon  its  face  and  containing  the 
usual  covenants  of  warranty,  with  relinquishment  of  dower, 
declared  a  mortgage.  The  amended  complaint  alleges,  in 
brief,  that  on  January  the  3d,  1894,  the  plaintiff,  being  the 
owner  in  fee  of  two  tracts  of  land,  the  one  of  Iwenty,  and 
the  other  of  sixty-seven  acres — the  former  conveyed  to  him 
by  Charity  Hamilton,  and  the  latter  by  Alexander  D.  Hamil- 
ton, of  Rhode  Island,  to  whom  it  had  been  conveyed  by  said 
Charity,  and  both  known  as  the  ''Charity  Hamilton  lands'' 
— made  to  the  defendant,  Wiliam  M.  Hamer,  a  convey- 
ance of  the  same,  hut  that  such  deed  was  executed  and 
accepted  as  a  security  for  the  loan  of  one  thousand  dollars 
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Bond  for  Titles.  State  of  South  Carolina,  County  of 
Marion. 

Know  all  men  by  these  presents,  that  in  case  William  A. 
Hamilton  pays  to  me  one  thousand  dollars,  without  hurt 
or  damage,  within  five  years  from  date,  I  bind  myself, 
executors  and  administrators,  to  make  iiim  a  deed  for  eighty- 
seven  (87)  acres  of  land,  more /or  less,  known  as  the 
**Charity  Hamilton  lands;"  the  /^bove  amount  being  pur- 
chase money  for  A.  D.  HamjitWs  interest  in  said  place, 
and  to  cover  mortgage  heM^against  William  A.  Hamilton 
by  J.  W.  Dillon  &  ^ons.  This  bond  is  signed  and  sealed 
with  the  express.;anderstanding  that  William  A.  Hamilton 
is  to  pay  me^  one  hundred  and  ten  ($110.00)  dollars  rent 
for  each/^nd  every  year,  by  October  the  first,  until  said 
placed  paid  for  in  full.  On  failure  to  secure  rent  for  each 
y^Tr  in  advance  on  January  1st  of  each  year,  by  whatever  I 
/iiay  demand,  this  contract  or  bond  shall  become  null  and 
void.  Signed  and  sealed  the  3d  day  of  Jamj:ary,  1894. 
("In  advance''  put  in.)      (Signed)  W.  M.  Hamer.      (L.  S.) 

The  complaint  further  alleges  that  said  sum  of  $110.00, 
though  expressed  as  annual  rent  in  said  bond,  is  actual 
interest  of  the  loan  at  10%  per  annum,  and  $10.00  is  for 
taxes  on  the  land  conveyed,  and  is  so  denominated  in  order 
to  evade  the  provisions  of  the  statute  against  usury.  It  is 
further  alleged  that  the  plaintiff,  on  October  the  second, 
1905,  tendered  to  said  defendant  the  said  sum  of  $1,000.00, 
which  he  refused  to  accept,  and  that  defendant  has  since 
been  ready  and  willing  to  pay  said  sum,  but  defendant  has 
refused,  and  still  refuses,  to  accept  the  same. 

For  a  second  cause  of  action  the  complaint  repeats  the 
foregoing  allegations,  and  alleges  further,  that  the  plaintiff 
has  annually  paid  to  said  defendant  the  sum  of  one  hundred 
and  ten  dollars  as  interest  upon  the  loan  of  said  $1,000.00, 
the  whole  aggregating  $1,320.00,  whereby  said  defendant 
has  unlawfully  exacted  from  the  plaintiff  the  sum  of  thirty 
dollars  per  annum  usurious  interest,  and  thereby  has  for- 
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feited  the  entire  interest  upon  said  loan  from  January  the 
third,  1894/  and  in  addition  thereto  has  become  liable  to  the 
plaintiff,  in '  an  amount  double  the  sum  of  the  usurious 
interest  received  by  him.  There  is  also  an  allegation  that 
the  defendant,  James  W.  Hamer,  claims  some  interest  or 
lien  upon  said  real  esfate. 

The  amended  answer  of  defendant,  William  M.  Hamer. 
for  a  first  defense,  admits  that  at  the  time  alleged,  the  plain- 
tiff was  the  owner  of  the  first  tract  of  twenty  acres  men- 
tioned and  described  in  the  complaint,  and  had  legal  title  to 
the  second  described  tract  containingvsixty-seven  acres,  but 
he  alleges  that  he  paid  the  whole  of  the^rchase  money  of 
said  second  tract  at  the  time  of  purchase,  arid  title  thereto 
was  taken  in  the  name  of  the  plaintiff  in  trust  onl^  for  him. 
He  further  admits  the  execution  by  him  of  the  instrument 
of  writing  denominated  "bond  of  titles,''  the  tender\of 
$1,000.00  and  his  refusal  to  make  title,  but  he  denies  that  tH^ 
deed  of  conveyance  was  executed  by  the  plaintiff  or  accepted^ 
and  received  by  him  other  than  as  an  absolute  sale  and  con- 
veyance of  the  property  therein  described,  and  denies  further 
that  the  plaintiff  then,  or  since  that  time,  was  indebted  to 
him  for  the  purchase  money,  or  any  part  thereof  of  said 
premises.  For  a  second  defense,  the  answer,  in  substance, 
alleges  that  a  short  while  prior  to  said  date  plaintiff 
approached  him  for  the  purpose  of  selling  to  him  the  20-acre 
tract,  giving  as  a  reason  therefor  that  he  had  given  a  mort- 
gage on  same  which  was  past  due  ten  or  more  years,  and 
about  to  be  foreclosed,  and  which  he  could  not  pay,  and 
when  defendant  declined  to  buy  said  tract  on  account  of  its 
small  acres,  plaintiff  stated  that  he  personally  could  buy  the 
second  described  tract  of  sixty-seven  acres,  then  owned  by 
his  cousin  in  Rhode  Island,  but  of  which  he  was  in  posses- 
sion and  had  control  as  tenant  and  agent,  for  the  sum  of 
$770.00,  and  would  do  so  for  said  defendant  and  conve\ 
both  tracts  if  he,  said  defendant,  would  pay  the  purchase 
price  of  the  one,  satisfy  the  mortgage  on  the  other,  and 
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give  plaintiff  the  option  or  privilege  of  repurchasing  same  at 
any  time  within  five  years  at  and  for  the  sum  of  $1,000.00, 
he  in  the  meantime  paying  to  said  defendant  each  year  a 
reasonable  rent  for  the  premises.  The  answer  further 
alleges  that  not  having  funds  of  his  own  wath  which  to 
make  said  purchase,  but  ascertaining  that  he  could  borrow 
the  necessary  amount  from  an  aunt,  secured  by  his  note 
indorsed  by  his  father,  he,  said  defendant,  verbally  entered 
into  an  agreement  with  the  plaintiff  to  the  ptirport  above 
recited,  and  in  accordance  therewith  he  prepared,  or  had 
prepared,  and  sent  to  be  executed,  a  deed  for  the  67-acre 
tract  which,  when  returned,  he  took  out  of  the  express 
office,  paying  the  draft  attached  thereto,  for  $770.00,  had 
the  same  recorded  and  has  been  in  possession  thereof  ever 
since;  that  he  also  paid  the  amount  due  on  the  mortgage, 
but  as  it  was  a  considerable  distance  to  the  courthouse,  and 
impossible  at  that  time  to  examine  the  records,  he  took  an 
assignment  of  the  mortgage  to  protect  him  from  any  sub- 
sequent liens  or  incumbrances;  that  it  was  in  accordance 
with  the  foregoing  agreement  of  purchase  and  sale,  definitely 
and  expressly  understood  and  agreed  to  by  plaintiff,  that  the 
deed  in  question  and  the  bond  for  titles  were  executed,  and 
he  emphatically  denies  that  the  deed  is  other  than  on  its 
face  it  purports  to  be,  or  that  it  was  given  or  taken  as  a 
mortgage,  or  as  security  for  any  debt  due  by  the  plaintiff  to 
the  defendant,  and  on  the  contrary,  he  alleges,  that  when  he 
declined  to  purchase  said  twenty  acres  as  aforesaid,  said 
plaintiff  made  the  effort  to  borrow  from  him,  said  defend- 
ant, an  amount  sufficient  to  pay  the  mortgage  aforesaid,  but 
defendant  declined  to  have  anything  to  do  with  either  of  said 
tracts  upon  the  express,  positive  and  unequivocal  under- 
standing and  agreement  that  he  was  purchasing  same  abso- 
lutely and  in  good  faith,  with  the  option  or  privilege  on  the 
part  of  the  plaintiff  to  repurchase  the  same  upon  the  per- 
formance of  the  conditions  set  forth  in  said  bond  for  titles. 
After  admitting  the  tender  of  the  $1,000.00  at  the  time 
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mentioned,  and  his  refusal  to  accept  same,  said  defendant 
pleads  a  general  denial  of  each  and  every  allegation  of  the 
complaint  not  admitted  by,  or  inconsistent  with,  the  fore- 
going; and  for  a  third  defense  he  alleges  that  he  was  ready 
at  any  time  during  the  period  therein  mentioned,  to  per- 
form on  his  part  the  conditions  of  said  bond  for  titles  had 
plaintiff  complied  with  the  same  on  his  part,  but  that  plain- 
tiff not  only  had  failed  and  refused,  on  his  part,  to  perform 
the  conditions  of  said  bond  during  said  period  of  five  years, 
but  he  made  no  offer  or  tender  to  perform  same  at  any  time 
prior  to  October  2d,  1905,  more  than  ten  years  after  execu- 
tion of  the  bond  for  titles,  and  then  only  after  receiving 
notice  that  defendant  had  sold  the  property,  and  that  he, 
said  plaintiff,  must  surrender  possession;  and  he  claims 
that  by  his  laches  and  negligence  the  plaintiff  had  waived, 
forfeited  and  surrendered  any  equity  he  might  otherwise 
have  had  under  said  bond  for  titles. 

Th6  defendant,  James  W.  Hamer,  pleads  a  general  denial 
and  claims  to  be  a  purchaser  for  value  without  notice. 

The  exceptions,  though  numerous,  all  go  to  the  question, 
the  obviously  controlling  issue  in  the  case,  to  wit :  whether 
the  testimony  is  sufficient  to  show  that  the  transaction 
between  the  plaintiff  and  the  defendant,  William  M.  Hamer, 
amounted  to  and  was  intended  to  be  the  loan  of  money  by 
the  one  party,  and  the  borrowing  and  giving  security  by  the 
other?  In  other  words,  do  the  deed  and  instrument  of 
writing  denominated  in  the  complaint  and  by  the  parties  as 
'*bond  for  titles,"  taken  in  connection  with  the  situation 
and  circumstances  attending  the  execution  of  these  papers, 
as  disclosed  by  the  testimony,  establish  the  relation  of 
mortgagor  and  mortgagee  between  the  plaintiff  and  said 
defendant?  Or,  to  put  the  question  in  still  another  form. 
Is  the  deed  what  on  its  face,  it  purports  to  be,  an  absolute 
conveyance?  and  is  the  bond  for  titles  what  its  language 
indicates — a  conditional  sale?  Do  these  papers — the  one 
containing  all  the  covenants  of  warranty  usualh    ftnmd  in 
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absolute  conveyances  for  value,  with  relinquishment  of  the 
wife's  inchoate  right  of  dower,  the  other  clear,  unambiguous 
and  unequivocal,  and  both  executed  with  the  formality  and 
solemnity  usually  attending  upon  the  execution  of  instru- 
ments of  such  great  importance — contain  and  express  the 
real  contract  between  the  parties?  or  is  that  contract  of  an 
absolutely  different  import,  having  an  entirely  different 
effect  ? 

In  considering  this  question  it  will  be  observed  that  the 
complaint  alleges  and  the  plaintiff  admits  that  the  instru- 
ment of  writing  designated  ''bond  for  titles/'  executed  by 
the  defendant,  W.  M.  Hamer,  at  the  time  of  the  transaction, 
contains  and  imports  the  contract  entered  into  and  to  be  per- 
formed by  him.  The  deed  unquestionably  contains  the  con- 
tract on  the  part  of  the  plaintiff.  The  two,  therefore,  con- 
tain and  embrace  the  contract  made  and  entered  into  by  the 
parties.  Being  in  writing,  to  what  extent  is  parol  proof 
admissible  to  affect  the  same?  When  it  is  alleged  that  a 
deed,  though  absolute  on  its  face,  was  execubid  on  some 
agreement  or  condition  to  be  performed  on  the  part  of  the 
grantee,  which  agreement  or  condition,  it  is  also  alleged,  is  in 
writing,  do  not  the  two  writings  constitute  the  highest  and 
best  evidence  of  what  the  real  agreement  is,  and  is  parol 
proof  admissible  to  vary  the  terms  of  such  written  contract? 
Greenleaf  on  Ev.,  sec.  277 ;  Sullivan  v.  Williams^  43  S.  C. 
501,  21  S.  E.  642;  Brown  v.  Moon,  57  S.  C.  69,  35  S.  E. 
415;  Petty  v.  Petty,  52  S.  C.  54,  29  S.  E.  406:  Miller  v. 
Price,  66  S.  C.  85,  44  S.  E.  584;  Hodges  v.  Weeks,  31  S.  C. 
276.  9  S.  E.  953;  Wallace  v.  Johnson,  129  U.  S.  58.  9  Sup. 
Ct.  243  (32  Law  Ed.  619).  H  this  be  true,  then  there  can 
be  but  one  opinion  as  to  the  contract  between  these  parties. 
The  deed  conveys  the  premises  in  question  absolutely  to  the 
grantee,  the  defendant,  W.  M.  Hamer,  while  the  bond  for 
title  executed  by  said  defendant  obligates  him,  his  **execu- 
tors  and  administrators"  (?)  to  sell  and  reconvey  the  same 
to  the  plaintiff  only  upon  condition  of  the  payment  of  the 
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specified  sum  of  money  at  any  time  within  the  period  men- 
tioned. We  then  have  the  very  elements  and  conditions 
which  constitute  a  conditional  sale,  or,  to  use  the  language  of 
Chief  Justice  Mclver  in  Brown  v.  Bank  of  Sumter,  55  S.  C. 
51,  32  S.  E.  720 — distinguishing  such  transactions  from  a 
mortgage — *'an  absolute  sale,  with  an  agreement  allowing 
the  vendee  to  repurchase  the  lands  at  a  special  price,  and 
within  a  time  limited.''  The  plaintiff  having  failed  to  com- 
ply with,  and  to  perform  these  conditions,  has,  his  counsel 
properly  admits,  upon  such  assumption,  forfeited  any  claim 
and  right  he  had,  and  hence  is  not  entitled  to  recover  in  this 
action. 

Be  this  as  it  may,  however,  and  waiving  for  the  purpose 
of  this  inquiry,  any  such  consideration,  let  us  narrow  the 
issue  down  to  the  inquiry  whether  the  testimony  is  sufficient 
to  show  that  the  deed,  absolute  on  its  face,  was  intended  to 
be,  and  is,  in  fact,  a  mere  security  for  the  payment  of  a  debt. 
Before  entering  upon  the  discussions  of  the  testimony,  it 
will  not  be  out  of  place  to  advert  to  some  of  the  principles 
controlling  Courts  of  equity  in  considering  this  question, 
especially  in  this  State.  The  case  of  Arnold  v.  Mattison,  24 
S.  C.  Eq.  (3  Rich.  Eq.)  153,  is  one  of,  if  not  the  first  case 
in  our  Courts  in  which  this  subject  came  under  investigation, 
and  the  principle  laid  down  in  that  case  has  been  uniformly 
followed  and  approved  in  all  subsequent  cases  The  lan- 
guage used  in  that  case  by  the  distinguished  Chancellor,  Job 
Johnson,  is  quoted  with  approval  by  Chief  Justice  Mclver, 
in  the  case  of  Petty  v.  Petty,  52  S.  C.  54,  29  S.  E.  406,  who 
emphasizes  the  same  by  quoting  from  Mr.  Pomeroy  (3  Eq. 
Jur.,  sec.  1196),  as  follows:  **The  presumption,  of  course, 
arises  that  the  instrument  is  what  it  purports,  on  its  face,  to 
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"Indeed  the  plaintiff's  counsel  very  properly  concedes  this  to 
be  the  rule  which  seems  to  be  everywhere  recognized,  and  is 
based  upon  the  soundest  reason ;  for  before  a  Court  of  equity 
can  be  expected  to  convert  a  solemn  written  instrument, 
under  seal,  into  something  very  different  from  what  it  pur- 
ports, on  its  face,  to  be,  there  should  be  strong  evidence  to 
show  that  such  was  the  intention  of  the  parties  to  the  instru- 
ment ;  to  use  the  language  of  Johnson,  Ch.,  in  Arnold  v.  Mai- 
tison,  supra,  *the  evidence  must  be  clear  and  convincing.'  '* 
The  same  learned  Justice  in  considering  the  same  point 
in  Brown  v.  Bank,  55  S.  C.  69,  32  S.  E.  720,  says :  ''While  it 
is  undoubtedly  true  that  a  deed  which  appears  on  its  face 
to  be  an  absolute  conveyance,  may,  in  equity,  be  declared  a 
mortgage,  if  the  evidence  is  sufficient  to  show  that  such  was 
the  intention  of  the  parties;  yet,  it  is  equally  true  that  the 
presumption  is  that  the  deed  is  what,  on  its  face,  it  purports 
to  be,  an  absolute  conveyance,  and  to  establish  its  character 
as  a  mortgage,  'the  evidence  must  be  clear,  unequivocal  and 
convincing,  for  otherwise  the  natural  presumption  will  pre- 
vail/ "  Citing  3  Pom.  Eq.  Jur.,  sec.  1 196 ;  Arnold  v.  Matti- 
son,  24  S.  C.  Eq.  (3  Rich.  Eq.)  153;  Petty  v.  Petty,  52  S. 
C.  54,  29  S.  E.  406.  "Whether  any  particular  transaction 
amounts  to  a  mortgage,"  continues  the  same  learned  Justice, 
"or  to  an  absolute  sale,  with  an  agreement  allowing  the 
vendor  to  repurchase  the  land  at  a  special  price  and  within 
a  limited  time,  must,  to  a  large  extent,  depend  upon  its  own 
special  circumstances;  for,  the  question  finally  turns  in  all 
cases  upon  the  real  intention  of  the  parties  as  shown  upon 
the  face  of  the  writings,  or  as  disclosed  by  the  extrinsic  evi- 
dence." Quoting  from  3  Pom.  Eq.  Jur.,  sec.  1195.  See 
also  4  Kent,  143;  Hodges  v.  Weeks,  31  S.  C.  276,  9  S.  E. 
953 ;  Campbell  v.  Linder,  50  S.  C.  171,  27  S.  E.  648 ;  Shiver 
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Bogk  V.  Gassart,  149  U.  S.  18  (37  Law  Ed.  631),  13  Sup. 
Ct.  738. 

Applying  these  principles  to  the  facts  of  this  case,  what 
do  we  find?  It  appears  that  at  the  time  of  this  transaction 
the  firm  that  held  the  mortgage  on  the  20-acre  tract  owned 
by  the  plaintiff,  were  embarrassed,  and  had  asked  their 
creditors  for  an  extension.  In  consequence  of  their  own 
condition,  they  were  pressing  their  debtors,  among  others 
this  plaintiff,  for  payment  of  this  mortgage  debt.  This 
debt  had  been  due  for  over  ten  years,  and  during  that  long 
time,  plaintiff  had  made  but  a  single  payment  of  $10.50. 
The  defendant,  W.  M.  Hamer,  was  not  a  capitalist  or 
money-lender,  and  at  that  time  he  was  engaged  as  a  clerk  in 
a  general  store  at  Little  Rock.  He  was  in  possession  of  a 
small  tract  of  land  which  adjoins  the  20-acre  tract  of  the 
plaintiff  on  which  the  lien  of  the  mortgage  rested,  and  also 
adjoins  the  67-acre  tract.  A  cousin  of  the  plaintiff,  a  resi- 
dent of  the  State  of  Rhode  Island,  was  the  owner  of  the 
latter  tract,  but  the  plaintiff  was  in  the  possession  of  the 
same  as  lessee  and  agent  of  the  owner.  Such  were  the 
relative  positions  of  the  plaintiff  and  said  defendant  at  the 
time  the  negotiations  between  them  commenced,  with  addi- 
tion of  the  important  fact,  which  is  undisputed,  that  when 
said  defendant  was  first  approached  by  the  plaintiff  in  regard 
to  the  purchase  of  the  67-acre  tract,  said  defendant  did  not 
have  the  money  himself,  and  his  entering  into  any  agree- 
ment, it  seems,  depended  upon  his  ability  to  borrow  a  suffi- 
cient amount  of  money  to  pay  the  mortgage  debt  on  the  one, 
and  the  purchase  price  of  the  other,  of  said  tract  of  land 
It  further  appears  that  it  was  only  after  said  defendant 
ascertained  that  he  could  borrow  the  necessary  amount  from 
a  kinswoman  (and  that  only  upon  the  indorsement  of  his 
note  by  his  father — a  pertinent  circumstance)  that  the  nego- 
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to  Rhode  Island,  to  be  executed  by  the  owner,  a  deed  for  the 
67-acre  tract,  the  plaintiff's  name  being  used  as  grantee.  On 
its  return  by  express,  duly  executed,  with  a  draft  attached 
for  the  payment  of  the  purchase  price  above  mentioned, 
defendant  paid  the  draft,  took  the  deed  out  of  the  express 
office,  had  it  recorded  and  has  had  it  in  possession  ever  since. 
He,  said  defendant,  also  paid  the  amount  due  on  the  mort- 
gage on  the  20-acre  tract,  taking  assignment  of  same,  for 
the  purpose,  so  he  alleges  and  testifies,  of  protecting  himself 
from  any  subsequent  liens  and  incumbrances,  it  being  impos- 
sible at  that  time  to  ascertain  whether  or  not  there  were  any 
such.  Plaintiff  being  notified  of  these  matters,  went  to 
Little  Rock  where  said  defendant  was  then  clerking,  taking 
with  him  his  wife,  and  then  and  there  executed  to  said 
defendant  a  deed  in  fee  simple,  with  full  covenants  of  war- 
ranty for  both  tracts  of  land.  By  prearrangement,  T.  B. 
Stackhouse,  Esq.,  a  notary  public,  was  also  present,  and 
before  him  the  wife  relinquished  in  due  form  all  right  and 
claim  of  dower.  On  the  same  day,  to  wit,  January  3d, 
1894,  said  defendant  executed  an  instrument  of  writing, 
denominated  on  its  face  "bond  for  title,"  and  which  is  set 
out  in  the  complaint.  The  plaintiff  in  his  testimony,  how- 
ever, and  his  wife,  in  her  testimony,  positively  contradicts 
this  averment  of  the  complaint,  for  each  says  that  the  word 
"interest"  was  read  instead  of  the  word  "rent,"  a  palpable 
mistake,  regard  being  had  to  the  context  in  which  the  word 
"rent"  is  used.  It  further  appears  that  soon  thereafter  both 
tracts  of  land  were  transferred  on  the  tax  book  to  the  name 
of  the  defendant,  W.  M.  Hamer,  he  was  charged  with,  and 
has  paid  annually,  the  taxes  on  the  same,  although  the  rate 
was  varied  from  year  to  year  during  the  period,  ranging 
from  nine  to  twenty-two  mills.  Each  year,  from  1894  to 
1905 — a  period  of  eleven  years — the  plaintiff  has  given  his 
note  for  payment  of  rent  on  said  premises,  all  of  which 
specified  that  it  was  given  for  "rent  of  the  Charity  Hamilton 
lands,"  except  commencing  with  a  note  given  in  1904,  for 
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rent  for  the  next  succeeding  year,  when  the  notes  specified 
that  each  was  given  for  rent  of  the  arable  land  of  the 
"Charity  Hamilton  lands'' — the  alleged  reason  for  this 
change  being  hereinafter  referred  to. 

•  Does  not  this  bare  recital  of  admitted  facts  furnish  almost 
conclusive  evidence  of  the  nature  of  the  transaction  between 
the  plaintiff  and  the  said  defendant?  It  will  be  noted  that 
the  relation  of  mortgagor  and  mortgagee  did  not  at  that 
time  and  had  not  existed  between  these  parties.  In  fact,  so 
far  as  the  testimony  discloses,  this  is  the  first  and  only  busi- 
ness transaction  that  had  then,  or  has  since,  taken  place 
between  the  plaintiff  and  said  defendant.  Had  the  relation 
of  debtor  and  creditor  before  existed,  and  if  the  deed  in 
this  case  was  an  agreement  that  the  original  mortgage  should 
be  converted  into  an  absolute  conveyance,  it  might  be  argued 
that  a  new  consideration  was  necessary  to  the  validity  of 
such  an  agreement.  It  may  be,  too,  that  a  Court  of  equity 
might  look  with  suspicion  upon  such  a  transaction,  by  reason 
of  the  maxim,  "once  a  mortgage  always  a  mortgage."  But 
even  where  such  relation  has  existed,  and  the  mortgagee 
purchases  the  mortgaged  premises,  other  than  at  a  sale  under 
foreclosure — if  the  whole  premises,  then  all  the  mortgage, 
as  in  Devereaux  v.  Taft,  20  S.  C.  555 ;  if  only  a  portion, 
then  pro  tanto  of  the  mortgage,  as  in  Tremmier  v.  Vise,  17 
Id,  499 — is  satisfied  and  extinguished.  Not  only  had  there 
existed  no  business  or  other  relations  between  these  parties, 
but,  as  mater  of  fact,  plaintiff  has  never  held  any  more  than 
the  naked  legal  title  to  one  of  the  tracts  of  land.  It  is 
undisputed  that  said  defendant  paid  the  whole  of  the  pur- 
chase monev.  at  the  time  of  the  purchase,  of  the  67-acre 
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1  S.  E.  893 ;  Bx  parte  Trenholm,  19  S.  C.  135 ;  Catoe  v. 
Catoe,  32  S.  C.  595,  10  S.  E.  1078;  Feaster  v.  Kendall,  80 
S.  C.  30,  61  S.  E.  200).  When  such  proof  is  followed  by 
other  proof,  showing  the  actual  execution  and  delivery  of  a 
deed  for  the  same  property,  absolute  on  its  face,  from  the 
nominal  grantee  to  the  party  who  paid  the  whole  of  the  pur- 
chase money,  isn't  the  conclusion  irresistible  that  the  convey- 
ance is  in  consequence  and  in  performance  of  a  previous 
understanding  and  agreement  to  that  effect  ?  Does  not  such 
proof  indicate  beyond  a  doubt  that  the  conveyance  is  in 
consequence  of  the  payment  of  the  purchase  money  and  in 
accordance  with  an  agreement  made  at  or  before  such  pay- 
ment? 

But  aside  from  all  this  (and  I  prefer  to  put  my  decision 
upon  the  real  merits  of  the  action),  isn't  it  inconceivable 
that  said  defendant — a  young  man  with  no  capital  and 
apparently  little  or  no  property  of  his  own — would  as5ume 
the  risk  of  borrowing  this  money,  procuring  his  father  to 
become  his  surety  for  its  payment,  and  take  upon  himself 
all  the  trouble  and  labor  of  preparing,  or  having  prepared, 
the  different  instruments  of  writing  entering  into  the  trans- 
action, having  them  recorded,  etc.,  just  for  the  privilege  of 
loaning  the  money  to  the  plaintiff?  Isn't  it  inconceivable 
even,  that  the  father  would  have  involved  himself,  the  loan 
being  the  only  object  and  inducement?  If  there  was  any 
other  consideration  or  motive,  my  attention  has  not  been 
called  to  it  in  argument,  and  the  testimony  is  absolutely 
silent  on  the  subject ;  for  it  appears  conclusively,  as  before 
stated,  that  this  was  the  first  and  only  business  transaction 
that  ever  took  place  between  these  parties.  It  must  be 
remembered,  too,  that  this  was  at  a  time  when  the  country 
was  laboring  under,  probably,  the  most  stringent  and  dis- 
astrous panic  it  has  ever  experienced.  The  testimony  shows 
that  cotton,  the  money  product  of  this  section,  was  bringing 
only  from  four  and  one-half  to  five  cents  per  pound,  and 
that  property  had  no  fixed  value,  for  the  reason  that  there 
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was  no  money  to  buy  it.  In  addition  to  the  testimony  to 
that  effect,  the  Court  will  take  judicial  notice  of  the  fact 
that  business  was  practically  at  a  standstill.  Except  in  rare 
instances,  money  could  not  be  procured  at  any  reasonable 
rate  of  interest,  regardless  of  the  value  of  the  security 
offered — that  is,  regard  being  had  to  values  in  times  of 
ordinary  prosperity.  Isn't  it  making  too  great  a  demand 
upon  the  credulity  of  the  ordinary  mind  to  hold  that  these 
solemn  instruments  of  writing  do  not  show  the  real  trans- 
action and  express  the  real  intention  of  these  parties,  when 
executed  under  such  circumstances,  at  such  a  time,  and  when 
these  parties  occupied,  relatively,  such  positions?  To  sus- 
tain the  contention  of  the  plaintiff,  we  are  not  only  com- 
pelled to  disregard  "the  presumption  that  these  instruments 
are  what,  on  their  face,  they  purport  to  be,"  but  we  have  '''to 
convert  them  into  something  very  different,"  and  to  do 
violence  to  every  motive  and  rule  that  usually  actuate  and 
control  people  in  their  business  dealings  with  each  other.  It 
does  seem  inconceivable  that  the  defendant  would  have 
assumed  the  risk  and  taken  the  trouble  which  he  did  (paren- 
thetically, would  his  father  have  become  his  surety?)  except 
upon  the  theory  and  assumption  that  the  account  he  gives 
of  this  transaction  is  the  true  and  correct  one;  that  his 
answer,  so  emphatically  sustained  by  the  great  weight  of 
the  testimony,  gives  the  reasonable  and  common  sense  inter- 
pretation of  the  real  contract  between  these  parties.  In 
fact,  this  is  the  only  reasonable  explanation  of  the  action 
and  conduct  of  the  defendant,  while  that  of  the  plaintiff  is 
perfectly  consistent  with  and  can  be  explained  upon  the  same 
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Upon  the  conditions  set  out  in  the  bond  for  titles,  was  that 
if  the  plaintiff  complied  with  these  conditions,  he,  the 
defendant,  would  practically  be  out  nothing,  while  if,  on  the 
contrary,  plaintiff  did  not  perform  those  conditions  (and 
judging  from  his  failure  to  pay  the  small  amount  of  the 
mortgage  debt  during  the  long  time  it  had  run,  he,  said 
defendant,  really  did  not  expect  him  to  do  so),  these  two 
tracts,  united  with  the  "Stackhouse'*  place,  made  a  good 
property,  and  at  the  price,  would  prove  a  good  investment. 
The  considerations  moving  and  the  position  in  which  the 
plaintiff  finds  himself  at  this  time,  supports,  as  before  stated, 
and  can  be  explained  clearly,  upon  the  same  hypothesis, 
to  wit :  that  he  was  to  make  an  absolute  conveyance  of  the 
property  and  be  allowed  the  privilege  of  repurchasing  the 
same  at  any  time  within  five  years ;  in  the  meantime  retain- 
ing possession  upon  the  payment  of  a  reasonable  annual 
rent.  He  was  not  only  about  to  lose  the  title  Lnd  posses- 
sion of  his  tract  of  twenty  acres  because  of  his  inability  to 
pay  the  mortgage  debt  resting  on  it,  but  to  lose  the  oppor- 
tunity of  purchasing  his  kinsman's  tract  at  a  price  which, 
if  the  opinion  of  some  of  the  witnesses  is  to  be  taken  as  a 
criterion,  was  very  low,  and  according  to  all,  was  very 
reasonable.  By  giving  to  the  defendant,  Hamer.  an  abso- 
lute conveyance  of  both  tracts  upon  consideration  of  the 
payment  by  him  of  the  mortgage  debt  on  the  one.  and  the 
purchase  money  of  the  other  tract,  and  obtaining  from  him 
an  opportunity  and  option  of  repurchasing  both  within  a 
given  time  and  at  a  specified  price,  in  the  meantime  and  dur- 
ing the  period  the  option  continued  of  force,  to  pay  a 
reasonable  rent  for  use  and  occupation,  plaintiff  was  thereby 
enabled  not  only  to  retain  possession  of  both  tracts,  but  he 
had  the  right  and  privilege  to  obtain  the  title  by  complying 
with  and  performing  the  conditions  of  the  bond  for  title. 
Any  other  conclusion,  it  is  perfectly  clear  to  my  mind,  in 
view  of  the  written  instruments  in  this  case,  the  situation 
of  the  parties,  and  the  facts  attending  the  execution  of  those 
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instruments,  would  be  illogical,  unreasonable,  and  contrary 
to  the  usual  conduct  of  people. 

But,  it  is  argued,  the  discrepancy  in  the  value  of  these 
lands  and  the  price  paid  for  them,  is  a  strong  circumstance 
to  show  that  a  mortgage  must  have  been  intended  and  not 
an  absolute  sale.  There  is  nothing,  probably,  about  which 
people  more  honestly  differ  than  in  their  estimate  of  the 
value  of  property,  especially  at  a  period  long  distant  from 
the  time  at  which  the  valuation  is  fixed,  and  this  case  is  not 
an  exception  to  that  rule.  The  viewpoint  makes  the  great- 
est difference.  Property  looks  more  inviting  and  valuable 
when  viewed  at  times  when  everything  is  bright  and  pros- 
perous, than  it  does  in  days  of  adversity,  disaster  and  dis- 
tress. The  witnesses,  no  doubt  honestly,  disagree  as  to  the 
value  of  these  two  tracts  of  land  at  the  time  of  this  transac- 
tion, some  putting  it  as  high  as  $20.00  per  acre,  while  others 
testify  that  $1,000.00  was  a  full  price  for  it  at  that  time. 
Most  of  the  former  class  of  witnesses  candidly  admit  that 
they  were  not  then,  nor  are  they  now,  property  owners,  nor 
did  they  then,  or  now,  have  the  money  with  which  to  pur- 
chase the  lands  in  question.  On  the  other  hand,  most  of  the 
latter  class  of  witnesses  were,  and  are,  owners  and  dealers  in 
property.  All  testify,  however,  that  at  the  time  there  was 
practically  no  determinate  value  to  be  placed  on  any  prop- 
erty on  account  of  the  scarcity  of  money,  no  property  being 
sold.  This  scarcity  was  due  to  the  low  price  of  cotton,  and 
that  the  result  of  the  then  unprecedented  panic.  There  is 
one  concrete  fact,  however,  not  dependent  upon  mere  opin- 
ion, and  that  is  the  67-acre  tract  was  purchased  for  $770.00 
— a  little  over  $10.00  per  acre.  It  must  be  remembered,  too, 
that  it  was  a  part  of  this  transaction  that  the  vendor  was  to 
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property  and  the  price  which  defendant  paid  for  it.  It  is 
further  agreed  that  the  defendant,  instead  of  having  satisfac- 
tion entered  on  the  mortgage  on  the  20-acre  tract  when  he 
paid  the  debt,  had  the  mortgage  assigned  to  himself,  and  this 
is  construed  into  being  a  circumstance  to  show  that  the  deed 
in  question  was  intended  as  a  mortgage.  Besides  the  fact 
that  defendant's  purpose  in  doing  this,  as  testified  to  by  him, 
is  perfectly  reasonable  and  businesslike,  the  effect  of  the  act 
is  precisely  contrary  to  that  contended  for  by  the  plaintiff. 
Why  should  the  defendant  desire  to  keep  alive  the  old  mort- 
gage if  the  deed  was  executed  and  intended  as  a  mortgage? 
As  additional  security,  it  amounts  to  nothing,  while  upon  the 
assumption  that  the  deed  is  an  absolute  conveyance,  its 
function  is  to  protect  the  grantee  against  any  incumbrances 
subsequent  to  the  original  mortgage,  and  has  been  made  to 
serve  that  purpose,  as  in  Agnew  v.  Railroad,  24  S.  C.  18. 
That  is  its  sole  purpose  here,  as  declared  by  the  grantee. 
As  against  the  mortgagor,  the  debt  is  extinguished  by  the 
conveyance,  and  the  defendant  can  never  enforce  it  against 
him.  Its  only  purpose  and  sole  effect  is  to  protect  the 
grantee  against  liens  and  incumbrances  subsequent  to  its 
date.  It  is  apparent,  therefore,  that  taking  an  assignment 
of  the  original  mortgage  on  the  20-acre  tract,  instead  of 
showing  that  said  deed  was  intended  as  a  mortgage,  shows 
that  it  was  intended  to  be  exactly  what  it  purports,  on  its 
face,  to  be,  an  absolute  conveyance.  Vide  Bro7vn  v.  Bank, 
55  S.  C.  74,  32  S.  E.  720.  In  this  connection  and  as  a  corol- 
lary to  the  position  of  plaintiff's  counsel  in  regard  to  the  old 
mortgage,  it  is  not  out  of  place  to  invoke  a  test  that  has  been 
laid  down  by  the  Courts  in  determining  the  question  whether 
or  not  a  deed,  absolute  on  its  face,  was  intended  as  a  mort- 
gage, such  test  being  pressed  by  Mr.  Pomeroy  (3  Ed.  Jur., 
sec.  1195),  and  quoted  with  approval  by  Justice  McGowan 
in  Hodges  v.  Weeks,  31  S.  C.  291,  9  S.  E.  953,  as  follows: 
"A  general  criterion  has  been  established  by  an  overwhelm- 
ing consensus  of  authorities,  which  furnishes  a  sufficient  test 
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in  a  great  majority  of  cases.  The  practical  test  is,  whether 
there  is  a  liability,  independent  of  the  conveyance  and  con- 
tract of  conveyance,  which  the  grantee  can  enforce  against 
the  grantor.  If  a  loan  is  made  to  the  grantor  at  the  time  of 
the  conveyance,  and  the  continued  existence  of  his  indebted- 
ness is  evidenced  by  some  collateral  engagement  given  by 
the  grantor,  such  as  a  note  or  bond,  the  case  would  be 
simply,  and  the  transaction  clearly,  a  mortgage.  But  if  this 
antecedent  debt  is  wholly  satisfied  and  extinguished  by  the 
conveyance,  so  that  no  liability  remains  under  any  circum- 
stances against  the  grantor,  then  there  is  no  mortgage,  since 
there  is  no  debt  to  be  secured  thereby.  In  such  case  the 
surrender  up  by  the  grantee  of  the  written  evidence  of  the 
debt  would  be  a  very  material  crcumstance,"  etc.  Where  is 
there,  in  this  case,  any  evidence  of  **a  liability,  independent 
of  the  conveyance  and  contract  of  conveyance,  which  the 
grantee  (Hamer)  can  enforce  against  the  grantor"  (the 
plaintiff)  ?  The  assignment  of  the  original  mortgage?  As 
we  have  already  seen,  taking  an  assignment,  instead  of 
showing  that  the  deed  is  a  mortgage,  more  clearly  indicates 
that  it  is  what,  upon  its  face,  it  purports  to  be.  For,  as  said 
by  Associate  Justice  Jones  in  his  clear,  concise  and  logical 
opinion  in  Creswcll  v.  Smith,  61  S.  C.  579,  39  S.  E.  757 : 
**In  the  absence  of  positive  evidence,  it  is  unreasonable  to 
suppose  that  the  parties  having  already  a  mortgage  should 
merely  intend  to  substitute  another  for  the  samt  amount.'' 
Can  the  payment  of  the  purchase  money  of  the  Evander 
Hamilton  tract  be  so  held?  The  fact  that  the  payment  of 
the  whole  of  the  purchase  money  of  this  tract  of  land  by  the 
defendant,  Hamer,  was  followed  immediately  by  the  convey- 
ance to  him  of  the  land,  furnishes  indubitable  proof  that  he 
was  the  real  bona  fide  purchaser.  Were  it  otherwise,  and 
had  the  money  been  loaned  to  the  plaintiff,  would  it  not  have 
been  the  most  natural  and  reasonable  thing  that  the  defend- 
ant would  have  required  of  the  plaintiff  some  evidence  of 
his  indebtedness?     Yet  no  obligation  of  any  kind  was  taken 
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or  given.  The  plaintiff  did  not  even  subscribe  the  bond  for 
titles  in  evidence  of  his  liability  to  perform  the  obligation 
set  out  therein  on  his  part,  and  there  is  not  a  scintilla  of 
testimony  anywhere  showing  a  continuing  arid  subsisting 
debt  due  and  owing  by  the  plaintiff  to  said  defendant,  the 
payment  of  which  the  deed,  construed  as  a  mortgage, 
secured,  and  which  the  plaintiff  could  enforce  in  a  Court  of 
justice. 

I  candidly  confess  that  the  account  given  by  the  plaintiff, 
in  his  effort  to  impress  upon  this  transaction  the  character- 
istics of  a  mortgage,  when  unaided  by  suggestive  questions, 
is  too  meagre  and  unsatisfactory  to  remove  the  presumption 
attaching  to  the  papers  themselves,  and  his  almost  stereo- 
typed statement,  on  his  several  examinations,  are  far  from 
being  "clear,  unequivocal  and  convincing."  Such  seems 
too,  to  have  been  the  effect  upon  the  able  and  generally  cor- 
rect master  of  this  Court.  In  his  report  the  master  says : 
** Judging  from  the  testimony  of  each  (the  master  gives  each 
credit  for  honesty  and  truthfulness)  the  minds  of  the  parties 
never  met  as  to  the  real  contract  between  them,  but  each  is 
bound  by  the  deed  and  bond  for  title.  The  testimony  of 
each  sustains  his  view  of  the  transaction,  and  it  is  probable 
that  each  one  is  correct  as  he  understood  it."  How  the  mas- 
ter could,  under  the  authorities,  reach  the  conclusion  he 
announces,  after  making  the  admission  he  did,  is,  apparently, 
an  inconsistency  which  I  cannot  attempt  to  unravel.  I  have 
given,  too,  due  consideration  to  the  testimony  of  the  other 
witnesses,  all  of  which  can  be  easily  reconciled  and  is  per- 
fectly consistent  with  the  clear,  reasonable  and  consistent 
account  by  the  defendant,  Wm.  H.  Hamer,  of  this  transac- 
tion, and  with  the  conclusion  reached  by  the  Court.  In 
using  the  expression  '*all,"  I  mean  such  testimony  as  is  con- 


Digitized  by 


Google 


60  Hamilton  v,  Hamer. 


Exceptions.  [99  S.  C. 


more  reconcilable  with  the  conclusion  that  the  deed  executed 
by  him  is  what,  on  its  face,  it  purports  to  be,  and  that  he  was 
a  tenant  in  possession  with  the  option  of  repurchasing,  than 
can  some  of  his  acts,  and  declaration  be  reconciled  with  the 
theory  that  he  was  a  mortgagor  owing  a  debt  to  the  defend- 
ant, Wm.  M.  Hamer. 

As  the  plaintiff  also  filed  exceptions  to  the  master's  report, 
it  may  be  proper  to  refer  especially  to  them,  although  the 
conclusion  reached  has  already  practically  disposed  of  them. 
These  exceptions  allege  error  on  the  part  of  the  master  in 
disregarding  and  dismissing  the  claim  set  up  in  the  com- 
plaint on  account  of  alleged  usurious  interest  paid  by  the 
plaintiff  and  accepted  by  said  defendant,  Wm.  M.  Hamer. 
In  his  report,  the  master  on  this  subject  says :  "In  the  com- 
plaint there  is  an  allegation  of  usury,  but  in  their  arguments 
counse\  did  not  insist  upon  this  claim,  and  no  testimony 
was  adduced  on  this  point."  Without  attempting  to  recon- 
cile this  difference  of  opinion  between  the  master  and  the 
counsel,  the  conclusion  the  Court  has  reached  practically 
disposes  of  this  claim.  Besides,  this  transaction  took  place 
in  1894,  and  our  Civil  Code  provided  (1  vol.,  sec.  1664) 
that  **the  provisions  of  this  and  the  last  two  preceding  sec- 
tions shall  not  apply  to  contract  made  prior  to  the  2d  day  of 
March,  1898."  The  two  preceding  sections  comprehending 
the  statute  law  of  this  State  regulating  the  rate  of  interest 
and  the  penalty  for  a  violation  thereof. 

It  is,  therefore,  ordered  and  adjudged  that  the  report  of 
the  master  be,  and  is  hereby,  overruled  and  reversed,  and 
that  the  complaint  in  this  action  be  dismissed. 

Exceptions  to  the  decree  of  the  Circuit  Judge: 
I.  Because   the   Circuit  Judge  erred   in   permitting  the 
defendant,  W.  M.  Hamer,  over  plaintiff's  objection,  to  file 
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master,  nearly  two  years  after  the  master's  report  was  filed 
and  more  than  a  month  after  the  final  argument  of  the  cause 
before  his  Honor;  the  plaintiff's  first  knowledge  of  the 
allowance  of  said  amended  answer  being  derived  from  the 
decree  of  the  Circuit  Judge,  wherein  the  allegations  of  new 
matter  contained  in  said  amended  answer  are  recited  at 
length  and  relied  upon. 

n.  Because  his  Honor  erred  in  holding  "that  the  complaint 
alleges,  and  plaintiff  admits,  that  the  instrument  of  writing 
designated  'bond  for  titles*  executed  by  the  defendant,  W. 
M.  Hamer,  at  the  time  of  the  transaction,  contains  and 
imports  the  contract  entered  into  and  to  be  performed  by 
him;"  it  being  respectfully  submitted  that  this  conclusion 
is  entirely  unsupported  by  the  complaint  or  the  testimony. 

HI.  Because  his  Honor  erred  in  holding,  contrary  to  the 
overwhelming  weight  of  the  testimony,  that  the  plaintiff  was 
being  pressed  for  the  payment  of  his  mortgage  to  J.  W. 
Dillon  &  Son  at  the  time  of  the  transaction,  constituting 
the  subject  of  this  action. 

IV.  Because  his  Honor  erred  in  holding  that  if  the  trans- 
action in  question  was  a  loan,  as  the  plaintiff  contends,  then 
the  defendant,  W.  M.  Hamer,  derived  no  profit  from  it,  and, 
therefore,  had  no  inducement  to  make  it,  because  he  bor- 
rowed the  money  therefor;  it  being  respectfully  submitted 
that  it  appears  by  the  undisputed  testimony  of  the  defend- 
ant that  he  borrowed  the  money  at  eight  per  cent.  (8%) 
interest  and  lent  it  to  the  plaintiff  at  ten  per  cent.  (10%), 
thereby  making  a  substantial  profit. 

V.  Because  his  Honor  erred  in  holding  that  <^he  plaintiff 
was  required  to  prove  by  clear,  unequivocal  and  convincing 
evidence,  that  the  transaction  in  question  was  ;»  mortgage 
and  not  a  conditional  sale;  it  being  respectfully  submitted 
that  where,  as  in  this  case,  a  separate  written  defeasance  is 
executed  by  the  grantee,  contemporaneously  with  the  execu- 
tion of  the  deed,  the  transaction  should,  in  doubtful  cases, 
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be  construed  to  be  a  mortgage,  as  Courts  of  equity  look  with 
disfavor  upon  conditional  sales. 

VI.  Because  his  Honor  erred  in  overruling  the  master's 
finding  that  the  plaintiff  executed  his  deed  to  the  defendant, 
W.  M.  Hamer,  as  security  for  a  loan,  and  that  the  same  was, 
therefore,  a  mortgage,  and  in  dismissing  the  plaintiff's  com- 
plaint, it  being  respectfully  submitted  that  such  finding  of 
the  master  is  strongly  supported  by  the  greater  weight  of 
the  evidence. 

Vn.  Because  his  Honor  erred  in  holding  that  the  contract 
between  the  plaintiff  and  the  defendant,  W.  M.  Hamer,  was 
not  usurious,  it  being  respectfully  submitted  that  said  con- 
tract being  a  mortgage  it  necessarily  follows  that  the  rate  of 
interest  proved  by  the  undisputed  testimony  is  usurious. 

Vni.  Because  his  Honor  erred  in  holding  that  patrol  evi- 
dence is  not  admissible  to  prove  that  the  transaction  between 
the  plaintiff  and  the  defendant,  W.  M.  Hamer,  constituted  a 
mortgage  and  not  a  conditional  sale. 

Messrs.  Geo.  E.  Dargan  and  James  R.  Coggeshall,  for 
appellants,  submit :  Deed  intended  as  security  a  mortgage: 
31  S.  C.  400.  Purchaser  of  mortgage  by  owner  of  land:  24 
S.  C.  18;  28  S.  C.  452;  68  S.  C.  102;  74  S.  C.  42.  Parol 
testimony  to  shozv  absolute  conveyance  intended  as  mort- 
gage: 3  Rich.  Eq.  153.  Written  evidence  for  same  purpose: 
118  U.  S.  73.  Parol  evidence  inadmissible  to  show  condi- 
tional sale  with  right  to  repurchase:  20  A.  &  E.  Enc.  of  L. 
(2d  ed.)  937,  951:  27  Cyc.  1025-1027,  but  admissible  to 
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1195;  27  Cyc.  1009  and  1010;  1  Jones  Mtges.,  sees.  266, 
274,  275,  328,  329,  325. 

Messrs,  Gibson  &  Muller,  for  respondents,  submit :  Bond 
for  titles  mere  option  to  purchase:  20  Enc.  L.  (2d  ed.)  942. 
Bond  evidencing  contract  parol  testimony  inadmissible  to 
vary  it:  Greenleaf  Ev.,  sec.  277;  43  S.  C.  501 ;  57  S.  C.  69; 
52  S.  C.  54;  66  S.  E.  85;  129  U.  S.  58;  32  L.  Ed.  619;  31 
S.  C.  276.  Court  to  construe  written  contract:  3  S.  C.  253 ; 
17  a  C.  480;  45  S.  C.  566.  Burden  to  show  absolute  deed 
to  be  defeasible  on  plaintiff:  4  Kent  143;  2  Pom.  Eq.  Juris., 
sec.  1196;  3  Rich.  Eq.  153;  31  S.  C.  276;  50  S.  C.  171;  52 
S.  C.  54;  54  S.  C.  184;  55  S.  C.  70;  61  S.  C.  575;  64  S.  C. 
1 77 ;  66  S.  C.  85 ;  129  U.  S.  58 ;  149  U.  S.  18.  Existence  of 
debt  necessary  to  mortgage:  3  Pom.  Eq.  Juris.,  sees.  1195, 
1196;  149  U.  S.  18;  37  L.  Ed.  631;  20  Ency.  Law  (2  ed.) 
941;  1  Hilliard  Mtges.,  p.  96,  sec.  2,  pp.  97-99;  31  S.  C. 
281 ;  50  S.  C.  171 ;  55  S.  C.  70;  61  S.  C.  579.  Payment  of 
taxes  on  land  by  grantee  rebuts  presumption  of  mortgage: 
50  S.  C.  172,  173,  177;  50  S.  C.  293.  So  improvements  by 
grantee:  50  S.  C.  39.  Burden  on  appellant  to  show  error  in 
findings  of  fact:  83  S.  C.  190;  92  S.  C.  1 13. 

Messrs.  Haynsworth  &  Haynszvorth,  also  for  respondent, 
submit:  Burden  on  plaintiff  to  show  absolute  deed  was 
intended  as  a  mortgage:  24  S.  C.  Eq.  (3  Rich.  Eq.)  153;  92 
S.  C.  501 ;  78  S.  C.  178;  37  S.  C.  489;  50  S.  C.  169;  41  S. 
C.  163;  82  S.  C.  555.  Burden  on  appellant:  37  S.  C.  510. 
Grantee  taking  assignment  of  prior  mortgage  to  protect  title: 
55  S.  C.  74.  Absolute  conveyance  with  bond  to  reconvev: 
90  S.  C.  490;  1  L.  R.  A.  240;  129  U.  S.  58;  149  U.  S.  17. 
Amendment  of  answer:  Code  Civil  Proc.  224;  37  S.  C.  122; 
72  S.  C.  567;  79  S.  C.  270;  85  S.  C.  450;  92  S.  C.  40. 

September  24,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Watts. 
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This  is  an  action  for  an  accounting  between  the  plaintiff 
and  the  defendant,  W.  M.  Hamer,  for  iponeys  alleged  to 
have  been  paid  by  the  plaintiff  to  the  latter  at  an  usurious 
rate  of  interest  on  an  alleged  mortgage  debt;  to  have  a  deed, 
absolute  on  its  face,  in  conjunction  with  a  contemporaneous 
written  agreement,  declared  a  mortgage ;  and  to  compel  said 
defendant,  W.  M.  Hamer,  to  convey  the  premises  mentioned 
and  described  in  said  deed,  to  the  plaintiff  upon  being  paid 
the  correct  amount,  if  any,  after  being  charged  with  the  pen- 
alty of  all  usurious  interest,  due  to  the  plaintiff  by^  the 
defendant.  The  cause  was  referred  to  J.  D.  McLucas,  Esq., 
master,  to  hear  and  determine  all  issues  of  law  and  fact,  and 
report  to  the  Court,  who  made  his  report,  wherein  he  held 
that  upon  payment  of  the  amount  found  by  him  to  be  due 
by  the  plaintiff  to  the  defendant,  that  the  defendant  be 
required  to  convey  to  the  plaintiff  the  lands  described  in  the 
complaint.  Exceptions  were  duly  filed  to  the  report  of  the 
master,  and  the  cause  heard  by  his  Honor,  Judge  Shipp, 
who,  on  August  28,  1909,  filed  his  decree,  wherein  he  over- 
ruled and  reversed  the  findings  and  recommendations  of  the 
master  and  dismissed  the  complaint;  from  this  decree  the 
plaintiff  appeals.  The  report  of  the  master  and  the  decree 
of  Judge  Shipp  should  be  included  in  the  report  of  the  case. 
The  plaintiff's  exceptions,  except  the  first,  complain  of  error 
on  the  part  of  his  findings  of  facts  and  admitting  incom- 
petent evidence. 

The  first  exception  alleges  error  in  permitting  the  answer 

to  be  amended.     The  first  exception  is  overruled  as  the 

Judge  had  ample  authority  under  section  224,  Civil  Proc. : 

Fishhurne  v.  Minott,  72  S.  C.  567,  52  S.  E.  648; 

1     Kennedy  v.  Hill,  79  S.  C.  270,  60  S.  E.  689;  BeU 
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cuted  there  was  a  bond  to  reconvey,  which  is  set  out  by  his 
Honor,  Judge  Shipp,  in  his  decree.  The  papers  executed  at 
that  time  show  that  the  deed  from  Hamilton  to  Hamer, 
though  absolute  on  its  face,  yet  was  accompanied  by  the  bond 
executed  at  the  same  time,  shows  that  the  deed  secured  a 
debt,  and  was  not  an  absolute  sale,  but  that  Hamilton  had  the 
right  upon  payment  of  the  full  amount  due  by  him  to  Hamer 
to  have  Hamer  reconvey  the  land  to  him ;  and  the  deed  and 
bond  executed  at  that  time  between  the  parties  and  the  con- 
duct and  acts  of  the  parties  to  the  transaction  show  that  each 
acted  and  construed  it  not  to  be  an  absolute  sale,  but 

3     a  conditional  sale,  and  upon  payment  of  amount  due 
by  Hamilton  to  Hamer,  Hamer  was  to  reconvey  the 
land  to  Hamilton.     We  do  not  find  any  usury  in  the  trans- 
action between   the   parties.     The  deed   and   bond 

2  themselves  show  this  to  be  the  real  agreement 
between  the  parties.  While  we  have  a  deed  absolute 
on  its  face  we  have  a  bond  in  writing  executed  at  the  same 
time  to  reconvey  upon  payment  of  the  amount  due.  This 
contract  to  reconvey  was  made  at  the  same  time  the  deed  of 
conveyance  was  executed.  The  bond  gives  the  plaintiff  the 
right  to  have  the  land  reconveyed  to  him  by  Hamer  upon 
payment  of  amount  due  by  him  to  Hamer,  and  he  is  entitled 
to  a  decree  of  specific  performance  for  this  purpose.  This 
was  the  real  intention  of  the  parties  as  shown  by  the  writ- 
ings and  sustained  by  the  evidence  in  the  case.  The  plaintiff 
is  entitled  upon  the  payment  by  him  to  the  defendant, 
Hamer,  of  the  full  amount  agreed  by  him  to  be  paid  to 
Hamer  to  have  the  land  reconveyed  to  him.  Dinkins  v. 
Simons,  97  S.  C.  261,  81  S.  E.  638,  and  authorities  therein 
cited. 

The  exceptions  are  sustained  and  judgment  reversed. 

Messrs.  Justices  Hydrick  and  Fraser  concur  in  the 
result. 
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8940 

EX  PARTE  JACKSON 

IN  RE  PRICE  V.  HAYES  ET  AL. 

(82  S.  E.  990.) 

Abatement  and  Revival  or  Actions.     Practice.     Rule  to  Show  Cause. 

1.  The  rule  that  the  return  in  a  mandamus  proceeding,  if  not  traversed, 
must  be  accepted  as  true,  does  not  apply  to  the  return  to  a  rule  to 
show  cause  why  an  action  should  not  be  revived  after  the  death  of 
a  party. 

2.  A  traverse  is  not  necessary  to  a  return  to  an  order  to  show  cause, 
why  leave  to  revive  or  continue  an  action  should  not  be  granted  the 
successor  in  interest  of  the  deceased  plaintiff,  in  order  to  question  the 
facts  therein  alleged. 

8.  On  motion  by  the  successor  in  interest  to  rights  of  a  deceased  plain- 
tiff, under  Code  Civil  Proc.,  sec.  170,  for  leave  to  continue  or  revive 
the  action,  the  Court  will  confine  its  consideration  to  the  competency 
of  the  movant  to  revive  or  continue  the  action,  and  the  sufficiency 
of  his  application  without  considering  defenses  or  objections  to  the 
action  on  its  merits. 

4.  Where  an  order  reviving  an  action  in  the  name  of  the  assignee  of 
the  deceased  plaintiff  did  not  attempt  to  decide  any  of  the  material 
and  substantial  issues,  but  reserved  those  issues  to  be  tried  and 
determined  later,  and  gave  defendants  the  right  to  demur  or  answer 
or  to  move  to  have  any  of  the  allegations  of  the  complaint  made  more 
definite  or  certain  or  to  strike  out  any  part  thereof,  the  granting  of 
the  order  did  not  deprive  defendants  of  any  substantial  right. 

Before  Frank  B.  Gary,  J.,  Dillon,  December,  1913. 
Affirmed. 

Motion  by  E.  Thomas  Jackson,  as  grantee  and  assignee  of 
alleged  property  rights  formerly  belonging  to  the  plaintiff 
in  the  action  pending  in  the  Court  of  Common  Pleas  for 
Marion  county,  between  Sarah  Ann  Price,  plaintiff,  and 
W.  D.  B.  Hays,  W.  Thad  Bethea  and  J.  B.  Gibson,  as  execu- 
tors and  trustees  under  the  last  will  and  testament  of  Hugh 
P.  Price,  deceased,  and  Wilbur  Monroe  Risin,  Mary  S. 
Risin,  Willie  E.  Risin  and  Magnolia  Risin,  defendants,  for 
leave  to  revive  and  continue  the  action,  as  successor  in  inter- 
est to  the  plaintiff,  and  for  leave  to  file  and  serve  an  amended 
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the  motion  should  not  be  granted,  the  Circuit  Court  made 
the  following  order : 

This  is  a  petition  to  revive  an  action  instituted  by  Sarah 
Ann  Price  against  a  number  of  defendants,  which  action 
abated  by  reason  of  the  death  of  the  plaintiff.  The  applica- 
tion is  made  by  E.  Thomas  Jackson,  who  alleges  that  he  is 
the  assignee  of  Sarah  Ann  Price  and  is  entitled  to  have  the 
action  revived  and  continued  in  his  name.  The  application 
is  resisted  principally  on  the  ground  that  the  action  was  per- 
sonal to  the  plaintiff,  and  is  not  such  action  as  could  be 
revived  or  continued  in  the  name  of  the  personal  representa- 
tive of  the  plaintiff.  The  attorneys  who  resist  the  motion 
make  the  following  statement  concerning  the  original  com- 
plaint: "The  complaint  in  this  action  states  two  causes  of 
action.  The  first  cause  of  action  really  contains  two  causes 
of  action,  to  wit : 

(a)  A  resulting  trust  in  reference  to  certain  lands;  (b) 
The  money  demanded  for  the  conversion  of  the  proceeds  of 
two  sales  of  land  made  by  the  testator. 

1.  Two  thousand  four  hundred  and  sixty  dollars  to  A.  L. 
David,  November  24,  1893. 

2.  Five  hundred  and  nineteen  dollars  to  O.  C.  Hayes, 
November  20,  1895. 

The  second  cause  of  action  seeks  to  set  aside  the  will  of 
the  testator,  in  that  it  is  alleged  that  he  devised  a  greater  part 
than  one-fourth  of  his  property  to  one  W.  M.  Risin  in 
contravention  of  section  2487  of  the  Civil  Code." 

Possibly  the  second  cause  of  action  does  not  survive,  but 
it  is  not  necessary  at  this  time  to  dispose  of  this  question, 
and  I  do  not  undertake  to  do  so. 

It  is  clear,  however,  that  the  alleged  first  cause  of  action 
does  survive,  and  this  is  sufficient  to  continue  the  case  in  the 
name  of  the  personal  representative  or  assignee  of  the 
deceased  plaintiff,  with  this  reservation,  however,  that  the 
defendants  or  any  of  them  have  the  right  to  move  to  strike 
out  any  allegations  in  the  complaint  that  they  think  should 
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be  stricken  out  for  any  reason;  or  to  demur  to  any  allega- 
tons  of  the  complaint  as  not  constituting  a  cause  of  action. 
In  other  words,  all  of  the  rights  of  the  defendants  under  the 
Code,  with  reference  to  settling  the  issues  to  be  tried,  are 
reversed. 

It  may  be  that  the  matter  set  up  in  the  return  is  sufficient 
to  defeat  the  whole  cause  of  action,  but  this  matter  goes  to 
the  merits  of  the  case  rather  than  the  question  of  \yhether 
or  not  there  should  be  a  revival  and  continuation. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the 
action  entitled  Sarah  Ann  Price,  plaintiff,  against  William 
D.  B.  Hayes  et  a/.,  defendants,  which  heretofore  abated  by 
reason  of  the  death  of  the  said  plaintiff,  be,  and  the  same  is, 
revived  and  continued  in  the  name  of  E.  Thomas  Jackson, 
as  plaintiff,  with  the  right  reserved  to  the  defendants  or  any 
of  them  to  answer  or  demur  or  make  any  motion  in  refer- 
ence to  the  allegations  of  the  complaint  that  may  appear  to 
them  advisable,  and  with  the  right  to  the  plaintiff  to  move  to 
amend  the  complaint  as  he  may  be  advised. 

From  this  order  the  defendants  appealed  on  the  following 
exceptions : 

I.  Because,  it  is  respectfully  submitted,  his  Honor  erred 
in  reviving  the  first  cause  of  action  herein  when  it  appeared 
from  the  return  which  was  not  traversed  and  could  not  be 
disputed  that  after  the  death  of  Hugh  P.  Price,  his  widow, 
Sarah  Ann  Price,  elected  to  accept  and  not  to  reject  his  will, 
it  being  submitted  that  she  had  the  right  of  election  either  to 
accept  or  reject,  and  havine  accepted,  her  election  to  accept 
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allowing  facts  which  would  not  constitute  a  cause  of  action 
to  be  revived.  It  is  respectfully  submitted  that  his  Honor 
did  a  vain  thing  to  order  an  issue  to  trial  when  there  was 
established  before  him  a  complete  defense  to  each  issue. 

III.  Because  his  Honor  erred,  it  is  respectfully  submitted, 
in  reviving  the  first  cause  of  action  set  up  in  the  complaint, 
when  it  appeared  from  the  return  which  was  not  traversed, 
and  could  not  be  disputed,  that  Sarah  Ann  Price  acquiesced 
in  the  terms  of  the  will  which  she  was  undertaking  to  set 
aside  by  accepting  the  benefits  devised  and  bequeathed  to  her 
at  the  hands  of  the  trustees  therein,  whereas,  he  should  have 
held  that  such  conduct  upon  her  part  estopped  her  from  dis- 
puting the  will  of  Hugh  P.  Price  in  any  of  its  terms. 

IV.  Because  his  Honor  erred,  it  is  respectfully  submitted, 
in  reviving  the  second  cause  of  action,  when  it  appeared  not 
only  from  the  return,  but  from  the  petitioner's  moving 
papers,  that  Sarah  Ann  Price  died  anterior  to  any  decree  of 
Court  declaring  said  will  void  to  any  extent  upon  the  ground 
that  the  beneficiary  thereunder  was  an  illegitimate  child,  it 
being  submitted  that  such  cause  of  action  is  personal  to  the 
wife  and  legitimate  children  of  the  testator,  and  is  non- 
assignable, and  no  action  based  thereon  can  be  revived  in 
favor  of  the  party  who  could  not  have  maintained  such 
action  in  the  first  instance. 

V.  His  Honor  erred,  it  is  respectfully  submitted,  in  reviv- 
ing both  causes  of  action,  when  the  return  set  up  matters 
which  if  admitted  constituted  a  complete  ground  for  refus- 
ing to  revive,  and  the  return  not  having  been  traversed, 
ahhough  opportunity  therefor  was  given,  the  Court  was  in 
error  in  not  regarding  them  as  admitted,  and  in  refusing  to 
dismiss  said  suit. 

Messrs,  Gibson  &  Muller  and  M.  C.  IVoods,  for  appel- 
lants, submit :  That  plaintiff  zvas  estopped  by  her  election  to 
take  under  will  attacked,  and  could  not  maintain  the  action: 
3  Rich.  Eq.  281,  300.     The  second  cause  of  action  zvas  ex 
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delicto,  and  did  not  survive:  20  S.  C.  477;  1  Cyc.  49,  69. 
The  right  of  action  was  personal  to  plaintiff:  1  Rich.  Eq. 
465;56S.  C.  191. 

Mr.  James  R.  Coggeshall,  for  respondent,  submits: 
Defetises  to  action  on  its  merits  not  to  he  considered  on  this 
motion:  1  Cyc.  112;  42  S.  C.  389.  Right  of  property  vested 
in  zi'idow  on  her  election,  and  was  assignable:  1  Rich.  Eq. 
465;  1  Hill  Ch.  142;  3  Rich.  164;  93  S.  C.  277;  16  S.  C. 
158,  170,  171 ;  103  Pa.  St.  Rep.  89. 

September  24,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Watts. 

Hugh  P.  Price  died  in  1904,  leaving  of  force  his  last  v^ill 
and  testament,  which  was  duly  admitted  to  probate  in  com- 
mon form  in  the  probate  Court  for  Marion  county,  of  whicti 
Dillon  county  was  then  a  part.  In  1908  his  widow,  Sarah 
Ann  Price,  instituted  an  action  to  set  aside  the  will  upon  the 
grounds  set  forth  in  the  complaint,  and  after  institution  of 
this  action  Sarah  Ann  Price  died  in  1909.  Upon  these 
facts  being  brought  to  the  attention  of  the  Court  a  rule  to 
show  cause  was  issued  by  his  Honor,  Judge  DeVore,  to 
show  cause  why  the  action  should  not  be  revived  in  favor  of 
E.  Thomas  Jackson.  The  defendants  made  return  to  the 
rule,  and  the  cause  was  heard  by  his  Honor,  Frank  B.  Gary, 
at  the  November  term  of  the  Court,  1913;  and  he  granted 
an  order  reviving  the  action  in  the  name  of  E.  Thomas  Jack- 
son. This  order  should  be  set  out  and  embodied  in  the 
report  of  the  (;ase.     From  this  order  the  defendants  appeal. 

Exceptions  1,  2  and  3  raise  the  same  question  that  his 
Honor  was  in  error  in  reviving  the  first  cause  of  action 
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exceptions  must  be  overruled  as  the  return,  even  though 
not  traversed  in  a  proceeding  of  this  character,  cannot  be 
accepted  as  being  true.  This  is  not  a  proceeding  in  man- 
damus where  that  rule  prevails.  The  question  before  his 
Honor  was  the  competency  of  the  parties  to  revive  and  the 
sufficiency  of  the  application.  The  force  and  effect  of 
Judge  Gary's  order  was  to  revive  both  causes  of  action,  and 
he  did  not  attempt  to  decide  any  of  the  material  and  substan- 
tial issues  of  fact  that  arose  under  the  pleadings  in  the  case, 
and  what  would  be  decisive  of  these  isues,  but  was  careful 
to  reserve  to  the  parties  all  of  these  issues  to  be  tried  and 
determined  later  upon  the  facts  proven,  under  the  issues 
made,  and  to  be  made  by  the  pleadings,  and  the  defendants 
were  given  the  right  to  fully  demur  or  answer  any  of  the 
allegations  made,  or  to  move  to  have  any  of  the  allegations 
of  the  complaint  made  more  definite  or  certain  or  to  strike 
out  any  part  thereof.  By  his  order  he  simply  revived  the 
action  and  left  it  for  future  determination  for  the  Court  to 
try  the  actions  upon  the  issues  made  and  to  be  made.  The 
granting  of  the  order  by  his  Honor  does  not  deprive  the 
appellants  of  any  substantial  right.  They  are  allowed  by 
the  order  to  interpose  any  defense  they  may  have  to  the 
alleged  cause  of  action,  and  to  try  the  cause  on  its  merits, 
and  to  make  such  defense  as  they  have  and  see  fit  and 
proper.  All  of  the  exceptions  are  overruled. 
Judgment  affirmed. 


8941 

SOUTHERN  COTTON  OIL  CO.  v.  BATESBURG  COTON  OIL  CO. 

(82  S.  E.  985.) 

New  Teiai«     Verdict  Responsive  to  Charge. 
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parties  had  contracted  to  act,  or  that  there  was  fraud,  and  there  was 
evidence  that  the  samples  of  the  cotton  oil  examined  were  taken  as 
required  by  the  rules,  and  it  appeared  that  there  was  no  violation 
of  the  rules  on  the  part  of  the  arbitrators,  a  verdict  for  plaintiff  is 
not  in  violation  of  the  instructions,  though  samples  of  the  oil  offered 
by  defendant  were  not  considered. 

Before  Spain,  J.,  Lexington,  February,  1914.    Affirmed. 

Action  by  Southern  Cotton  Oil  Company  against  Bates- 
burg Cotton  Oil  Company.  From  judgment  for  plaintiff, 
defendant  appeals. 

Messrs.  C  M.  Efird  and  Geo,  Bell  Timmertuan,  for  appel- 
lant. 

Messrs.  J.  Brooks  Wingard  and  W.  H.  Townsend,  for 
respondent. 

September  24,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Watts. 

This  is  an  appeal  from  a  judgment  against  defendant  in 
action  upon  an  award  by  the  committee  on  cotton  seed  prod- 
ucts of  the  New  York  Exchange.  The  case  was  tried  before 
his  Honor,  Judge  Spain,  and  a  jury,  at  the  February  term 
of  Court,  1914,  for  Lexington  county,  and  resulted  in  a 
verdict  in  favor  of  the  plaintiff  for  $980.80.  A  motion  for 
new  trial  after  verdict  was  made  by  the  defendant,  and 
refused.  After  entry  of  judgment,  defendant  appeals  by 
the  following  exception : 
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dence  being  that  the  chemist  in  New  York  invited  the  Bates- 
burg  Cotton  Oil  Company  to  send  on  their  samples,  which 
they  did,  and  the  chemist  declined  to  consider  them,  and 
under  the  construction  placed  by  the  Judge  on  section  1  of 
rule  40  of  the  New  York  Produce  Exchange,  it  was  the 
duty  of  the  chemist,  or  exchange,  to  consider,  in  making 
their  award,  the  samples  taken  from  the  car  by  the  seller  at 
the  time  it  was  loaded." 

It  will  be  observed  that  the  motion  for  a  new  trial  was 
made  upon  the  ground  that  the  jury  disregarded  the  instruc- 
tions of  the  Court,  and  this  motion  was  refused,  and  the 
exception  alleges  error.  It  is  the  duty  of  the  jury  to  take 
the  law  from  the  Court,  and  when  they  disregarded  the 
instructions  of  the  Court,  the  verdict  should  not  be  allowed 
to  stand.  Pee  Dee  Naval  Store  Co,  v.  Hamer,  92  S.  C. 
423,  75  S.  E.  095. 

We  find  in  examining  the  charge  of  his  Honor  that  he 
fully  explained  to  them  what  the  rules  40  and  41,  introduced 
in  evidence,  required ;  and  he  submitted  to  the  jury  the  ques- 
tion whether  or  not  the  samples  submitted  by  the  defend- 
ants were  drawn  according  to  the  rules,  or  whether  or  not, 
under  the  facts  and  evidence  adduced  in  the  case,  the 
requirement  of  the  rules  had  been  waived.  He  was  not 
asked  to  grant  a  nonsuit  or  direct  a  verdict  for  the  defend- 
ant on  the  ground  that  there  was  no  evidence  whereby  plain- 
tiff could  recover  a  verdict,  but  that  the  evidence  on  these 
points  would  preclude  a  recovery  by  plaintiff. 

There  was  no  motion  for  nonsuit  or  direction  of  a  verdict 
on  the  ground  that  there  was  not  sufficient  evidence  on  the 
part  of  plaintiff  to  recover.  The  Court  instructed  the  jury 
that  the  defendant  could  avoid  the  award  by  showing  that 
a  gross  or  palpable  mistake  of  law  or  fact  appearing  on  the 
face  of  the  award,  or  that  the  award  was  not  made  accord- 
ing to  the  rules  of  the  exchange  under  which  the  parties  had 
contracted  to  act.  There  was  plenty  of  evidence  that  the 
samples  taken  were  either  drawn  as  the  rules  required  or 
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that  the  provisions  of  the  rules  in  relation  thereto  had  been 
waived;  and  his  Honor  submitted  to  the  jury  if  there  was 
any  fraud  on  the  part  of  the  arbitrators  the  plaintiff  could 
not  recover,  but  if  there  was  no  fraud  and  that  the  award 
was  fair,  honest,  and  defendant  not  overreached,  then 
plaintiff  could  recover  The  evidence  does  not  show  a  vio- 
lation on  the  part  of  the  arbitrators  of  the  rules  as  would 
prevent  an  enforcement  of  the  award.  The  jury  did  not 
disregard  the  instructions  of  the  Court,  but  their  verdict  is 
responsive  to  the  charge  of  the  Judge  and  sustained  by  the 
evidence.  The  exception  is  overruled. 
Judgment  affinned. 


8942 

STATE  V.  BLACKWELDER. 

(82  S.  E.  995.) 

Crimikal  Law.     Banks  axd  Banking. 

1.  On  indictment  of  a  bank  officer,  under  Crim.  Code,  sec.  296,  for 
making  an  excessive  loan  of  the  bank's  funds  to  another  corporation 
in  which  he  was  an  officer,  in  violation  of  Civil  Code,  sees.  2661  and 
2662,  where  the  evidence  shows  that  the  bank  was  regularly  incor- 
porated and  charter  duly  issued  (Civil  Code,  sees.  2888,  2889)  and 
directors  and  other  officers  elected,  it  will  be  presumed  that  every 
prerequisite  to  its  incorporation  was  done,  and  that  it  was  a  cor- 
porate bank  of  the  State. 

2.  The  State  in  making  a  criminal  case  need  not  anticipate  or  refute 
special  defenses  which  defendant  might  interpose. 

Before  Wilson,  J.,  Lexington,  September,   1913.     Af- 
firmed. 
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to  another  corporation,  of  which  he  was  also  an  officer,  in 
violation  of  Crim.  Code,  sec.  296,  and  Civil  Code,  sees.  2661 
and  2662,  appeals. 

Messrs.  R.  H.  Welch  and  C.  M.  Efird,  for  appellant,  cite: 
Crim.  Code  296;  Civil  Code,  sees.  2654,  2851,  2853,  and 
submit :  Appellant  in  criminal  case  is  entitled  to  any  error 
appearing  on  the  record:  U  S.  C.  89;  27  S.  C.  609;  34  S.  C. 
121;21S.C.  595. 

Mr.  Solicitor  Timmerman  and  Messrs,  J.  B.  Wingard  and 
Hunt,  Hunt  &  Hunter,  for  the  State,  respondent. 

September  24,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Tustick 
Watts. 

The  defendant  was  indicted  for  violating  the  bank  laws 
of  the  State,  and  was  tried  before  his  Honor,  Judge  Wilson, 
and  a  jury,  at  the  September  term  of  the  Court,  1913,  for 
Lexington  county.  The  indictment  charged  that  the 
defendant  was  the  president  and  a  director  of  the  Bank  of 
Chapin,  a  corporation  under  the  laws  of  this  State,  and  was 
also  an  officer  of  the  Ashley  Manufacturing  Company, 
another  corporation  of  the  State,  and  that  as  president  of 
tht  bank  he  unlawfully  loaned  the  Ashley  Manufacturing 
Company  certain  sums  of  money  amounting  to  more  than 
one-tenth  of  the  capital  stock  of  the  bank.  The  charter  of 
the  bank  was  put  in  evidence,  and  shows  that  the  wTitten 
declaration  was  filed  on  March  1 1,  1907,  and  that  the  char- 
ter was  issued  by  the  Secretary  of  State  on  March  28,  1907, 
the  charter  was  regular  in  all  respects,  and  was  in  the  usual 
form  to  business  corporations  organized  under  the  laws  of 
the  State. 


Digitized  by 


Google 


76  State  v.  Blackwelder. 


Opinion  of  the  Court.  [99  S.  C. 


25,  1907,  the  defendant  was  elected  by  the  board  of  direc- 
tors president  of  the  bank,  and  on  March  25,  1908,  at  the 
annual  meeting  of  the  stockholders  of  the  bank,  a  board  of 
directors  was  elected,  one  of  whom  was  the  defendant,  and 
on  same  day,  at  a  meeting  of  directors  of  said  bank,  the 
defendant  was  re-elected  president,  and  was  the  president 
until  October  28,  1908,  when  he  resigned  by  letter,  and  his 
resignation  accepted  The  defendant  introduced  no  evi- 
dence. The  evidence  in  the  case  showed  beyond  doubt  that 
the  money  loaned  the  Ashley  Manufacturing  Company  was 
more  than  one-tenth  of  the  capital  stock  of  the  Bank  of 
Chapin,  and  that  the  defendant  was  also  an  officer  of  the 
Ashley  Manufacturing  Company. 

The  defendant  was  convicted ;  no  motion  was  made  for  a 
new  trial;  after  sentence  defendant  appeals  on  the  following 
ground:  **The  appellant  alleges  that  the  judgment  of  the 
Court  is  erroneous  and  should  be  set  aside  for  the  reason 
that  the  uncontradicted  evidence  shows  that  at  the  time  the 
overdrafts  upon  which  the  notes  set  out  in  the  indictment 
were  based,  were  made,  that  the  Bank  of  Chapin  was  not 
organized  as  the  statutes  of  the  State  require,  in  that  the 
directors  thereof  had  not  issued  to  each  of  them  and  had 
not  paid  for  ten  shares  of  stock,  and  because  there  was  no 
subscription  book  put  in  evidence  showing  that  each  of  them 
had  subscribed  for  ten  shares  of  stock,  or  if  there  was  evi- 
dence that  they  had  so  subscribed,  there  was  no  evidence 
that  the  petition  or  declaration  for  the  charter  provided 
that  the  capital  stock  should  be  paid  in  installments,  and 
hence  the  bank  was'not  organized  as  provided  by  the  statutes 
of  the  State,  and  not  being  so  organized,  was  not  a  corporate 
bank  of  the  State  and  the  criminal  statute  uoon  which  the 
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necessary  to  be  done  prior  to  obtaining  the  charter 

1  was  done,  and  the  minutes  show  that  the  books  were 
opened,  stock  subscribed,  stockholders  met,  organ- 
ized and  elected  directors,  and  directors  elected  officers.  In 
the  absence  of  evidence  or  circumstances  showing  the  con- 
trary everything  prerequisite  to  be  done  is  presumed  to  have 
been  done  to  perfect  the  organization. 

There  was  sufficient  evidence  to  justify  the  jury  in  their 
finding  in  the  absence  of  any  proof  to  the  contrary  that  the 
bank  was  regularly  and  duly  organized  in  conformity  to  the 
law  of  the  State,  and  that  the  defendant  was  a  director  and 
president  of  the  same,  and  that  as  such  he  violated  the  plain 
provisions  of  the  law  as  charged  in  the  indictment  against 
him.  If  the  facts  as  contended  for  in  the  exception  existed, 
it  could  have  been  easily  made  to  appear  by  evidence  of  the 
defendant  had  he  introduced  it;  this  he  failed  to  do,  but 
contented  himself  with  going  to  the  jury  on  State's  evi- 
dence, which  evidence  in  the  absence  of  explanation  or  con- 
tradiction was  sufficient  to  sustain  finding  of  the  jury. 

"On  an  indictment  for  retailing  spirituous  liquors  without 
license  the  State  need  not  prove  that  the  defendant  had  not 
a  license,  as  the  defendant  piust  prove  that  he  had  one.'' 
Cadey  Geiiing  Adv.  State,  U  S.  C.  L.  (1  McC.)  353;  State 
V.  miliams,  35- S.  C.  345,  14  S.  E.  819. 

While  it  is  true  that  the  State  must  make  out  its  case  by 
proving  all  the  essential  elements  to  make  out  the  offense 
charged  beyond  all  reasonable  doubt,  and  until  this  is  done 
the  accused  is  in  no  danger,  it  would  be  stretching  the  doc- 
trine of  humanity  beyond  reason  and  precedent  to  require 
the  State  to  anticipate  and  refute  by  evidence  in  advance 
beyond  a  reasonable  doubt  any  supposed  special  defense  that 
the  defendant  might  interpose.  We  see  no  errors  or  mis- 
takes of  any  kind  on  the  part  of  the  Circuit  Court  that 
would  warrant  us  in  sustaining  the  exception  and  reversing 
the  judgment.     Exception  overruled. 

Judgment  affirmed. 
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BRADLEY  v.  ATLANTIC  COAST  LINE  R.  R.  CO. 

(82  S.  E.  1009.) 

Carrier  and  Passenger.     Misinformation  as  to  Trains.     Daaiages. 

1.  Where  plaintiff  boarded  a  through  train  which  did  not  stop  at  his 
destination,  under  an  alleged  special  contract  made  with  defendant's 
ticket  agent  that  the  train  would  stop  there  to  set  plaintiff  down, 
plaintiff  was  not  entitled  to  have  the  carrier's  breach  of  such  alleged 
contract  submitted  to  the  jury  as  a  basis  for  a  recovery,  in  the 
absence  of  any  evidence  that  the  agent's  statement  was  relied  on  and 
that  plaintiff  suffered  damage  as  the  proximate  result  thereof. 

2.  There  being  no  evidence  to  show  a  choice  of  routes  or  trains  and 
no  injury  arising  to  an  intending  passenger  from  his  acting  in  reli- 
ance upon  misinformation,  as  to  points  at  which  the  train  he  was 
about  to  board  would  stop,  given  by  carrier's  agent,  it  was*  error 
to  submit  to  the  jury  the  question  of  damages  arising  to  the  passen- 
ger from  such  misinformation. 

8.  Punitive  damages  may  be  recovered  for  injuries  caused  by  the 
unlawful  acts  of  defendant. 

Before  C.  J.  Ramage,  special  Judge,  Monck's  Corner, 
November,  1913.     Reversed. 

Action  by  Geo.  H.  Bradley  against  Atlantic  Coast  Line 
Railroad  Company.  From  judgment  for  plaintiff,  defend- 
ant appeals.     The  facts  are  stated  in  the  opinion. 

Messrs.  Simeon  Hyde  and  Octavus  Cohen,  for  appellant, 
submit : 

1.  If  the  passenger,  through  the  misdirection  of  a  ticket 
agent,  boards  a  train  not  scheduled  to  stop  at  his  station, 
the  carrier  has  the  right  to  correct  its  mistake  after  it  has 
been  discovered,  and  is  not  bound,  in  the  absence  of  excep- 
tional circumstances,  to  stop  at  the  station  not  on  schedule, 
but  may  require  the  passenger  to  get  off  at  the  next  stop 
before  such  station. 

Footnote. — As  to  liability  of  carrier  for  act  of  agent  misdirecting  pas- 
senger as  to  route,  see  notes  in  18  Am.  &  Eng.  Ann.  Cas.  968;  2  L.  R.  A. 
(N.  S.)  110;  and  24  L.  R.  A.  (N.  S.)  1178. 
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2.  If  the  passenger  refuses  to  get  off  at  the  station  next 
before  his  destination,  the  carrier  may  take  him  beyond  his 
destination  and  allow  him  to  get  off  at  the  next  stop  there- 
after. 

3.  The  passenger  has  the  right  to  demand  courteous 
treatment,  and  it  is  the  duty  of  the  carrier  so  to  enforce 
its  rights  as  not  to  cause  unnecessary  humiliation  to  the 
passenger. 

4.  It  is  the  passenger's  duty  to  use  every  reasonable  effort 
to  minimize  his  damages,  and  any  damage  which  could 
have  been  avoided  by  the  exercise  of  reasonable  effort  on 
his  part  will  not  be  considered  as  a  proximate  result  of  the 
carrier's  delict. 

5.  If  the  passenger  is  not  ejected  from  the  train,  but 
gets  off  at  the  stop  next  before  his  destination  and  waits 
for  the  next  local  train  or  takes  other  means  of  convey- 
ance, he  is  entitled  to  recover  damages  for  only  such  delay, 
inconvenience  and  expense  as  were  the  proximate  result  of 
the  carrier's  breach  of  contract  and  could  not  have  been 
avoided  by  the  exercise  of  reasonable  prudence  on  the  pas- 
senger's part. 

6.  If  the  passenger  knowingly  and  voluntarily  refuses 
to  assist  the  carrier  in  its  effort  to  correct  its  mistake  by 
alighting  at  the  next  stop  before  his  station  or  the  next 
stop  beyond,  and  in  consequence  thereof  suffers  inconven- 
ience or  discomfort,  the  carrier  is  not  liable  for  damages 
resulting  therefrom,  and  at  all  events  the  carrier  is  liabk* 
(in  the  absence  of  circumstances  warranting  punitive  dam- 
ages) for  such  damages  only  as  are  the  direct  outcome  of  its 
delict  and  cannot  be  avoided  by  the  use  of  all  reasonable 
means  on  the  part  of  the  passenger;  and  cite:  2  Hutch. 
Carriers  (3d  ed.)  1227;  75  S.  C.  355;  71  S.  C.  444;  82 
S.  C.  478;90S.  C.  507;  76.  517. 

Messrs.  Logan  &  Grace  and  B.  /.  Dennis,  for  respondent, 
cite:  71  S.  C.  444,  446,  448;  69  S.  C.  327;  64  S.  C.  514; 
88  S.  C.  426. 
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September  28,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Fraser. 

Mr.  Bradley  was  in  Jesup,  Georgia,  on  a  visit  and 
desired  to  return  to  his  home  at  St.  Stephens,  South  Caro- 
lina, with  his  wife  and  grandson.  He  presented  himself  to 
the  ticket  agent  at  Jesup  and  purchased  the  ticket  for  their 
transportation.  The  plaintiff  claims  that  he  asked  for 
information  as  to  the  proper  train  and  the  agent  pointed 
out  the  train  that  would  go  to  and  stop  at  St.  Stephens. 
That  before  he  got  to  Charleston  the  conductor  told  him 
that  the  train  he  was  on  did  not  stop  at  St.  Stephens  and  he 
must  get  off  at  Charleston  and  wait  for  a  local  that  did 
stop  at  St.  Stephens.  This  the  plaintiff  declined  to  do. 
That  after  the  train  left  Charleston  the  conductor  told  him 
that  he  had  warned  him  to  get  off  at  Charleston  and  unless 
he  paid  additional  fare  from  St.  Stephens  to  Lanes,  where 
the  train  did  stop,  he  would  put  him  off  the  train.  That 
he  could  pay  the  cash  fare  from  St.  Stephens  to  Lanes,* 
then  he  could  return  to  St.  Stephens  and  return  on  the 
local  that  did  stop  there.  Under  these  circumstances  and 
the  threat  of  expulsion,  the  plaintiff  paid  the  additional 
fare.  The  plaintiff  had  notified  his  son  to  meet  him  at 
St.  Stephens.  When  the  plaintiff  returned  the  conveyance 
had  left  St.  Stephens  and  the  plaintiff  was  required  to  leave 
his  wife  and  grandchild  in  St.  Stephens  for  the  night  and 
walk  to  his  home  for  a  conveyance  to  take  them  home. 
The  plaintiff  relied  upon  the  general  contract,  as  evidenced 
by  his  ticket  from  Jesup  to  St.  Stephens,  and  a  special  con- 
tract with  the  agent  at  Jesup,  that  the  train  would  stop  at 
St.  Stephens.  His  damages  alleged  were  the  additional 
fare  from  St.  Stephens  to  Lanes  and  return  and  consequent 
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The  defendant  admitted  the  purchase  of  the  ticket  from 
Jesup  to  St.  Stephens,  denied  the  special  contract  and  mis- 
representation. Denied  the  duty  to  stop  at  St.  Stephens, 
but  said  that  it  had  provided  a  local  from  Charleston  and 
it  was  incumbent  on  plaintiff  to  get  off  the  through  train 
at  Charleston  and  wait  for  the  local.  The  trial  was  had 
and  the  verdict  and  judgment  were  for  the  plaintiff.  The 
defendant  appealed  on  several  exceptions,  but  the  appellant 
states  two  questions. 

'*Was  there  a  contract  made  between  the  railroad 

1,2    company,  through  its  agent  at  Jesup,  Ga.,  with  the 
passenger,  Bradley,  plaintiff  herein  V 

The  presiding  Judge  refused  to  charge  the  appellant's 
fourth  request  to  charge,  which  was  as  follows : 

*'Even  if  the  jury  find  from  the  evidence  that  the  agent 
at  Jesup  told  the  plaintiff  that  this  train  would  carry  him 
to  St.  Stephens  and  put  him  off  there,  this  would  not  con- 
stitute a  guarantee  that  such  train  would  stop  at  St.  Stephens 
and  would  not  warrant  a  verdict  for  the  plaintiff.'' 

There  seems  to  have  been  some  confusion  in  the  trial  of 
this  case  as  to  the  exact  questions  involved.  The  plaintiff 
alleged  two  sources  of  responsibility  for  the  defendant — 
/.  e.,  1st.  A  general  contract  to  carry  the  plaintiff  from 
Jesup  to  St.  Stephens.  2d.  A  special  contract  that  he 
should  be  carried  on  that  train  without  change  of  cars. 

The  first  ground  was  admitted.  The  second  was  denied. 
Over  the  appellant's  objection  the  second  was  submitted  to 
the  jury.  Under  the  case  as  made  by  the  record,  the  special 
contract  should  not  have  been  submitted  to  the  jury  because 
there  was  no  evidence  of  a  contract  or  misinformation  that 
produced  injury  to  the  plaintiff.  It  is  not  every  misstate- 
ment in  the  scope  of  his  duty,  made  by  a  railroad  official  to 
a  passenger,  that  gives  rise  to  an  action  for  damages,  but 
only  those  on  the  faith  of  which  the  passenger  has  acted 
to  his  injury  which  are  actionable.  Granting  that  the  agent 
at  Jesup  said  to  the  plaintiff,  *'Take  that  train;  it  will  stop 
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at  St.  Stephens  and  put  you  off/'  then  the  plaintiff  would 
have  to  show  that  he  had  suffered  injury  by  reason  of  the 
fact  that  he  had  acted  on  the  misinformation.  That  might 
be  shown  in  many  ways,  for  instance,  that  there  was  a 
choice  of  routes  or  trains,  or  that  the  plaintiff  would  not 
have  taken  the  journey  if  it  necessitated  a  change  of  cars, 
etc.  There  was  no  evidencje  of  any  injury  that  arose  from 
the  misinformation  or  the  breach  of  a  special  contract, 
even  if  it  were  within  the  apparent  scope  of  the  agent's 
authority  to  make  a  special  contract.  The  appellant  had 
contracted  to  carry  the  plaintiff  from  Jesup  to  St.  Stephens 
and  was  bound  to  make  reasonable  provision  to  carry  out 
its  contract. 

The  appellant  and  respondent  are  equally  confident  of 
success,  the  one  relying  on  Carter  v.  Raihvay,  in  75  S.  C. 
355,  55  S.  E.  771,  and  the  other  on  Richardson  v.  Rail- 
road, 71  S.  C.  446,  51  S.  E.  261. 

In  the  Carter  case  it  affirmatively  appeared  that  the 
through  train  that  did  not  stop  was  followed  by  a  local  train 
that  did  stop  and  that  reasonably  adequate  provision  was 
made  for  local  travel. 

In  the  Richardson  case  it  affirmatively  appeared  that  the 
through  train  was  the  only  train  that  would  enable  the 
passenger  to  reach  his  destination  that  day.  Here  there 
was  no  evidence  either  way  except  that  there  was  one  local 
per  day.  That  may  have  already  passed.  This  Court 
having  found  error  in  submitting  the  question  as  to  damages 
from  the  misinformation,  as  appears  from  the  record,  there 
must  be  a  new  trial. 

Appellant's  second  proposition  is  that  there  is  no 

3       evidence   from  which  the  jury  could   have   found 
punitive  damages. 
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COOPER  V.  RUTLAND. 

(82  S.  E.  994.) 

Vendob  and  Purchases.     PurchaberV  Right  to  Recoveb  Moneys  Pah). 
forfeittjbe  and  repudiation  op  contract.     evidence. 

1.  In  an  action  by  purchaser,  after  vendor's  repudiation  of  contract, 
to  recover  moneys  theretofore  paid  on  it,  testimony  that  vendor 
had  never  tendered  a  deed  to  purchaser  is  relevant,  tending  to  show 
absence  of  vendor's  right  to  declare  forfeiture  and  to  hold  pur- 
chaser's money. 

2.  Where  the  evidence  showed  a  contract  for  sale  of  land  in  fee  and 
free  of  incumbrances,  made  August  18,  1911,  a  portion  of  purchase 
money  being  then  paid  and  balance  to  be  paid  on  or  before  October 
2d,  1911,  and  an  advance  of  portion  of  this  balance  by  the  pur> 
chaser  to  vendor  at  his  request  a  few  days  after  making  the  con- 
tract and  before  its  payment  was  due,  and  acceptance  of  a  partial 
payment  on  the  balance,  without  objection  by  vendor,  several  days 
after  the  entire  balance  had  become  due,  and  thereafter,  on  Novem- 
ber 21,  1911,  the  vendor  repudiated  the  contract  and  without  any 
previous  notice  or  warning  to  the  purchaser,  declared  the  trade  oflf 
and  the  money  paid  thereon  forfeited;  and  that  on  December  11th, 
1911,  the  purchaser  was  ready  and  willing  to  comply  with  the  con- 
tract, but  found'  three  unsatisfied  and  past  due  mortgages  covering 
the  land,  and  negotiations  by  the  vendor  pending  for  anotlier  mort- 
gage thereon;  and  that  the  vendor  then  declined  to  furnish  the  pur- 
chaser a  clear  title,  free  of  incumbrances,  unless  he  would  pay  more 
than  the  stipulated  price,  it  sustained  a  verdict  in  favor  of  the  pur- 
chaser for  recovery  of  the  moneys  which  he  had  paid  upon  the  con- 
tract before  its  repudiation  by  vendor. 

8.  A  vendor  cannot  declare  a  forfeiture  of  his  contract  for  the  sale  of 
lands  until  he  has  performed  his  part,  or  averred  and  shown  a  will- 
ingness and  ability  to  perform,  and  has  given  reasonable  notice  to 
the  purchaser  of  such  intention  in  case  of  the  latter's  failure  to 
comply  with  his  part  of  the  contract 

4.  The  acceptance  of  part  payment  of  purchase  money  on  a  contract 
for  sale  of  lands  after  the  time  stipulated  for  payment,  is  incon- 
sistent with  the  right  on  the  part  of  the  vendor  to  declare  a  for- 

FooTNOTE. — As  to  the  ability  of  vendor  to  perform  being  a  condition 
precedent  to  his  enforcement  of  his  right  to  rescind  or  declare  a  for- 
feiture, see  note  hi  8  L.  R.  A.  (N.  S.)  103  and  28  L.  R.  A.  (N.  S.)  956. 
As  to  right  of  purchaser  to  recover  purchase  money  theretofore  paid 
when  contract  has  been  repudiated  or  rescinded  by  the  vendor,  see  note 
in  85  L.  R.  A.  (N.  S.)  534.  As  to  measure  of  damages  for  breach  of 
contract  to  sell  land  due  to  vendor's  inability  to  make  title,  see  note  in 
2  Am.  &  Eng.  Ann.  Cases  684. 
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feiture  without  further  offer  on  his  part  to  perform  and  demand 
upon  purchaser  for  performance  by  him. 

5.  Where  a  vendor  failed  to  perform  and  attempted  to  rescind  a  con- 
tract for  the  sale  of  land,  there  is  an  implied  promise  on  his  part, 
the  purchaser  not  being  in  default,  to  return  payments  made,  which 
payments  can  be  recovered  by  an  action  at  law  for  money  received. 

6.  Under  contract  for  sale  of  lands  it  is  the  duty  of  vendor  to  remove 
outstanding  incumbrances  and  furnish  the  purchaser  a  clear  title. 

Before  Wilson,  J.,  Lexington,  February,  1913.  Af- 
firmed. 

Action  by  C.  C.  Cooper  against  M.  E.  Rutland.  From 
a  judgment  for  plaintiff,  defendant  appeals  on  the  follow- 
ing exceptions : 

1.  Error  in  permitting  plaintiff  to  testify  that  defendant 
had  never  offered  plaintiff  a  deed,  the  error  being  ,that 
before  plaintiff  could  maintain  an  action  for  breach  of  the 
contract  for  sale  of  land,  he  must  show  complete  perform- 
ance on  his  part. 

2.  Error  in  refusing  to  direct  a  verdict  for  defendant  on 
the  ground  that  plaintiff  should  not  be  permitted  to  main- 
tain an  action  for  specific  performance  of  an  executory 
contract  until  he  has  fully  complied  with  all  that  the  con- 
tract requires  him  to  do;  or  that  he  has  offered  to  comply. 

3.  Error  in  not  directing  a  verdict  for  defendant  on  the 
ground  that  the  remedy  of  plaintiff  is  not  an  action  for 
money  had  and  received  for  his  benefit,  but  for  specific  per- 
formance of  the  contract  after  offer  to  comply. 

4.  Error  in  giving  plaintiff's  3d,  4th,  6th  and  13th  requests 
as  set  out  in  the  record  for  the  reason  that  in  an  executory 
contract  for  the  sale  of  land,  neither  contracting  party  has 
the  right  to  maintain  any  action  thereon  until  he  has  fully 
performed  his  part  of  the  contract,  and  the  doctrine 
announced  in  those  requests  is  inconsistent  with  this  prin- 
ciple. 
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It  was  not  so  treated  by  the  parties,  and  time  was  not  of  the 
essence  of  the  contract:  26  Ency.,  p.  73.  Failure  to  remove 
incumbrances  before  purchaser's  offer  to  comply  was  no 
breach  of  contract:  72  S.  C.  556,  573. 

Mr.  D.  IV.  Robinson,  for  respondent,  cites:  Contract  for 
sale  involved  agreement  to  make  and  tender  conveyance, 
and  to  remove  incumbrances:  6  Rich.  Eq.  332;  16  S.  C. 
384;  14  Pet.  175 ;  10  L.  Ed.  406.  Vendor  could  not  declare 
forfeiture  of  purchaser  s  rights:  81  S.  E.  425.  Vendee's 
action  for  money  had  and  received  proper  remedy:  72  S.  C. 
563;  148  U.  S.'  352;  i7  L.  Ed.  478;  2  Smith's  Leading 
Cases  30;  36  L.  R.  A.  (N.  S.)  1220;  30  L.  R.  A.  (N:  S.) 
809;  91  S.  C.  288;  65  S.  E.  907;  151  N.  C.  168;  64  S.  E. 
958;  109  Va.  688.  Time  not  of  the  essence  of  the  con- 
tract: 41  S.  C.  161 ;  6  Rich.  Eq.  332;  84  S.  C.  186;  9  S.  C. 
268;  61  U.  S.  94;  15  L.  Ed.  636;  61  U.  S.  520;  15  L.  Ed. 
1009.  After  receiving  partial  payment  fuade  after  stipu- 
lated date,  vendor  should  have  given  reasonable  notice  of 
his  intention  to  enforce  strict  compliance  in  payment  of 
balance  due:  134  U.  S.  68;  33  L.  Ed.  823;  41  S.  C.  161. 
Duty  to  remove  incumbrances:  72  S.  E.  628;  6  Rich.  Eq. 
332.  When  vendor  repudiates  a  contract,  the  vendee  need 
not  make  tender:  73  S.  E.  134;  89  S.  C.  537;  105  N.  W. 
445;  2  L.  R.  A.  (N.  S.)  668.  The  contract  was  never 
renewed  after  breach  by  vendor  on  Nov.  21,  ipii:  85  S.  C. 
86,  88;  26  S.C.  610. 

September  28,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Watts. 

This  was  an  action  by.  plaintiff  to  recover  from  the 
defendant  money  advanced  and  paid  to  the  defendant  on 
account  of  the  purchase  of  certain  lands,  which  defendant 
had  contracted  to  sell  plaintiff  in  fee  simple  free  from 
incumbrances.      The    complaint    alleged    two    causes    of 
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action,  one  for  money  had  and  received,  and  the  other 
setting  out  contract  for  purchase  of  land  and  payment  on 
account  thereof  of  the  sum  of  $504,  and  failure  of  defend- 
ant to  comply  with  his  contract  and  furnish  to  the  plaintiff 
a  good  title  to  the  land  contracted  to  be  sold,  and  purchased, 
and  an  allegation  after  such  failure  of  a  demand  on  defend- 
ant for  the  return  of  the  money  advanced  and  paid,  and  a 
refusal  by  defendant  to  do  so.  The  answer  raises,  as 
material  issues,  a  denial  of  indebtedness  and  denies  a  failure 
to  furnish  good  title,  and  alleges  that  at  all  times  up  to  the 
limit  of  the  contract  agreement  to  comply  with  the  con- 
tract for  the  sale  of  land  as  alleged  in  the  complaint,  he 
has  been  ready  and  willing  to  comply  with  the  terms  of  con- 
tract; but  that  plaintiff  refused  to  comply  with  the  agree- 
ment without  any  fault  on  the  part  of  defendant;  that  the 
title  offered  by  the  defendant  was  a  good  marketable  one, 
and  that  the  defendant  was  still  willing  to  comply  with  the 
contract  and  convey  said  lands  to  the  plaintiff  if  plaintiff 
would  comply  with  the  terms  of  the  agreement,  and  add  to 
the  contract  of  agreement  the  sum  of  $1,200,  which  the 
defendant  had  expended  in  making  improvements  on  the 
premises  after  plaintiff  had  failed  to  comply  with  his  agree- 
ment. The  cause  was  heard  before  his  Honor,  Judge 
Wilson,  and  a  jury;  and  at  the  close  of  all  the  evidence  in 
the  case  the  defendant  moved  the  Court  to  direct  a  verdict 
in  his  favor  upon  three  grounds.  This  motion  was  refused, 
and  the  jury  found  a  verdict  in  favor  of  plaintiff.  After 
entry  of  judgment  defendant  appeals,  and  by  four  excep- 
tions raises  but  one  question,  and  that  is:  The  party  to  an 
executory  contract  cannot  maintain  an  action  for  damages 
for  breach  thereof  without  showing  first  on  his  part  that 
he  has  performed  his  part  of  the  contract  in  full.     And 
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the  deed  unless  the  defendant  himself  desired  to  sue  for 
specific  performance  or  damages  for  breach  thereof;  the 
other  exceptions,  while  complaining  of  error  on  the  part 
of  the  Circuit  Judge  in  refusing  to  direct  a  verdict  for  the 
defendant  and  in  charging  the  jury  as  he  did,  raise  but  the 
one   question   heretofore   indicated.     The   evidence 

1  offered  and  admitted,  to  which  exception  is  taken, 
that  defendant  had  never  tendered  a  deed  to  the 

plaintiff,  was  competent;  the  plaintiff  had  a  right  to  show 

that  the  defendant  could  not  declare  a   forfeiture  as  to 

palintiff's  rights  in  the  contract  and  retain  what  plaintiff 

had  paid  him  thereon.     The  evidence  in  the  case 

2  shows  that  the  contract  was  entered  into  on  August 
18,  1911.     By  this  contract  defendant  acknowledged 

the  payment  of  $5,  and  the  balance  of  the  purchase  money 
was  to  be  paid  on  or  before  October  2,  1911,  that  being  the 
balance  of  purchase  price,  $13,500.  On  this,  though  not 
due,  in  a  few  days  thereafter,  the  plaintiff,  at  defendant's 
request,  advanced  him  thereon  $198.96;  and  on  October  4, 
1911,  two  days  after  the  time  fixed  in  the  contract  for  the 
payment  of  balance  of  purchase  money,  the  defendant 
accepted  as  payment  thereon  the  sum  of  $300;  on  Novem- 
ber 21,  1911,  without  any  previous  notice  of  warning,  the 
defendant  attempts  to  declare  the  trade  off  and  have  the 
plaintiff  forfeit  what  payments  he  had  made  thereon.  The 
plaintiff  was  prepared  and  willing  on  December  9,  1911,  to 
comply  with  the  contract  in  every  particular,  but  found 
three  unsatisfied  mortgages  on  the  land,  all  past  due  and 
aggregating  in  amount  $4,390,  and  negotiations  going  on 
for  another  mortgage  of  $6,500.  There  was  no  provision 
in  the  contract  whereby  the  defendant  could  by  his  mere 
declaration  and  notice  to  the  plaintiff  declare  it  forfeited. 
The  evidence  was  competent.     The  defendant  could 

3  not,  under  any  circumstances,  declare  a  forfeiture 
until  he  had  performed  his  part  of  the  contract  or 

av^erred  and  shown  a  willingness  and  ability  to  so  do,  and 
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given  a  reasonable  notice  to  the  plaintiff  of  his  intention 
upon  plaintiff's  failure  to  comply  with  his  part.  The 
defendant  has  claimed  the  right  and  attempted  to  assert  the 
right  to  retain  plaintiff's  money  paid  him  on  a  contract  of 
purchase  of  land  and  attempted  to  terminate  a  contract 
which  he  himself  has  not  offered  to  perform.     Tho 

4  defendant  received  and  accepted  without  objection  a 
part  of  the  balance  of  the  purchase  price  two  days 

after  the  time  it  was  stipulated  to  be  paid.  If  after  this  he 
desired  to  have  the  contract  performed  or  terminated,  he 
should  within  a  reasonable  time  have  offered  to  perform  his 
part  or  demanded  performance  of  the  plaintiff  of  the  con- 
tract, and  upon  a  failure  to  comply,  it  might  be  declared 
waived  and  done  away  with  for  noncompliance  and  perform- 
ance. The  right  of  the  plaintiff  to  maintain  this  action  is 
clear  under  the  authorities  of  this  Court.  This  is  not  an 
action  for  specific  performance,  but  an  action  at  law  by  the 
plaintiff  to   recover  the  money  which  he  paid  to 

5  defendant  on  contract,  which  contract  the  defendant 
failed  to  carry  out.     The  law  raises  a  contract  to 

refund  to  the  plaintiff  the  money  paid  to  the  defendant  and 

to  place  him  where  he  was  prior  to  making  of  the  contract, 

which  was  breached  by  the  defendant.     Under  the 

6  contract  it  was  the  duty  of  the  defendant  to  remove 
all  incumbrances  on  the  land  contracted  to  be  sold, 

and  to  furnish  the  plaintiff  a  title  clear  and  free  from  incum- 
brances. This  he  failed  to  do,  and  in  addition  attempted 
to  require  plaintiff  to  pay  $1,200  more  than  the  stipulated 
price.  These  principles  are  decided  generally  in  Prothro 
V.  Smith,  27  S.  C.  Eq.  (6  Rich.)  332;  Coney  v.  Timmons, 
16  S.  C.  384;  Kean  v.  Landrum,  72  S.  C.  563',  52  S.  E.  421 ; 
Haselden  v.  Hamer,  97  S.  C.  178,  81  S.  E.  425;  Hursey  v 
Stirles,  91  S.  C.  288,  74  S.  E.  618. 

The  exceptions  are  overruled.     Judgment  affirmed. 
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STATE  EX  REL.  LONG,  CHAIRMAN,  ET  AL„  COMMISSIONER 
FOR  CONFEDERATE  INFIRMARY,  v.  JONES,  COMP- 
TROLLER GENERAL. 

(82  S.  E.  882.) 

Statutes.     Iittebpretatiok.     Veto  op  Item  in  Appbopriatiox  Bill. 

Const.,  art.  IV,  sec.  28,  provides  that  appropriation  bills  shall  specify 
the  objects  for  which  the  same  are  made,  and  appropriate  to  them, 
respectively,  their  several  amounts  in  distinct  items  and  sec- 
tions, and  if  the  Governor  shall  not  approve  one  or  more  of  the  items 
or  sections,  but  shall  approve  the  residue,  the  bill  shall  become  law  as 
to  the  residue  in  like  manner  as  if  he  had  signed  it.  Held  that, 
where  a  bill  appropriating  money  for  the  Confederate  Infirmary 
divided  the  appropriation  into  several  numbered  items,  and  item  8 
made  an  appropriation  for  salary  and  wages  of  officers  and 
employees  at  the  infirmary,  according  to  a  specified  schedule,  the 
Governor  having  vetoed  such  item,  and  his  veto  having  been  sus- 
tained by  the  House  of  Representatives,  there  was  no  appropriation 
for  the  salaries  and  wages  of  employees  of  the  infirmary. 

In  the  Original  Jurisdiction.  The  facts  are  stated 
in  the  opinion. 

Mr.  C,  C.  IVyche,  for  petitioners. 

Mr,  J.  Fraser  Lyon,  for  respondent. 

September  24,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justick 
Watts. 

This  is  a  petition  addressed  to  the  Court  in  its  original 
jurisdiction  for  mandamus  to  require  the  respondept  to  pay 
out  certain  funds  alleged  to  have  been  appropriated  by  the 
legislature  for  the  support  and  maintenance  of  the  Con- 
federate Infirmary.  After  rule  issued  the  respondent  made 
return,  and  at  the  hearing  all  issues  of  fact  raised  by  the 
pleadings  were  waived  and  withdrawn,  and  only  the  ques- 
tions of  law  were  submitted  to  the  Court. 

FooTKOTK. — As  to  Governor's  power  to  veto  particular  item  in  appro- 
priation bill,  see  note  in  55  L.  R.  A.  882;  and  in  20  Am.  &  Eng.  Ann. 
Cases  162-164. 
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It  appears  from  the  facts  of  the  case  admitted  that  the 
legislature,  by  section  30  of  the  appropriation  bill,  appro- 
priated $16,100  for  the  maintenance  of  the  Confederate 
Infirmary,  and  that  was  divided  in  items  1,  2,  3,  and  4,  and 
the  section  30  is  as  follows: 

Item  1.  Pensions,  $250,000.00. 

Item  2.  For  maintenance  of  Confederate  Infirmary,  not 
to  include  any  salary,  wages,  or  other  compensation  to  any 
officer  or  employee  or  other  person  for  services  of  any 
kind,  except  the  necessary  expenses  of  the  members  of  the 
commission  in  attending  the  regular  meetings  of  said 
infirmary  as  provided  by  law,  $11,100.00. 

Item  3.  For  salaries  and  wages  of  officers  and  employees 
at  said  infirmary,  and  in  no  case  other  than  as  herein  pro- 
vided, to  wit : 

( 1 )  For  commandant,  who  shall  reside  on  the  premises, 
and  have  control  of  the  institution  subject  to  the  board  of 
commissioners,  day  and  night,  a  monthly  salary  not  exceed- 
ing $50,  together  with  board  and  lodging,  $600.00. 

(2)  For  matron,  who  shall  reside  on  the  premises,  n 
monthly  salary  of  not  exceeding  $50,  together  with  board 
and  lodging,  $600.00. 

(Z)  For  physician  and  all  medical  services  required  for 
the  inmates,  not  exceeding  $50  per  month,  $600.00. 

(4)  For  employees,  including  cooks,  nurses,  and  other 
servants  or  laborers,  all  not  exceeding  eight  and  none  to 
receive  more  than  $25  a  month,  besides  board  and  lodging 
on  the  premises,  $400.00. 

(5)  In  accordance  with  decree  of  Supreme  Court:  For 
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That  all  officers  and  employees  herein  provided  for,  other 
than  the  members  of  the  board  of  commissioners  and 
physician,  shall  give  their  entire  time  to  the  duties  of  their 
positions  on  the  premises,  and  no  one  shall  be  related  to 
any  member  of  the  board  of  commissioners  within  the  sixth 
degree. 

Item  4.  For  such  current  repairs  as  may  be  necessary, 
not  "to  include  any  enlargement  or  addition,  $500.00. 

Total  for  Confederate  Infirmary,  $16,100.00. 

Total  pensions  and  infirmary,  $266,100.00. 

Provided^  No  warrant  shall  be  issued  by  the  Comptroller 
General  unless  accompanied  by  a  certificate  that  the  above 
provisions  have  been  complied  with. 

When  the  act  was  presented  to  his  Excellency,  the  Gov- 
ernor, for  approval,  he  vetoed  item  3  of  section  30  of  the 
appropriation  act  passed  by  the  Senate  and  the  House  of 
Representatives  for  the  year  1914,  and  that  veto  was  sus- 
tained by  the  House  of  Representatives  as  appears  from 
the  Journal  of  the  House  of  March  4,  1914.  When 
demand  was  made  upon  the  Comptroller  General  for  his 
warrants  upon  the  State  Treasurer  to  pay  the  officers, 
employees  and  help  of  the  infirmary,  he  refused,  as  being 
without  authority  of  law  to  so  do,  but  alleged  that  no  appro- 
priation was  made  for  that  purpose;  that  the  legislature 
made  an  appropriation  for  that  purpose,  but  by  reason  of 
the  Governor's  veto,  which  was  sustained,  it  failed  to 
become  a  law.  He  avers  that  he  has  fssued,  and  will  issue, 
w^arrants  for  all  the  amounts  appropriated  in  sec.  30  of  the 
appropriation  act,  except  item  3  of  the  same,  which  failed  to 
become  law.  Article  IV,  section  23  of  the  Constitution, 
reads,  in  part,  as  follows :  **Bills  appropriating  money  out  of 
the  treasury  shall  specify  the  objects  and  purposes  for  which 
the  same  are  made  and  appropriate  to  them,  respectively, 
their  several  amounts  in  distinct  items  and  sections.  If 
the  Governor  shall  not  approve  one  or  more  of  the  items 
or  sections  contained  in  the  bill,  but  shall  approve  the  resi- 
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due  thereof  it  shall  become  a  law  as  to  the  residue  in  like 
manner  as  if  he  had  signed  it/'  This  language  is  too  plain 
for  doubt.  When  his  Excellency,  the  Governor,  vetoed  item 
3  of  section  30  of  the  appropriation  act,  and  that  veto  was 
sustained,  everything  embraced  in  that  item  failed  to 
become  law,  and  the  effort  on  the  part  of  the  petitioners  to 
require  the  Comptroller  General  to  issue  warrants  on  the 
State  Treasurer  must  fail,  as  he  is  without  authority  of  law 
to  so  do ;  and  the  petition  and  application  for  the  mandamus 
must  be  denied.     Petition  dismissed. 


8944 

HARTLEY  v.  BLEASE  ET  AL, 

(82  S.  E.  991.) 

Parent  and  Child.    Custody  or  Infant.     Foreign  Judgment.     Habeas 
Corpus. 

1.  An  exemplified  copy  of  a  judgment  of  a  Court  of  a  sister  State,  in 
a  cause  where  it  had  jurisdiction  of  the  parties,  awarding  the  cus- 
tody of  an  infant  to  his  father,  is  evidence  that  the  father  was,  when 
the  decree  was  rendered,  a  proper  person  to  whom  such  custody 
should  have  been  awarded. 

2.  A  father  has  the  right  to  the  custody  of  his  infant  child  where  the 
testimony  fails  to  satisfy  the  Court  that  his  conduct  has  not  been 
such  as  to  render  him  an  unfit  custodian  of  the  child. 

Footnote. — See  Ex  parte  Schumpert,  40  S.  C.  L.  (6  Rich.  L.)  844,  and 
note  as  to  habeas  corpus  as  remedy  by  one  parent  to  recover  child  from 
custody  of  other  parent,  in  24  Am.  &  Eng.  Ann.  Cas.  1912c,  868;  and 
general  discussion  of  the  right  of  a  parent  to  the  custody  of  a  child, 
and  proceedings  to  vindicate  such  right  in  2  Am.  St.  Rep.  183;  and  as 
to  denial  of  custody  of  child  to  parent  for  its  well  being,  see  note  in  81 
Am.  &  Eng.  Ann.  Cas.  1914a,  740  to  762;  and  note  in  41  L.  R.  A.  (N. 
S.)  564  to  615,  and  5  L.  R.  A.  781.  As  to  the  taking  of  a  child  by  one 
parent  from  the  custody  of  the  other  as  kidnaping,  see  note  in  82  I^.  R. 
A.   CN.  SA  845:  as  to  the  criminal  liabilitv  of  parent  for  takina:  child 


Digitized  by 


Google 


Hartley  v.  Blease.  93 

Rep.]  April  Term,  1911 

8.  Where  the  custody  of  an  infant  boy,  nine  ypars  of  age,  had  been 
awarded  by  the  judgment  of  a  Court  of  a  sister  State  to  his  father, 
in  an  action  to  which  the  father  and  mother  were  both  parties;  and 
the  mother  thereafter  kidnaped  the  child  and  brought  him  into  this 
State,  and  it  is  not  shown  that  the  father  is  now  an  unfit  custodian, 
the  child  should  be  restored  to  his  custody  upon  his  application  to 
the  Court  in  habeas  corpus  proceedings. 

Before   DeVore,   J.,    Edgefield,   at  chambers,   January, 
1914.     Reversed. 


Proceedings  for  petition  for  habeas  corpus  by  L.  B.  Hart- 
ley, petitioner,  against  Leila  Blease,  alias  Hartley,  and 
A.  IT.  Blease,  respondents,  requiring  them  to  produce  Julian 
Hartley,  an  infant,  and  show  the  cause  of  his  detention. 
On  hearing  the  return  to  order  to  show  cause,  the  Circuit 
Judge  made  the  following  order : 

The  above  entitled  matter  coming  on  to  be  heard  before 
me  on  a  writ  of  habeas  corpus,  issued  on  the  petition  of 
the  petitioner  against  the  respondent  to  gain  possession  of 
the  child,  Julian  Hartley,  who  is  a  son  of  the  petitioner  by 
the  respondent,  born  in  wedlock. 

After  hearing  the  petition  and  the  return  and  affidavits 
offered  on  the  part  of  both,  I  have  decided  that  neither 
petitioner  nor  the  respondent  is  a  fit  person  to  have  the 
care  and  custody  of  said  child;  and  I,  therefore,  have 
ordered  that  A.  H.  Blease,  the  grandfather  of  said  child, 
take  charge  of  and  keep  said  child,  he  having  consented 
before  me  to  assume  this  responsibility. 

It  is  further  ordered  that  the  petition,  writ  of  habeas 
corpus,  return  and  affidavits  offered  be  forthwith  filed  in 
the  clerk  of  Court's  office  for  Lexington  county. 

It  is  further  ordered  that  the  petitioner,  L.  B.  Hartley, 
be  allowed  to  see  and  communicate  with  his  said  chilrl  at 
some  mutually  agreeable  place  between  him  and  the  said 
A.  H.  Blease  as  often  as  would  be  reasonable  for  a  father 
to  see  his  child.  The  said  L.  B.  Hartley  is  to  see  said 
child  in  peaceable  and  pleasant  surroundings. 
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It  is  further  ordered  that  the  said  Julian  Hartley  be  not 
taken  out  of  the  jurisdiction  of  this  Court  by  cither  A.  H. 
Blease,  L.  B.  Hartley,  Leila  Blease,  alias  Leila  Hartley. 

From  this  order  the  father,  L.  B.  Hartley,  appealed  on 
the  following  exceptions : 

1.  His  Honor,  Judge  J.  VV.  DeVore,  erred  in  finding  and 
in  adjudging  that  the  appellant  was  not  a  fit  person  to  have 
the  care  ^nd  custody  of  his  child,  said  finding  being  erro- 
neous in  the  following  particulars,  to  wit : 

(a)  It  was  not  shown  that  the  father's  moral  character 
and  financial  condition  made  him  unfit  to  assume  the  cus- 
tody of  his  child,  and  neither  was  it  shown  that  provision 
for  the  ordinary  comforts  and  contentment  and  the  intel- 
lectual and  moral  development  of  the  child  were  not  to  be 
expected  at  the  hands  of  the  father  of  the  child,  your  peti- 
tioner. 

(b)  The  paramount  right  of  the  father  to  the  custody 
of  his  child  was  disregarded  arbitrarily,  capriciously  and 
the  best  interest  of  the  child  disregarded. 

(c)  It  does  not  clearly  appear  that  the  interest  of  the 
child  would  be  promoted  by  taking  it  from  the  father. 

(d)  There  is  no  evidence  to  sustain  such  a  finding. 

2.  His  Honor  erred  in  failing  to  give  full  faith  and  credit 
to  the  judgment  of  the  City  Court  of  Richmond  county, 
Georgia,  and  by  such  violated  art.  IV,  sec.  1  of  the  Con- 
stitution of  the  United  States;  and  his  decision  in  failing 
to  restore  the  custody  of  Julian  Hartley  to  the  petitioner 
was  in  contravention  of  the  Federal  Constitution  in  that 
he  did  not  give  full  faith  and  credit  to  the  judgment  of 
the  Courts  of  Georgia,  it  having  been  shown  that  the 
Courts  of  Georgia  had  given  the  child  to  the  father  and 
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3.  Circuit  Judge  erred  and  abused  his  discretion  and 
improperly  exercised  his  discretion  by  giving  said  child 
to  its  grandfather  and  in  not  giving  the  custody  of  said 
child  to  its  father. 

4.  His  Honor  erred  in  holding  that  said  child  should 
not  be  taken  from  the  jurisdiction  of  the  Court,  it  being 
submitted  that  said  child  should  have  been  given  to  the 
father  with  privilege  to  take  him  anywhere  he  saw  fit. 

Mr,  B.  L.  Ashill,  for  appellant,  cites:  Father's  right  to 
custody:  73  S.  C.  303;  72  S.  C.  20;  19  S.  C.  605;  15  A. 
and  E.  Enc.  of  L.  182,  183;  25  Cyc.  1594,  1595,  1600. 
Effect  of  Georgia  decree:  Const,  art.  IV,  sec.  1;  92  U.  S. 
214;  23  L.  Ed.  563;  198  U.  S.  317;  49  L.  Ed.  1066;  52 
S.  C.  516;  30  S.  E.  475;  1  S.  C.  164.  Right  of  father  to 
take  child  to  his  home  in  another  State:  72  S.  C.  20;  5 
Paige  Ch.  595,  604;  22  Cyc.  1600. 

Mr,  Barrett  Jones,  for  respondent,  submits:  Circuit 
decree  had  regard  to  the  child's  best  interests:  72  S.  C.  18. 
Remarriage  of  appellant  since  rendition  of  Georgia  decree 
authorized  a  change  of  custody  of  the  child:  84  S.  C.  567. 
There  was  no  abuse  of  discretion  by  the  Circuit  Judge  in 
awarding  custody  to  the  maternal  grandfather:  19  S.  C. 
604;84S.  C.473;75S.C214. 

September  24,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chiei^ 
Justice  Gary. 

This  is  an  appeal  from  an  order,  awarding  the  custody 
of  an  infant  to  his  grandfather,  on  the  ground  that  neither 
his  father  nor  mother  was  a  fit  person  to  be  entrusted  with 
his  custody. 

The  petition  contains  the  following  allegations : 

"That  your  petitioner  is  the  father  of  Julian  Hartley,  an 
infant  nine  years  old;  that  Leila  Blease,  formerly  Leila 
Hartley,  is  the  mother  of  the  said  Julian  Hartley. 
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**That  this  petitioner  and  Leila  Blease  separated  some 
years  ago,  and  that  now  this  petitioner  is  divorced  from  the 
said  Leila  Blease. 

**That  on  or  about  the  23d  day  of  February,  1912,  the 
custody  of  the  said  Julian  Hartley  was  duly  awarded  to 
this  petitioner  by  Judge  William  F.  Eve,  Judge  of  the 
City  Court  of  Richmond  county,  Georgia;  that  petitioner 
had  his  said  child  with  him  at  Samson.  Alabama,  and  on 
or  about  the  24th  day  of  November,  1913,  the  said  Leila 
Blease  went  to  the  schoolhouse,  where  petitioner's  child 
was,  and  kidnaped  the  said  Julian  Hartley  and  carried  him 
away  with  her,  and  still  has  the  said  child  with  her  now  at 
Batesburg,  Lexington  county,  South  Carolina,  as  petitioner 
is  informed  and  verily  believes,  restrained  of  its  liberty  and 
against  its  will  and  against  the  wishes  and  consent  of  your 
petitioner. 

''That  the  said  Leila  Hartley  is  not  a  fit  and  proper  per- 
son to  have  the  custody  and  possession  of  a  child,  she  being 
immoral  and  not  suited  for  such  rearing  of  a  child,  and 
under  the  judgment  of  the  Court  aforesaid,  the  custody  of 
the  said  child  has  been  awarded  to  your  petitioner.*' 

The  petitioner  introduced  in  evidence  a  certified  copy 
of  the  record  mentioned  in  the  petition,  whereby  it 

1  was  adjudged,  that  he  was  entitled  to  the  custody 
of  Julian  Hartley. 

He  also  offered  in  evidence  a  certified  copy  of  the  decree, 
rendered  by  the  Chancellor  of  the  State  of  Alabama,  on  the 
11th  day  of  September,  1912,  by  which  the  petitioner  and 
the  respondent,  Leila  Hartley,  were  divorced  from  the 
bonds  of  matrimony. 

The  principles  in  regard  to  the  custody  of  children  have 
been  so  frequently  announced  by  this  Court  in  recent 

2  cases,  that  we  deem  it  only  necessary  to  refer  to  the 
following  decisions,  for  a  statement  of  the  law  in 

regard  to  this  case : 
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Ex  parte  Davidge,  72  S.  C.  16,  51  S.  E.  269;  Bx  parte 
Reynolds,  11  S.  C.  296,  S3  S.  E.  490,  6  A.  &  E.  Ann. 
Cas.  936;  Bx  parte  Rembert,  82  S.  C.  336,  64  S.  E.  ISO; 
Ex  parte  Tillman,  84  S.  C.  SS2,  66  S.  E.  1049,  26  L.  R.  A. 
(N.  S.)  781. 

The  certified  copy  of  the  record  mentioned  in  the  petition, 
wherein  it  was  adjudged,  that  the  petitioner  was  entitled 
to  the  custody  of  Juhan  Hartley,  is  satisfactory  evidence 
of  the  fact,  that  the  petitioner  at  that  time,  was  a  proper 
person  to  whom  the  care  of  the  infant  should  have  been 
confided;  and  the  testimony  introduced  by  the  respondent 
to  show  that  since  then  his  conduct  has  been  such  as  to 
render  him  an  unfit  custodian  of  the  child  has  failed  to 
satisfy  this  Court  of  such  fact. 

Our  conclusion  is  that  the  discretion  vested  in  his  Honor, 
the  Circuit  Judge,  was  erroneously  exercised,  when 

3  he  awarded  the  custody  of  the  infant  to  his  grand- 
father, instead  of  restoring  him  to  the  possession  of 
the  petitioner. 

The  Court,  while  sympathizing  with  the  mother  in  her 
love  for  her  child,  feels  constrained  to  express  its  disap- 
proval of  the  illegal  methods  by  which  she  took  possession 
of  him. 

It  is  the  judgment  of  this  Court,  that  the  judgment  of 
the  Circuit  Court  be  reversed,  and  that  the  custody  of  Julian 
Hartley  be  restored  to  the  petitioner. 

Mr.  Justice  Eraser,  dissenting.  I  cannot  concur  in  the 
opinion  of  the  majority  of  this  Court.  As  I  see  it,  the 
conduct  of  the  mother  is  not  before  us.  The  order  of 
Judge  DeVore  is  a  rebuke  to  both  the  father  and  mother. 
The  mother  has  not  appealed.  The  judgment  of  this  Court 
is  based  strictly  upon  an  abuse  of  discretion — i,  e,,  manifest 
error,  in  taking  the  boy  from  the  custody  of  the  father. 
Was  this  manifest  error?  I  cannot  say  it  was.  In  the 
first  place,  these  people  live  comparatively  near  to  Judge 

7— M 
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DeVore,  and  he  is  in  a  better  position  than  I  am  to  arrive 
at  the  proper  disposition  of  the  boy,  and  the  record  would 
have  to  be  very  clear  to  warrant  me  in  setting  aside  his 
award.  I  not  only  do  not  think  that  Judge  DeVore  com- 
mitted manifest  error,  but  I  entirely  agree  with  him. 
While  the  custody  of  the  child  is  not  ideal,  it  seems  to  me 
he  did  the  best  thing  possible  under  the  circumstances.  I 
think  the  awarding  of  the  custody  of  this  boy  by  the  Courts 
is  liable  to  be  misunderstood  and  to  do  serious  harm.  The 
record  shows  (it  is  uncontradicted  and  by  that  we  must  be 
governed)  that  on  one  occasion  the  petitioner  by  force  took 
from  his  wife  money  that  was  unquestionably  hers,  made 
an  effort  to  escape  from  the  State  with  it  and  was  only 
prevented  from  doing  so  by  the  sheriff  On  another  occa- 
sion, the  respondent,  then  the  wife  of  the  petitioner,  was 
forced,  in  fear  of  bodily  injury  from  the  petitioner,  to  run 
away  from  her  home  and  seek  protection  of  a  neighbor. 
If  this  boy  is  to  be  subject  to  the  training  and  influence  of 
that  father,  enforced  by  the  order  of  the  Court,  then  the 
natural  consequence  will  be  that  he  will  follow  in  his 
father's  footsteps,  and  in  time  to  come  there  will  be  another 
woman  who  will  be  forced  to  leave  her  home  and  run  for 
protection  to  a  neighbor — that  is,  if  she  shall  start  in  time 
and  if  she  be  in  condition  to  run  fast  enough  and  shall  find 
a  neighbor  brave  enough  to  afford  the  protection. 

It  is  true  this  leaves  the  child  within  the  sphere  of  its 
mother's  influence,  but  Judge  DeVore  did  the  best  he  could 
to  discredit  it.  The  child  cannot  be  turned  adrift.  I  think 
Judge  DeVore  exercised  his  discretion  wisely,  and  I  dissent. 
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THE  MOBLEY  CO.  v.  McLUCAS. 

(82  S.  E.  986.) 

Trial.     Issues.     Reference.    Appeal  and  Error. 

The  defendant  is  not  entitled  to  a  jury  trial  of  issues  raised  by  plea  of 
failure  of  consideration,  and  counterclaim  alleged  to  grow  out  of 
plaintifTs  failure  to  perform  its  contract,  in  an  action  for  fore- 
closure of  a  mortgage  to  secure  purchase  money  of  fertilizers  sold 
by  plaintiffs  to  defendants  for  agricultural  purposes;  and  an  appeal 
from  an  order  of  reference  in  such  case  should  be  dismissed. 

Before  Spain^  J.,  Bennettsville,  February,  1914.  Appeal 
dismissed. 

Action  by  The  Mobley  Company  against  R.  M.  McLucas 
and  Effie  McLucas.     The  facts  are  stated  in  the  opinion. 

Messrs.  Townsend  &  Rogers  and  /.  K,  Owens,  for  appel- 
lants. 

Messrs.  Gibson,  Muller  &  Tison,  for  respondent,  sub- 
mit :  No  issues  were  asked  under  C.  C.  Rule  28:  76  S.  C. 
507.  Order  proper:  27  S.  C.  235;  79  S.  C.  269,  427;  69 
S.  C.  186,  and  in  discretion  of  Judge:  76  S.  C.  507. 

September  24,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chief 
Justice  Gary. 

This  is  an  appeal  from  an  order  of  reference,  which,  the 
appellants  contend,  deprived  them  of  a  mode  of  trial  to 
which  they  were  entitled  by  law,  to  wit,  a  trial  by  jury. 

The  action  is  to  foreclose  a  mortgage  of  certain  lands, 
which  was  executed  by  the  defendant,  R.  M.  McLucas,  to 

FooTKOTK. — As  to  constitutional  right  to  trial  by  jury  in  equitable 
actions  on  account  of  demand  for  damages,  see  note  in  16  L.  R.  A.  287, 
and  supplementary  note  in  L.  R.  A.  Extra  Annotations,  2  vol.  287;  as 
to  the  application  to  other  than  common  law  cases,  see  1  L.  R.  A.  481, 
and  in  1  Am.  &  Eng.  Ann.  Cases  708. 
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secure  the  payment  of  a  promissory  note,  made  by  the 
defendants  in  favor  of  the  plaintiff  in  consideration  of  fer- 
tilizers, which  the  plaintiff  agreed  to  advance  to  the  defend- 
ant, R.  M.  McLucas,  for  agricultural  purposes. 

The  defendants  answered  the  complaint,  setting  up 
failure  of  consideration;  and,  by  way  of  affirmative  relief, 
interposing  a  counterclaim  for  damages,  alleged  to  have 
been  sustained  by  the  defendants,  on  account  of  the  plain- 
tiff's failure  to  perform  its  part  of  the  contract. 

The  following  authorities  show  that  the  appeal  should  be 
dismissed:  McLaurin  v.  Hodges,  43  S.  C.  187,  20  S.  E. 
991 ;  Hunt  v.  Nolen,  46  S.  C.  551,  24  S.  E.  543;  Hardware 
Co.  V.  Washington,  47  S.  C.  187,  25  S.  E.  45;  MeCuIlough 
V.  Kirz^en,  49  S.  C.  445,  27  S.  E.  456;  Insurance  Assn.  v. 
Berry,  53  S.  C.  129,  31  S.  E.  53;  Gregory  v.  Perry,  66 
S.  C.  455,  45  S.  E.  4;  Bx  parte  Landrum,  69  S.  C.  136,  48 
S.  E.  47;  Pratt  v.  Timmerman,  69  S.  C.  186,  48  S.  E.  255; 
Engine  Co.  v.  Lodge,  72>  S.  C.  533,  53  S.  E.  993 ;  Shnte  v. 
Shiitc,  79  S.  C.  420,  60  S.  E.  961 ;  Machinery  Co.  v.  Hamil- 
ton, 89  S.  C.  438,  71  S.  E.  1029;  Welhorn  v.  Cobb,  92  S.  C. 


384,  75  S.  E.  691. 
Appeal  dismissed. 


8947 

ANDERSON  v.  CONWAY  LUMBER  CO. 

(82  S.  E.  984.) 

Master    and    Servant.     Negligence.    Contributory    Negligence.     As- 
sumption OF  Risks.     Evidence. 

1.  Master  and  Servant — Injury  to  Servant — Actions — Jury   Ques- 
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3.  Master  and  Servant — Injuries  to  Servant — Evidence — Adbcibsi- 
BiuTY. — In  an  action  for  the  wrongful  death  of  a  servant  killed  when 
a  pile  of  lumber  fell  upon  him,  where  it  was  claimed  that  the  fall  of 
the  pile  was  caused  by  the  giving  away  of  underpinning  beneath  the 
floor,  and  defendant  introduced  evidence  that  new  underpinning  had 
been  placed  under  the  floor  before  the  accident,  evidence  of  repairs 
after  the  accident  is  admissible. 

Before  Spain,  J.,  Conway,  October,  1913.     Affirmed. 

Action  by  Leonora  Adine  Anderson,  as  administratrix  of 
Robert  Harley  Anderson,  deceased,  against  Conway  Lum- 
ber Company.  From  judgment  for  plaintiff,  defendant 
appeals.     The  facts  are  stated  in  the  opinion. 

Messrs.  Smythe  &  Visanska  and  Roht,  B,  Scarborough, 
for  appellant.  The  former  submit :  There  must  he  reason- 
ably direct  proof  that  defendant's  negligence  was  proximate 
cause  of  the  injury:  77  S.  W.  67,  70;  84  N.  W.  36,  39,  40; 
77  N.  W.  731 ;  72  S.  C.  398,  404.  Where  testimony  shows 
that  the  injury  may  have  resulted  from  one  of  two  causes, 
for  one  of  which  and  not  the  other,  the  defendant  is  liable, 
plaintiff  must  fail  in  his  action:  203  Fed.  221;  11  N.  E. 
642;  37  N.  W.  182;  31  N.  E.  655;  16  S.  W.  275;  81  Atl. 
267;  77  Atl.  456;  76  S.  W.  623;  69  Atl.  207;  48  S.  E.  502. 
Master  not  responsible  where  servant  makes  use  of  appli- 
ance  in  way  not  contemplated  or  required  by  master:  77 
S.  C.  328,  335 ;  20  A.  and  E.  Enc.  141.  Contributory  neg- 
ligence: 20  S.  C.  219. 

Mr.  H.  H.  Woodward,  for  respondent,  cites:  As  to  evi- 
dence of  changes  and  repairs  after  accident:  29  Cyc.  616, 
618.  Same  class  of  testimony  introduced  by  defendant: 
51  S.  C.  222;  77  S.C.  73. 

September  26,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Gage. 
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The  plaintiff  had  a  verdict  below  for  $2,730.00,  actual 
damages,  for  the  killing  of  her  husband  by  the  alleged  neg- 
ligence of. the  defendant. 

The  defendant  appeals,  and  assigns  three  errors:  (1) 
That  the  testimony  does  not  convict  defendant  of  any 
delict;  (2)  that  the  testimony  convicts  plaintiff's  intestate 
of  a  delict  and  that  plaintiff's  intestate  assumed  the  risk 
which  killed  him;  (3)  that  the  testimony  of  plaintiff  in 
reply,  as  to  certain  repairs  after  the  event,  was  incompetent. 

The  deceased  was  fifty  years  old,  a  carpenter  and  man  of 
all  work  about  the  plant;  he  had  been  with  the  company 
twelve  years. 

The  accident  happened  on  this  wise:  There  were  two 
decks,  sometimes  called  platforms ;  one  was  called  the  green 
deck  and  one  was  called  the  dry  deck;  betwixt  these  two 
ran  a  sunken  way  on  which  a  car  was  plied;  on  the  green 
deck  the  freshly-sawn  boards  were  piled  eight  or  ten  feet 
high  upon  trucks,  and  the  load  was  about  eighteen  thousand 
pounds;  this  loaded  truck  was  pushed  down  an  inclined 
ironed  way  to  the  sunken  way,  and  then  rolled  upon  it,  to 
be  carried  up  or  down  that  way  to  a  proper  place  on  the 
opposite  or  dry  deck;  in  this  instance  the  truck  had  been 
loaded  with  green  plank  ready  for  transference,  but  for 
some  reason  the  men  who  loaded  it  and  whose  business  it 
was  to  transfer  it  were  not  present  at  the  accident;  the 
loaded  truck  was  held  in  place  by  three  chocks  or  standards ; 
by  the  witnesses  for  both  sides,  for  one  witness  to  the  side 
saw  the  event,  the  deceased  was  working  with  one  or  more 
of  the  standards  which  held  the  loaded  truck  to  its  place; 
the  truck  moved,  the  lumber  fell  from  it  and  killed  the 
deceased;  the  deceased  was  at  the  exact  locus  by  direction 
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The  contention  of  the  plaintiff  was  that  the  underpinning 
of  the  deck  where  the  track  stood  was  unsound;  that  for 
that  reason  the  foundation  gave  way,  and  the  load  lost  its 
balance  and  fell. 

There  was  more  than  one  witness  to  testify  that  the 
underposts  were  decayed;  and  the  appellant's  counsel  con- 
ceded at  the  argument  that  there  was  such  testimony.  And 
the  superintendent  testified  that  if  the  posts  were  decayed, 
then  the  men  he  had  sent  there  to  make  repairs  were  *Very 
derelict  in  their  duty." 

The  defendant's  witnesses  swore  the  posts  were  sound. 

The  jury  found  the  facts  for  the  plaintiff;  the  Circuit 
Judge  refused  to  disturb  the  verdict,  and  thus  ends  that 
controversy. 

But  the  defendant  further  contended  in  defense  ( 1 )  that 
the  deceased  assumed  the  risk  which  hovered  there,  and  (2) 
that  the  deceased  brought  on  the  fall  of  the  green  lumber 
by  his  own  unauthorized  interference  with  the  standards, 
so  that  his  own  act,  and  it  alone,  and  not  the  decayed  posts, 
caused  the  disaster. 

These  in  the  inverse  order : 

The  superintendent  of  the  plant  testified  that  he  directed 

the  deceased  to  do  a  particular  work  on  the  track 

1,2     where    the    loaded    truck    was    standing,    and    the 

deceased  was  there  to  do  that  work.     The  work  was 

to  move  the  track  a  few  inches  towards  the  mill. 

In  the  order  of  business  the  truck  was  loaded  to  be 
moved  along  that  track  to  the  sunken  way,  and  then  to  the 
dry  deck.  There  is  no  testimony  that  the  removal  of  it 
was  a  hazardous  business;  there  is  testimony  that  the 
removal  was  accomplished  many  times  each  day,  and  that 
the  chocks,  or  standards,  were  taken  out  to  accomplish  the 
removal ;  that  the  track  was  on  an  incline,  but  a  pressure 
of  force  was  necessary  to  move  the  loaded  truck  toward 
the  simken  way. 
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The  witness,  Hinson,  was  the  only  near  eyewitness  to 
the  accident;  he  testified  for  the  plaintiff,  and  he  said  the 
deceased  was  near  one  of  the  standards,  pulling  it  out  or 
putting  it  in,  and  that  the  lumber  fell  from  causes  unknown 
to  him. 

The  other  far  eyewitness,  Faison,  testified  for  the 
defendant.  He  was  on  the  dry  deck  of  the  sunken  way, 
fifty  yards  from  the  deceased ;  he  testified  the  deceased  had 
taken  out  one  standard,  and  was  about  to  remove  another 
when  the  truck  moved  forward  and  the  load  fell  off  the 
truck  and  killed  him. 

The  testimony  shows  that  the  right  way  to  move  the 
truck  was  to  take  out  the  standards.  The  issue  then  was : 
Did  the  load  fall  because  the  standards  were  taken  out  or 
because  the  underpinning  gave  way  ? 

The  jury  found  that  issue  for  the  plaintiff. 

On  the  other  question — that  of  assumption  of  risk — it  is 
sufficient  to  say,  if  the  rotten  timbers  caused  the  accident 
that  was  a  hidden  risk  which  the  deceased  did  not,  of  course, 
assume. 

In  our  judgment  the  Circuit  Judge  was  right  to  leave  the 
questions  suggested  to  the  jury. 

There  remains  yet  to  consider  the  competency  of  Wright's 
testimony  in  reply.  That  was  strictly  to  meet  the  testimony 
of  Ambrose  and  of  Cox.  They  testified,  in  answer, 
3  that  new  posts  were  put  under  the  deck  before  the 
accident;  and  no  repairs  were  made  after  the  acci- 
dent.    Wright  denied  that. 

In  our  opinion  the  judgment  must  be  affirmed ;  and  it  is 
so  ordered. 
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8951 

WICHMAN  V.  FOX  ET  AL. 

(82  S.  E.  1014.) 

Attachmext.     Fraudulent  Conveyances.     Undertakino  in  Attach- 
ment. 

1.  Attachment — ArFroAviT — Sufficiency — Conveyance  With  Intent 
TO  Defraud. — An   affidavit  which  states  that  the  defendants  were 

,  indebted  to  plaintiff  as  assignee  of  three  overdue  notes,  that  they 
had  failed  to  file  an  answer  to  a  suit  thereon  within  the  time  allowed 
or  to  give  bond  to  pay  any  judgment  as  required  by  the  Judge  as  a 
condition  of  their  answering,  that  one  of  the  defendants  had  no  prop- 
erty, and  the  other  had  conveyed  a  tract  of  land  worth  $12,000  to 
two  of  her  children  for  $10,  and  had  no  other  property  except  a 
house  and  lot  of  small  value,  sufficiently  sets  out  the  circumstances 
to  authorize  the  issuance  of  an  affidavit  on  the  ground  that  the 
debtors  were  about  to  dispose  of  or  had  disposed  of  their  property 
with  intent  to  defeat  or  defraud  their  creditors. 

2.  Attachment — Bond  —  Name  of  Plaintiff  —  Trade-Name.  —  An 
attachment  bond  was  properly  executed  in  the  individual  name  of 
plaintiff,  who  was  the  real  party  in  interest,  although  he  was  doing 
business  under  a  trade-name  different  from  his  individual  name. 

Before  DeVore,  J.,  Charleston,  February,  1913.  Appeal 
dismissed. 

Motion  to  dissolve  a  warrant  of  attachment  issued  in 
action  brought  by  R.  H.  Wichman,  doing  business  under  the 
style  and  trade  name  of  A.  Wichman  &  Son,  plaintiff, 
against  J.  R.  Fox  and  S.  j.  Fox.  From  an  order  refusing 
motion,  the  defendants  appeal. 

The  affidavit,  upon  which  the  attachment  was  issued,  after 
stating  facts  showing  existence  of  plaintiff's  cause  of  action 
against  defendants,  also  stated : 

**That  a  good  cause  of  action  exists  in  favor  of  deponent 
against  said  defendants  in  the  amount  hereinabove  specified. 

Footnote. — As  to  fraudulent  sale  or  conveyance  of  property  as  ground 
for  attachment,  see  note  in  6  A.  &  E.  Ann.  Cas.  618;  and  as  to  what 
intent  to  defraud  will  sustain  an  attachment,  see  note  in  80  L.  R.  A.  465 
to  490. 
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against  her,  deponent  having  been  informed  by  W.  R.  Fox, 
then  sheriff  of  Colleton  county,  and  a  brother-in-law  of  said 
S.  J.  Fox,  that  it  was  the  purpose  of  the  said  S.  J.  Fox  to 
dispose  of  and  assign  all  her  property.  That  this  is  an 
action  arising  for  the  recovery  of  money,  as  hereinabove  set 
forth,  and  against  the  defendant,  w^ho  has  assigned  and  is 
about  to  assign  and  dispose  of  her  property  with  intent  to 
defraud  creditors,  and  deponent  verily  believes  that  unless 
he  procures  an  attachment  of  the  property  of  the  said 
defendant  as  security  for  the  payment  of  such  judgment  as 
he  might  obtain  in  this  action,  that  he  will  lose  his  said  debt 
and  verily  believes  that  he  is  entitled  to  a  warrant  of  attach- 
ment for  the  purpose  aforesaid.  That  the  defendants 
herein  failed  to  put  in  any  answer,  demurrer  or  notice  of 
appearance  within  twenty  days  after  the  personal  service  of 
the  summons  and  complaint  herein  upon  them,  as  required 
by  laws  as  deponent  is  informed  by  his  said  attorneys,  but 
that  before  the  plaintiff  in  this  cause  could  secure  judgment 
by  default  the  said  defendants  made  a  motion  in  said  cause 
before  his  Honor,  Judge  Prince,  on  the  —  day  of  October, 
1912,  asking  that  they  be  relieved  of  their  default  herein 
and  be  allowed  to  answer  the  said  complaint.  That  as  a 
result  of  said  motion.  Judge  Prince  passed  an  order  permit- 
ting the  defendants  to  answer  the  complaint  in  the  said 
action  upon  condition  that  they  first  execute  and  deliver 
unto  the  plaintiff  a  bond,  with  sufficient  surety,  in  the  sum 
of  twenty-five  hundred  dollars.  The  condition  of  the  said 
bond  being  that  they  would  pay  whatever  judgment  was 
finally  obtained  against  them  in  said  action.  That  the  said 
defendants  neglected  and  refused  to  comply  with  said  order 
and  to  put  up  said  bond,  and  appealed  to  the  Supreme  Court 
from  said  order  of  Judge  Prince,  and  deponent  verily 
believes  and  alleges  that  their  failure  and  unwillingness  to 
put  up  the  said  bond,  as  required  by  Judge  Prince's  order,  is 
evidence  of  the  fact  of  their  fraudulent  intent  in  the  prem- 
ises, and  of  their  desire  to  prevent  the  collection  of  the 
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judgment  which  will  be  obtained  by  deponent  against  them 
in  the  said  action." 

The  grounds  of  exceptions  and  other  facts  are  stated  in 
the  opinion. 

Messrs.  Logan  &  Grace,  for  appellants. 

Messrs.  Howell  &  Gruber,  for  respondents,  submit: 
Order  is  not  appealable:  3  S.  C.  417.  Objection  to  form  of 
bond  not  specified  in  motion  papers:  C.  C.  Rule  57;  73  S.  C. 
19.     The  signature  was  proper:  55  S.  C.  550. 

September  28,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Fraser. 

The  appellants  state  their  case  as  follows : 

**This  is  an  appeal  from  an  order  of  his  Honor,  Judge 
J.  W.  DeVore,  refusing  to  dissolve  an  attachment  issued  on 
the  ground  that  the  defendants  were  about  to  dispose  of,  or 
had  disposed  of,  the  property  belonging  to  them  with  the 
purpose  and  intention  of  defeating  or  defrauding  their 
creditors,  and  especially  plaintiff.  The  ground  for  the 
motion  to  dissolve  being  that  no  facts  or  circumstances  were 
stated  from  which  it  could  be  inferred  that  defendants  were 
acting  or  had  acted  as  they  were  charged  with  doing.  There 
are  five  exceptions,  but  these  exceptions  raise  practically  two 
points :  First,  that  the  affidavit  on  which  the  attachment  was 
issued  did  not  state  facts  or  circumstances  sufficient  to 
authorize  its  issuance,  and  second,  because  the  undertaking, 
which  w^as  given  to  secure  said  attachment,  was  not  properly 
executed." 

The  affidavit  upon  which  the  attachment  issued  alleged 
that  the  plaintiff  was  the  assignee  of  three  notes  of  J.  R. 
Fox  and  S.  J.  Fox,  one  due  on  1st  January,  1911,  and  there 
was  due  thereon  four  hundred  and  ninety-seven  20-100  dol- 
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lars,  and  no  part  thereof  has  been  paid ;  the  second  note  was 
due  on  1st  November,  1911,  and  there  was  due  thereon  five 
hundred  and  forty-nine  19-100  dollars,  no  part  of  which  had 
been  paid;  the  third  promissory  note  due  on  1st  December, 
1911,  and  there  was  due  thereon  five  hundred  and  forty- 
seven  83-100  dollars.  That  in  April,  1912,  the  defendant, 
S.  J.  Fox,  conveyed  a  tract  of  land  worth  ten  or  twelve 
thousand  dollars  to  two  of  her  children  for  ten  dollars. 
That  J.  R.  Fox  had  no  property,  and  S.  J.  Fox  had  no  other 
property  except  a  house  and  lot  of  small  value.  That  suit 
was  brought  on  said  notes,  and  the  defendant  allowed  her 
time  to  answer  to  go  by  without  putting  in  an  answer. 
That  the  defendants  were  allowed  to  answer  on  condition 
that  they  execute  a  bond  to  pay  any  judgment  that  should 
be  obtained,  and  the  failure  to  execute  the  bond.  On  these 
facts  the  plaintiff  asks  for  an  attachment. 

It  seems  that  the  facts  and  circumstances  were  sufficiently 
set  out. 

R.  H.  Wichman  was  a  plaintiff.     A.  Wichman  &  Son  is 

a  mere  trade  name.     R.  H.  Witchman  is  the  real 

2     plaintiff,  as  set  forth  in  the  caption  of  the  case  and  in 

the  affidavit.     R.  H.  Wichman,  then,  is  the  proper 

name  in  which  to  execute  the  bond. 

The  appeal  is  dismissed. 
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BANK  OF  COLUMBIA  v.  HAVIRD  ET  AL, 

(82  S.  E.  1006.) 

Judgments.     Vacating.     Peactice.     Foreclosure.    Judicial  Sales. 

1.  Judgment  —  Vacation  —  Grounds  —  Omission  by  Adverse  Party  — 
Time. — Code  Civ.  Proc.  1912,  sec.  226,  provides  that  the  Court,  at 
any  time  within  one  year  after  notice  thereof,  may  relieve  a  party 
from  a  judgment,  order,  or  other  proceeding  taken  against  him 
through  his  mistake,  inadvertence,  surprise,  or  excusable  neglect. 
Held,  that  such  section  did  not  limit  the  time  within  which  the  Court 
might  grant  relief  from  a  judgment,  where  the  ground  for  relief  was 
not  a  mistake  or  inadvertence  of  the  applying  party,  but  an  omission 
of  necessary  procedure  by  the  adverse  party. 

2.  Mortgages — Foreclosure — Answers — Service  on  Codefendants. — 
Where  defendant  mortgagees  sought  affirmative  relief  by  foreclosure 
of  their  respective  mortgages,  it  was  their  duty  to  serve  a  copy  of 
their  answers  on  the  other  defendants  as  well  as  on  the  plaintiff,  and 
their  failure  to  do  so  could  not  be  successfully  urged  as  a  reason  why 
another  defendant,  not  so  served,  should  be  barred  after  one  year 
from  moving  to  set  judgments  of  foreclosure  aside. 

8.  Mortgages — Foreclosure — Defectivte  Proceedings — Bona  Fide  Pur- 
chaser— Title. — Where  defendant  mortgagees  in  foreclosure  sought 
to  have  their  mortgage  foreclosed,  and,  having  secured  foreclosure 
decrees,  the  property  was  sold  to  a  bona  fide  purchaser,  the  decrees 
were  not  void  because  such  mortgagees  neglected  to  serve  a  copy  of 
their  answer  on  the  other  defendants,  nor  was  the  purchaser's  title 
affected  thereby. 

Before  Shipp,  J.,  Newberry,  September,  1913.  Modi- 
fied. 

Motion  by  Bettie  Havird,  a  defendant,  to  vacate  and  set 
aside  certain  judgments  obtained  against  her  by  her  code- 
fendants in  case  of  Bank  of  Columbia,  plaintiff,  against  The 
Havird  Company  and  others,  defendants.  The  motion 
being  refused,  Bettie  Havird  appeals.  The  facts  are  stated 
in  the  opinion. 

Footnote. — As  to  how  far  a  purchaser  at  an  execution  or  judicial  sale 
is  protected  as  a  bona  fide  purchaser,  see  note  in  21  L.  R.  A.  1  to  54. 
As  to  right  of  defendant  to  have  default  judgment  taken  against  him 
on  the  account  of  failure  of  some  other  person  than  the  party  or  his 
attorney  to  attend  to  case,  see  note  in  80  Am.  &  Eng.  Ann.  Cas.  1918e, 
752. 
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Mr.  Lambert  IV.  Jones,  for  appellant,  cites:  Judgments 
taken  on  answer  of  codefendant  without  notice  to  defendant 
are  voidable:  95  S.  C.  343;  Code  Civil  Proc,  sees.  190,  179, 
180,  191,  192,  227.  Where  moving  party  has  npt  been 
guilty  of  laches:  17  S.  C.  449. 

Messrs.  Hunt,  Hunt  &  Hunter,  for  Bank  of  Prosperity, 
Bank  of  Saluda  and  M.  H.  Kempson,  respondents,  cite: 
N^o  abuse  of  discretion  in  refusing  motion:  95  S.  C.  343, 
which  should  have  been  made  zdthin  one  year:  17  S.  C.  442. 
No  showing  that  judgment  was  improper  or  unjust:  77  S.  C. 
91,  or  prejudicial  to  appellant:  42  S.  C.  330.  The  title  of 
the  purchaser  should  stand:  19  S.  C.  554. 

September  29,  1914. 

The  opinion  of  the  Court  was  deHvered  by  Mr.  Chief 
Justice  Gary. 

The  facts  are  thus  stated  by  the  respondents'  attorneys: 

**This  is  an  action  brought  by  the  Bank  of  Columbia 
against  the  defendants,  to  foreclose  a  mortgage  given  by  the 
defendant,  Bettie  Havird,  to  the  Havird  Company,  and 
assigned  by  the  Havird  Company  to  the  Bank  of  Columbia. 
The  Havird  Company,  the  Bank  of  Prosperity,  the  Bank 
of  Saluda  and  Robert  L.  Luther  were  made  parties,  as  they 
held  other  mortgages  and  claimed  a  lien  and  interest  on  the 
premises.  M.  H.  Kempson,  by  notice  duly  served  on  all 
parties,  together  with  a  proposed  answer  setting  up  his  mort- 
gage, was  made  a  party  as  the  holder  of  one  of  the  mort- 
gages, which  was  given  to  the  Havird  Company. 

The  case  being  at  issue  was  referred  to  the  master,  who, 
after  taking  testimony,  reported  the  different  mortgages, 
the  amount  due  and  the  priorities  of  the  same.  This  report 
was  duly  confirmed  by  order  of  the  Circuit  Court  June  — , 
1911,  and  land  was  ordered  sold,  and  the  proceeds  paid  out, 
in  accordance  with  the  priorities  reported  by  the  master. 
This  order  of  the  Circuit  Court  also  allowed  judgment 
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against  Bettie  Havird,  in  favor  of  the  plaintiff  and  the  dif- 
ferent defendants,  who  set  up  their  mortgage  claims. 

Under  this  order  of  the  Court,  the  land  was  sold  on  sales 
day  in  December,  1911,  to  B.  W.  Crouch,  who  was  the 
highest  bidder  for  the  same,  for  and  at  the  price  of  $300. 
This  sum  was  paid  to  the  master  and  Mr.  Crouch  received  a 
deed.  On  or  about  August  12,  1913,  the  attorneys  for  the 
various  parties  were  served  with  a  petition,  purporting  to  be 
for  the  purpose  of  having  this  action  carried  out.  This  peti- 
tion, however,  when  it  was  heard  before  his  Honor,  Judge 
Shipp,  was  treated  by  him  as  a  motion  to  set  aside  judgment 
in  this  case.  Judge  Shipp,  after  hearing  arguments, 
declined  to  set  aside  judgment,  on  the  ground  that  more  than 
one  year  had  elapsed  since  its  rendition,  and  he  was  pre- 
cluded from  opening  same. 

At  the  same  time,  he  heard  a  motion  to  confirm  the  mas- 
ter's report  on  sales.  There  was  no  objection  to  this  report, 
except  by  the  appellant,*  Bettie  Havird.  Judge  Shipp 
affirmed  the  said  report  on  sales.  The  defendant,  Bettie 
Havird,  now  appeals  to  this  Court  on  various  exceptions." 

The  order  of  his  Honor,  the  presiding  Judge,  was  as  fol- 
lows: 

**This  is  an  application  on  the  part  of  Bettie  Havird,  one 
of  the  defendants  in  the  original  action,  to  open  a  judgment 
rendered  on  the  -^  day  of  June,  1911,  on  the  grounds  of 
excusable  neglect,  etc.  If  I  had  jurisdiction  to  open  the 
judgment,  I  would  do  so,  in  so  far  as  the  Bank  of  Pros- 
perity and  the  Bank  of  Saluda  are  concerned — ^but  as  the 
application  was  not  made  until  August  12,  1912, — more 
than  one  year  after  the  judgment  sought  to  be  opened  was 
rendered,  and  of  which  the  defendant,  Bettie  Havird,  must 
be  taken  to  have  had  notice,  under  the  Code  I  am  precluded 
from  opening  said  judgment  for  the  reasons  assigned.  The 
judgment  is  not  void,  but  the  most  that  can  be  said  is, 
that  in  part  it  might  have  been  modified,  if  application  had 
been  made  within  one  year.*' 
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The  only  grounds  upon  which  the  petitioner  rehes  to  show 
that  the  said  judgments  were  prejudicial  to  her,  relate  to  the 
judgments  in  favor  of  the  Bank  of  Saluda,  and  the  Bank  of 
Prosperity.  Therefore,  the  petition  will  be  considered  as  if 
the  other  judgments  therein  mentioned  were  not  alleged  to 
be  erroneous. 

The  first  question  that  will  be  considered,  is  whether  there 
was  error  on  the  part  of  his  Honor,  the  Circuit  Judge,  in 
ruling  that  as  more  than  one  year  had  elapsed,  he  was  with- 
out power  to  give  relief  against  the  judgments  recovered 
by  the  Bank  of  Saluda  and  the  Bank  of  Prosperity. 

Section  225  of  the  Code  of  Civil  Procedure,  upon  which 
his  Honor,  the  Circuit  Judge,  based  his  ruling,  provides  that 
"the  Court  may  also,  in  its  discretion,  and  upon  such  terms 
as  may  be  just,  at  any  time  within  one  year  after  notice 
thereof,  relieve  a  party  from  a  judgment,  order,  or  other 
proceeding,  taken  against  him  through  his  mistake,  inad- 
vertence, surprise,  or  excusable  neglect." 

This,  however,  is  not  a  case  in  which  the  petitioner  is  seek- 
ing relief  on  the  ground  that  the  judgments  were  taken 
against  her  through  her  mistake,  etc.,  but  through 

1  the  mistake,  etc.,  of  other  parties  to  the  action.     The 
provisions  of  section  225  of  the  Code  as  to  the  one 

year  Hmitation,  are,  therefore,  inapplicable.     Insurance  Co, 
V.  Mohley,  90  S.  C.  552,  73  S.  E.  1032. 

It  was  the  duty  of  those  defendants,  who  were  mortga- 
gees and  sought  affirmative  relief  by  foreclosure  of  their 
respective  mortgages,  to  serve  a  copy  of  their  answers  on 
the  other  defendants,  as  well  as  on  the  plaintiff, 

2  and,  their  failure  to  discharge  such  duty,  can  not  be 
successfully  urged  as  a  reason,  why  another  defend- 
ant should  be  barred  in  one  year,  from  making  a  motion  to 
set  aside  the  judgments.     Gibson  v.  Bethea,  95  S.  C.  343, 
78  S.  E.  1025. 

Furthermore,  the  reasonable  inference  from  the  allega- 
tions in  the  petition,  is,  that  she  did  not  have  information  in 
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regard  to  the  failure  of  the  defendant  mortgagees,  to  serve 
a  copy  of  their  answer,  for  more  than  a  year  after  the  judg- 
ments were  rendered. 

As  the  reason  assigned  for  refusing  the  motion,  in  this 
respect,  was  based  upon  an  erroneous  principle  of  law,  the 
exception  should  be  sustained  and  the  judgments  in  favor 
of  the  Bank  of  Saluda  and  the  Bank  of  Prosperity  set  aside. 
Of  course,  the  grounds  upon  which  the  petitioner  relies,  to 
show  that  the  said  judgments  were  erroneously  rendered, 
will,  hereafter,  be  determined  by  reference  or  otherwise. 

The  next  question  for  determination  is,  whether  the 
order   confirming   the    report   of    sales    should    be 

3,  4  reversed,  in  so  far  as  the  rights  of  the  purchaser 
are  involved. 

There  is  nothing  in  the  record  tending  to  show  that  B.  W. 
Crouch,  who  bid  off  the  property,  and  to  w^hom  a  deed  of 
conveyance  was  made,  was  not  in  every  respect,  a  bona  fide 
purchaser.  The  judgment  was  not  void,  but  merely  void- 
able. Therefore,  his  rights  will  not  be  affected  by  reason 
of  the  fact  that  said  judgments  must  be  vacated. 

This  principle  is  sustained  by  the  following  authorities: 
LeConte  v.  Irwin,  19  S.  C.  554;  LeConte  v.  Irwin,  23  S.  C. 
196;  Ruff  V.  Doty,  26  S.  C.  173,  1  S.  E.  707;  Bason  v.  IVit- 
cofskey,  29  S.  C.  239,  7  S.  E.  291 ;  Ross  v.  Carroll,  33  S.  C. 
202,  11  S.  E.  760;  McMahon  v.  Pugh,  62  S.  C.  506,  40  S.  E. 
961 ;  Gilliam  v.  Gilliam,  65  S.  C.  129,  43  S.  E.  386. 

The  exceptions  raising  this  question  are  overruled. 

These  conclusions  render  unnecessary  the  consideration 
of  the  additional  grounds,  upon  which  the  respondents' 
attorneys  gave  notice  they  would  ask  that  the  order  of  the 
Circuit  Court  be  affirmed. 

It  is  the  judgment  of  this  Court  that  the  judgment  of  the 
Circuit  Court  be  modified  in  the  particulars  hereinbefore 
mentioned,  and  that  in  all  other  respects  it  be  affirmed. 
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Mr.  Justice  Watts,  dissenting,  I  dissent.  The  sale 
should  be  set  aside  and  resale  made.  The  Circuit  Judge 
was  in  error  in  confirming  the  sale  under  the  circumstances, 
and  a  plain  injustice  was  done  the  appellants,  and  their  prop- 
erty rights  sacrificed;  whereas,  by  a  resale  all  of  the  credi- 
tors can  be  paid  in  full  and  something  left  for  the  debtor. 


8954 
calder  v.  maxwell. 

(82  S.  E.  997.) 
Judicial  Sales.     Failure  to  Comply  With  Bid.     Resale. 

1.  An  officer  making  a  judicial  sale  has  no  power  beyond  that  con- 
ferred by  the  order  of  Court  which  must  be  strictly  followed. 

2.  Where  an  order  for  sale  makes  no  provision  for  resale  on  refusal 
of  a  bidder  to  comply  with  his  bid,  the  officer  to  sell  cannot  resell 
without  further  direction  from  the  Court,  and  should  report  the 
sale  and  failure  of  bidder  to  comply  to  the  Court,  and  await  its 
direction. 

8.  Civil  Code  1912,  sec.  8706,  providing  for  a  resale  by  the  sheriff  at 
the  risk  of  the  purchaser  at  an  execution  sale  who  does  not  comply 
with  his  bid,  does  not  apply  to  a  sale  by  the  sherifif  as  directed  by 
decree  of  foreclosure,  but  in  such  case  the  powers  of  the  sheriff  arc 
governed  by  the  Court's  order,  and  where  that  makes  no  provision 
for  a  resale,  the  failure  of  the  purchaser  to  comply  with  his  bid 
should  be  reported  to  the  Court  so  that  he  might  be  noted  to  show 
cause  for  such  failure 

4.  A  purchaser  at  a  foreclosure  sale  is  not  required  to  take  a  title 
against  which  there  are  incumbrances  any  more  than  he  would  be 
compelled  to  take  it  if  he  had  contracted  directly  with  the  former 
owner. 

Before  RiCE^  J.,  Florence,  April,  1913.     Affirmed. 

Nonsuit  in  action  by  R.  A.  B.  Calder  against  P.  J.  Max- 
well. Plaintiff  appeals.  The  facts  are  stated  in  the 
opinion. 

FooTXOTE. — As  to  allowance  of  reasonable  time  to  examine  title  to 
lands  purchased  at  judicial  sale,  see  note  in  62  L.  R.  A.  (N.  S.)  761. 
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Messrs.  Gasque  &  Page,  for  appellant,  submit :  The  rule 
of  caveat  emptor  applies:  27  Cyc.  1723 ;  2  McC.  382;  2  Bay 
169,  170;  Const.  Rep.  143;  2  Hill  297;  2  Bail.  418;  2  Brev. 
45;  26  S.  C.  41.  Resale:  8  S.  C.  1 ;  17  Cyc.  1259,  1260; 
Civil  Code  3706;  2  Brev.  180;  2  Bailey  291 ;  3  Hill  178. 

Messrs  Willcox  &  Willcox,  for  respondent. 

September  29,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justick 
Gage. 

The  plaintiff  was  defendant  in  an  action  to  foreclose  a 
mortgage  of  land ;  a  decree  for  sale  was  made,  but  no  pro- 
vision was  made  in  it  for  a  resale  in  the  event  of  a  failure 
of  the  purchaser  to  comply  with  his  bid ;  the  sale  was  had, 
and  the  defendant  here  was  the  highest  bidder,  and  the  land 
was  knocked  down  to  him;  the  defendant  here  neglected  to 
comply;  the  sheriff  (who  was  named  in  the  decree  as  the 
organ  of  the  Court  to  sell),  without  any  report  of  the 
default  to  the  Court  and  without  any  new  directions  to  do 
so,  proceeded  in  a  subsequent  month  to  resell;  the  same 
purchaser  bid  again,  and  the  land  w^as  again  knocked  down 
to  him,  but  at  a  reduced  price ;  the  mortgagor  and  defendant 
in  that  suit  now  sues  the  defendant  here  for  the  difference 
in  the  purchase  prices. 

Strange  to  say,  the  plaintiff  here  thereafter  bought  from 
the  defendant  here,  the  land  and  now  owns  it. 

The  Court  below  granted  a  nonsuit. 

There  are  twelve  exceptions,  but  there  are  only  two  issues 
to  be  decided. 

We  think  the  Court  was  right  upon  both  the  grounds 
upon  w'hich  it  based  its  order. 

First.  It  was  an  accident  merely  that  in  this  instance 
the  sale  was  made  by  the  sheriff.  Such  sales  are  generally 
made  by  the  master  or  by  the  clerk.     They  could  be  made 
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by  an  individual,  officer  or  private  person,  to  whom 

1  the  direction  of  the  Court  might  come.  The  Court 
makes  the  sale,  and  orders  generally  one  of  its  offi- 
cers to  write  the  deed  for  the  defendant,  and  to  convey 
whatever  title  the  defendant  may  have  had,  and  no  more. 
In  the  absence  of  a  specific  direction  the  sheriff  must  make 
the  sale.     1  Code  of  Laws,  sec.  1192. 

The  order  of  the  Court  is  the  blazed  way  for  the  officer 
to  follow,  and  no  other. 

The  officer  in  this  instance,  and  in  all  instances,  unless 

the  order  contain  other  instructions,  should  have  reported 

to  the  Court  the  sale  and  the  refusal  of  the  purchaser  to 

comply  with  his  bid;  and  the  purchaser  would  then 

2  have  been  noted  to  show  cause  why  he  did  not  com- 
ply.    The  purchaser  might  have  a  good  reason  to 

refuse  compliance,  or  he  might  have  none;  but  the  fact 
would  appear. 

The  provisions  of  the  statute,  with  reference  to 

3  sale  by  the  sheriff  under  executon,  have  no  rele- 
vancy to  this  issue  here.     Sec.  3706,  Code  of  Laws, 

1912. 

The  execution  directs  the  sheriff  to  sell;  it  is  general  in 
its  terms,  and  its  form  is  fixed  by  statute.  Code  of  Civil 
Procedure  ( 1893 ) ,  sec.  308. 

Secnd.  If  there  were  encumbrances  on  the  title 

4  of  the  judgment  debtor,  the  purchaser  had  a  right  to 
decline  to  take  the  title.     There  were  encumbrances. 

Had  Calder  agreed  with  Maxwell  to  sell  to  him,  and  had 
Maxwell  declined  to  comply  by  reason  of  an  encumbered 
title,  a  Court  would  not  compel  compliance. 

The  case  is  not  altered  that  Calder's  title  was  sold  invol- 
untarily. Virginia-Carolina  Chemical  Co,  v.  McLiicas,  87 
S.  C.  357,  69  S.  E.  670. 

The  Circuit  Court  decided  no  other  issues. 

The  judgment  of  that  Court  is  affirmed. 

Mr.  Justice  Hydrick  concurs  in  the  result. 
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This  is  an  action  brought  by  the  plaintiff,  Viola  McLean, 
to  partition  twenty-five  acres  of  land  lying  in  the  town  of 
Prosperty,  formerly  known  as  the  village  of  Frog  Level. 
This  land  was  conveyed  by  James  Gauntt  on  January  13, 
1868,  to  William  Bridges,  Jr.,  as  trustee  in  special  trust 
for  the  sale  and  separate  use  of  Clarissa  Bridges,  during 
her  life  and  at  her  death  to  her  issue  then  living,  the  issue 
of  a  deceased  child  taking  amongst  them  the  share  to  which 
their  parent  would  have  been  entitled  had  he  or  she  been 
then  living. 

Clarissa  F.  Bridges,  the  tenant,  died  on  June  22d,  1912, 
leaving  as  her  only  issue  living  the  plaintiff,  Viola  McLean, 
and  the  defendant,  Bettie  Havird.  Prior  to  the  death  of 
Clarissa  F.  Bridges,  the  defendant,  Bettie  Havird,  mort- 
gaged her  interest  by  various  mortgages  to  different  parties 
One  of  these  mortgages  was  foreclosed,  making  the  other 
mortgagees  parties  in  the  case  of  The  Bank  of  Columbia, 
plaintiff,  v.  The  Havird  Company,  et  al.,  99  S.  C.  110, 
82  S.  E.  1006.  Under  this  foreclosure  proceeding  the  inter- 
est of  Bettie  Havird  was  sold  at  public  auction  by  said  mas- 
ter for  Newberry  county,  on  sales  day  in  December,  1911, 
prior  to  the  death  of  the  life  tenant,  Clarissa  F.  Bridges. 

At  this  foreclosure  sale  the  interest  of  Bettie  Havird  was 
purchased  by  B.  W.  Crouch  for  three  hundred  dollars,  he 
being  the  biggest  bidder  at  that  price,  and  he  complied  with 
the  terms  of  sale  by  paying  all  cash  and  a  deed  was  given 
him  by  me. 

After  the  death  of  Clarissa  F.  Bridges  this  action  was 
commenced  by  the  plaintiff  against  the  defendant,  B.  W. 
Crouch,  and  his  codefendants  for  partition  of  the  land,  the 
plaintiff  alleging  the  facts  to  show  why  all  these  parties 
were  made  defendants.  The  defendant,  B.  B.  Hair, 
answered  the  complaint,  alleging  that  he  was  the  owner  of 
and  entitled  to  one  acre  of  said  land,  which  is  described  in 
his  answer,  on  account  of  having  a  deed  from  Clarissa  F. 
Bridges,  Viola  McLean  and  Bettie  Havird.     I  will  state 
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The  attorney  for  Viola  McLean  then  made  a  motion  to 
be  allowed  to  reply  to  the  answer  of  the  Bank  of  Pros- 
perity, which  motion  I  overruled  on  the  ground  that  his 
time  for  replying  was  out  and  that  his  motion  did  not  com- 
ply with  the  statute  following  answers  after  the  time  had 
expired.     I  then  commenced  the  taking  of  the  testimony. 

Some  of  the  testimony  attacking  the  execution  of  the 
notes  and  mortgages  of  the  Bank  of  Prosperity  I  over- 
ruled as  incompetent,  as  no  issue  had  been  raised  as  to  the 
proper  execution  of  same.  This  testimony  was  taken  down 
by  me  under  the  head  of  objected  testimony,  as  required  by 
the  statute,  and  is  herewith  submitted  along  with  the  other 
testimony  as  a  part  of  this  report.  After  the  reply  of  Bet- 
tie  Havird  to  the  answer  of  the  Bank  of  Prosperity  was 
overruled  by  me,  and  as  there  was  no  issue  as  to  the  validity 
of  the  notes  and  mortgages  of  the  Bank  of  Prosperity  as 
against  Viola  McLean,  I  find  that  the  Bank  of  Prosperity 
is  entitled  to  the  relief  asked  in  its  answer,  find  that  there  is 
still  due  and  owing  on  its  notes  and  mortgages  the  sum  of 
one  hundred  and  thirty-one  and  27-100  dollars,  with  interest 
from  the  25th  day  of  August,  A.  D.  1913,  at  the  rate  of 
eight  per  cent,  per  annum  and  thirteen  and  12-100  dollars 
attorney's  fees.  I  find  that  said  mortgage  should  attach 
to  the  share  of  Viola  McLean  when  the  land  is  partitioned 
for  the  amount  named. 

The  only  other  issue  raised  in  the  case  was  the  issue 
between  Bettie  Havird  and  B.  W.  Crouch  as  to  the  validity 
of  B.  W.  Crouch's  deed  and  as  to  his  interest  in  the  prop- 
erty. The  defendant,  Bettie  Havird,  attacked  B.  W. 
Crouch's  right  as  set  up  in  the  complaint  and  his  answer,  as 
I  see  it,  on  three  grounds :  First,  because  the  deed  to  B.  W. 
Crouch  was  without  sufficient  consideration;  second,  because 
the  sale  had  never  been  confirmed  by  the  Court;  third 
because  it  purported  to  sell  the  interest  of  Bettie  Havird 
before  the  death  of  the  life  tenant. 

Considerable  testimony  was  produced  showing  the  value 
of  a  one-half  interest  in  this  tract  of  land.     I  find  that 
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inadequate  consideration  is  not  sufficient  to  set  aside  a  deed 
made  at  a  public  sale  under  an  order  of  the  Court. 

3  The  cases  of  Ex  parte  Alexander,  35  S.  C.  416,  14 
S.  E.  454;  Bx  parte  Cooley.  69  S.  C.  154,  48  S.  E. 

92,  and  Connor  v.  McCoy,  83  S.  C.  174,  65  S.  E.  257, 
clearly  show  that  inadequate  consideration  alone  is  not  suffi- 
cient to  set  aside  a  deed  based  on  a  sale  at  public  auction 
under  an  order  of  the  Court.  As  the  evidence  did  not 
show  anything  else  except  mere  inadequacy  of  considera- 
tion, I  find  that  saicj  deed  must  stand. 

As  to  the  fact  that  this  sale  to  B.  W.  Crouch  has  never 

been  confirmed  by  order  of  the  Court,  this  cannot  avail  the 

defendant,  Bettie  Havird,  in  this  action.     If  she  has  any 

remedy,  or  if  she  can  show  why  such  sale  should  not 

4  be  confirmed,  she  will  have  to  set  same  up  in  the 
action  of  The  Bank  of  Columbia  v.   The  Havird 

Company,  in  which  the  said  sale  was  made. 

As  to  the  contention  of  Bettie  Havird  that  no  sale  of  her 
interest  could  be  made  that  would  carry  with  it  title,  prior 
to  the  death  of  the  life  tenant,  I  find  that  the  law  does  not 

support  this  contention.     Under  the  construction  I 
5       place  upon  the  deed  from  James  Gauntt  to  William 

Bridges,  Jr.,  as  trustee,  under  which  all  parties  to 
this  action  are  claiming,  the  plaintiflF,  Viola  McLean,  and 
defendant,  Bettie  Havird,  had  a  contingent  interest  in  said 
property;  in  other  words,  they  were  contingent  remainder- 
men. Under  the  case  of  Bank  v.  Garlington,  54  S.  C.  413. 
32  S.  E.  513,  and  the  cases  therein  cited,  and  under  the  cases 
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11.  Ifind  that  there  is  a  balance  due  on  the  notes  and  mort- 
gages of  the  Bank  of  Prosperity  one  hundred  thirty-one 
and  27-100  dollars,  with  interest  from  the  25th  day  of 
August,  A.  D.  1913,  at  the  rate  of  eight  per  cent,  per  annum, 
and  thirteen  and  12-100  dollars  attorney's  fees,  and  that  the 
said  mortgage  should  attach  to  and  be  a  lien  on  the  interest 
of  \^iola  McLean  in  the  balance  of  twenty-five  acres  after 
cutting  off  the  one  acre  owned  by  the  said  B.  B.  Hair. 

in.  That  the  said  Viola  McLean  is  the  owner  of  and 
entitled  to  an  undivided  one-half  interest  in  the  said  balance 
of  twenty-five  acres  after  cutting  off  the  one  of  B.  B.  Hair; 
and  that  the  said  B.  W.  Crouch  is  the  owner  of  and  entitled 
to  the  other  one-half  undivided  interest  in  the  said  twenty- 
five  acres,  and  that  the  plaintiff  is  entitled  to  partition  of 
said  balance  of  twenty-five  acres  between  herself  and  said 
B.  W.  Crouch. 

All  of  which  is  respectfully  submitted.'' 

The  exceptions  to  the  decree  were  as  follows : 

L  Because  his  Honor,  the  presiding  Judge,  erred  in  con- 
firming the  master  in  striking  out,  on  August  12th,  1913, 
the  cross  answer  of  the  defendant,  Bettie  Havird,  to  the 
answer  of  the  Bank  of  Prosperity,  after  the  master  had, 
on  July  10th,  1913,  ordered  the  Bank  of  Prosperity  to 
serve  its  answer  on  its  codefendant,  Bettie  Havird,  and  the 
said  answer  having  been  served  on  July  10th,  1913 — the 
said  master  also  ordering  on  July  10th,  1913,  the  said 
Bettie  Havird,  to  put  in  her  answer  by  July  25th,  1913,  the 
same  having  been  done  by  her,  thus  the  said  orders  of  said 
master  being  fully  complied  with,  were  thus  determined,  the 
error  on  the  master's  part  being  his  attempt  to  reverse  him- 
self after  his  orders  had  been  fully  complied  with,  by  both 
parties,  and  not  applied  from. 

n.  Because  his  Honor,  the  presiding  Judge,  erred  in  con- 
firming the  master's  report,  thereby  sustaining  the  master 
in  striking  out  the  cross  answer  of  Bettie  Havird,  to  the 
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Bank  of  Prosperity  had  already  been  adjudicated  in  another 
suit,  to  wit:  The  Bank  of  Cohimbia  v.  The  Havird  Com- 
pany, Bettie  Havird  et  a/.,  while  the  record,  before  the 
master  in  that  suit,  showed  him  postively  that  the  fore- 
closure proceedings  in  that  suit  on  the  part  of  the  Bank  of 
Prosperity  had  never  been  served  upon  her,  Bettie  Havird ; 
hence  not  legally  adjudicated  at  all. 

VI.  Because  his  Honor,  the  presiding  Judge,  erred  in 
sustaining  the  master  in  his  holding  and  allowing  that 
the  Bank  of  Prosperity  could  introduce  its  two  claimed 
notes  and  mortgages,  without  proof  of  same,  while  the  evi- 
dence before  the  master  already  taken  down  by  him,  though 
objected  to,  yet  uncontradicted,  that  Bettie  Havird  had 
clearly  and  undoubtedly  never  signed  either  of  the  notes, 
and  neither  mortgages  before  any  witnesses  whatever,  if 
signed  at  all — the  witnesses  on  the  mortgage,  testifying 
before  the  master,  that  these  two  parties,  Bettie  Havird  and 
Viola  McLean,  had  not  signed  in  the  presence  of  the  wit- 
nesses, if  at  all. 

Vn.  Because  his  Honor,  the  presiding  Judge,  erred  in 
sustaining  the  master  in  his  confirming  or  deciding  as  valid, 
complete  and  sufficient  the  deed  of  B.  W.  Crouch ;  whereas, 
the  master  erred  in  holding  that  said  deed  was  valid : 

1st.  While  the  said  deed  had  never  been  confirmed  by  the 
order  of  Court. 

2d.  While  the  deed  of  B.  W.  Crouch  was  without  suffi- 
cient and  grossly  inadequate  consideration,  uncontradicted 
testimony  being  that  the  value  of  the  interest  of  Bettie 
Havird  in  the  premises  purporting  to  be  conveyed  in  the 
deed  to  B.  W.  Crouch  were  at  least  ten  times  as  much  as 
the  said  consideration  in  said  deed. 

3d.  While  the  said  master  erred  in  confirming  and  holding 
as  valid  the  said  deed  of  B.  W.  Crouch,  after  it  was  shown 
to  him  that  such  interest  of  Bettie  Havird  was  sold  prior  to 
the  death  and  during  life  of  the  life  tenant  of  the  whole  of 
said  premises,  and  before  Bettie  Havird  had  any  certain 
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or  vested  interest  in  said  premises,  her  interest  being  shown 
to  said  master,  as  having  been  contingent  upon  Bettie 
Havird  outliving  the  life  tenant,  and  Viola  McLean,  too, 
thus  being  uncertain  whether  Bettie  Havird  would  be  vested 
w^ith  the  whole  of  said  premises  or  one-half,  or  really  none 
at  all. 

4th.  While  the  master  erred  in  confirming  the  said  deed 
of  B.  W.  Crouch,  while  proven  before  said  master,  intro- 
duced on  the  party  of  B.  W.  Crouch,  showed  not  only  that 
said  deed  had  never  been  confirmed  by  the  Court,  but  that 
the  whole  proceedings  under  which  said  premises  or  interest 
of  Bettie  Havird  had  been  sold  were  deficient  and  ineffective 
in  several  material  and  substantial  points. 

VHL  Because  his  Honor,  the  presiding  Judge,  erred  in 
confirming  the  master's  report,  wherein  said  master  decided 
as  valid  the  said  deed  of  B.  W.  Crouch,  before  Crouch  had 
ever  gone  into  possession  or  attempted  to  get  into  possession 
of  said  premises,  before  the  sale  of  said  premises  had  ever 
been  reported  to  the  Court,  and  before  the  deed  was  con- 
firmed by  the  Court. 

IX.  Because  his  Honor,  the  presiding  Judge,  erred  in 
sustaining  the  said  master,  in  deciding  there  was  any 
amount  or  balance  due  on  said  two  notes  and  mortgages  of 
the  Bank  of  Prosperity,  and  that  said  mortgages  were  a 
lien  upon  the  said  premises,  when  there  was  no  proof  what- 
ever introduced  in  support  of  same;  whereas,  said  master 
should  have  decided  that  said  bank  had  released  Viola 
McLean  on  co-maker  and  joint  maker,  because  not  suing 
and  thus  releasing  the  other  co-maker  and  joint  maker  from 
any  liability  as  claimed  upon  said  notes  and  mortgages. 

X.  Because  his  Honor,  the  presiding  Judge,  erred  in. 
ordering  a  sale  of  the  premises  in  any  shape  whatever,  and 
not  in  ordering  the  same  partitioned. 
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Civil  Proc.  203;  63  S.  C.  406;  and  under  general  denial 
attack  title  claimed  by  Viola  McLean  and  B.  W.  Crouch: 
7i  S.  C.  103.  All  parties  being  in  a  Court  of  equity,  it 
should  determine  their  rights:  83  S.  C.  176.  Answer  of 
Bank  of  Prosperity  in  case  of  Bank  of  Columbia  v.  Havird 
Co.  et  al.,  never  having  been  served  on  this  defendant,  her 
right  to  attack  its  mortgage  was  not  concluded  in  that 
action:  95  S.  C.  343.  Judicial  sale  void  for  gross  inade- 
quacy of  consideration:  21  A.  &  E.  Enc.  of  L.  1174;  83 
S.  C.  176,  distinguished.  Sale  should  not  be  ordered  where 
land  can  be  partitioned:  Civil  Code  1912,  sec.  3525. 

Messrs.  Hunt,  Hunt  &  Hunter,  for  respondents :  Excep- 
tions to  ruling  not  affecting  appellant's  rights  ivill  not  be 
considered:  42  S.  C.  330.  Reply  of  Bettie  Havird  to  answer 
properly  stricken  out  as  irrelevant:  18  S.  C.  479.  Issues 
attempted  to  be  raised  uere  res  judicata:  73  S.  C.  29;  17  S. 
C.  40.  Title  of  purchaser  at  judicial  sale  cannot  be  attacked 
for  mere  inadequacy  of  bid:  35  S.  C.  416;  69  S.  C.  154;  83 
S.  C.  174.  Sale  of  contingent  interest  under  foreclosure 
of  mortgage  by  remainderman:  54  S.  C.  413;  83  S.  C.  479; 
2  Story  Eq.  Juris.,  sec.  1021 ;  2  Hill  Ch.  235;  12  Rich.  Eq. 
343;  24  S.  C.  321;  26  S.  C.  471.  Purchasers  title  at  a 
judicial  sale,  voidable  only,  not  affected  by  subsequent 
reversal  or  vacation  of  judgment:  19  S.  C.  558. 

September  29,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chief 
Justice  Gary. 

His  Honor,  the  Circuit  Judge,  confirmed  the  report  of 
the  master  for  the  reasons  therein  stated,  which  are  satis- 
factory to  this  Court. 

Judgment  affirmed. 

Messrs.  Justices  Hydrick,  Eraser  and  Gage  concur  in 
the  opinion  of  the  Court. 

Mr.  Justice  Watts  dissents. 
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8956 

PATTERSON  v.  JONES  ET  AL. 

(82  S.  E.  looa) 

Executors  and  Administrators.     Accounting.     Credits. 

1.  Executors  and  Administrators  —  Account  —  Duty  to  Keep  and 
State. — It  is  the  duty  of  an  administrator  to  keep  and  make  a  plain 
statement  of  all  his  official  transactions. 

2.  Executors  and  Administrators — Assets — Crop. — Where  an  adminis- 
trator raised  a  crop  on  land  belonging  to  the  estate,  the  estate  was 
chargeable  with  the  supplies  necessary  to  grow  the  crop,  and  was 
entitled  to  credit  for  the  entire  crop. 

8.  Executors  and  Administrators — Assets — Bank  Deposit. — Where  a 
wife  at  her  death  had  money  on  deposit  in  a  bank  in  the  name  of 
her  husband,  he  was  chargeable,  as  her  administrator,  with  the  whole 
deposit,  though  he  testified  that  he  also  had  some  money  in  the  fund, 
the  amount  of  which  he  did  not  prove. 

4.  Executors  and  Administrators  —  Expenses  of  Administration  — 
Tombstone. — An  administrator  may  lawfully  charge,  as  an  adminis- 
tration expense,  the  cost  of  a  reasonable  tombstone  to  mark  the 
grave  of  his  intestate;  the  amount  depending  on  the  value  of  the 
estate. 

Before  Prince,  J.,  Walhalla,  1913.     Modified. 

Accounting  by  administrator  in  case  of  J.  T.  Patterson, 
in  his  own  right  and  as  administrator  of  the  estate  of 
Eugenia  Patterson,  deceased,  against  James  H.  Jones,  Iber 
E.  Patterson,  Clein  C.  Patterson  and  Zella  E.  Patterson. 
Plaintiff  appealed  from  judgment.  The  facts  are  stated  in 
the  opinion. 

Mr,  John  R.  Earle,  for  appellants. 

Messrs.  Shclor  &  Hughes^  for  respondent. 

September  29,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Gage. 

Action  for  partition  of  a  small  parcel  of  land. 

Footnote. — Tombs  and  tombstones  allowed  as  part  of  funeral  expenses 
in  settlement  of  decedent's  estate,  see  note  in  38  L.  R.  A.  666,  and  52 
L.  R.  A.  (N.  S.)  887. 
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The  land  had  been  the  property  of  Eugenia  Patterson; 
the  plaintiff  is  her  husband  and  administrator  of  her  estate; 
and  the  defendants  are  her  children,  the  first  named  by  a 
former  husband,  and  the  last  three  named  by  the  plaintiff, 
and  his  children  are  all  infants. 

There  is  no  issue  about  partition;  the  land  has  been  sold 
and  the  price  of  it  is  now  in  the  hands  of  the  Court. 

But  the  plaintiff,  as  administrator,  asked  to  state  his 
account  as  such. 

The  issues  have  arisen  on  that  statement. 

The  administrator  found  $14.30  to  be  due  to  him. 

The  master  found  plaintiff  to  be  debtor  to  the  wife's 
estate  for  $575.49. 

The  Circuit  Court  raised  this  last  balance  to  $718.99,  and 
the  plaintiff  appeals. 

There  are  six  numbered  errors  assigned,  but  only  three 
issues  have  been  seriously  argued  and  they  alone  will  be 
considered. 

Except  in  the  minor  particular  there  is  no  fault  in  the 
Circuit  decree.  Of  the  three  matters  put  in  issue,  two  are 
mixed  questions  of  law  and  fact,  and  one  is  a  question  of 
law.  ' 

They  are  (1)  the  liability  of  the  plaintiff  for  an  item  of 
$367.19,  the  proceeds  of  seven  bales  of  cotton  sold  by  plain- 
tiff to  Gignillat  &  Son  and  Courtney  Mfg.  Co.;  (2)  the 
Hability  of  plaintiff  for  an  item  of  $375.00,  the  proceeds  of 
bank  deposit  collected  by  the  plaintiff;  (3)  the  liability  of 
the  estate  for  $75.00  paid  by  plaintiff  for  a  tombstone  for 
his  intestate. 

The  testimony  is  short,  and  practically  all  by  the  plaintiff ; 
it  is  indefinite  and  uncertain,  so  that  the  corrections 

1  of  the  administrator's  account,  as  made  by  him,  can- 
not be  affirmed. 

It  was  the  plaintiff's  business  to  keep  and  to  make  a  plain 
statement  of  his  actings;  they  lay  within  a  short  period  of 
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time  and  there  are  not  many  items ;  and  he  has  failed  to  do 
so;  and  if  he  suffers  thereby  it  is  his  fault. 

It  is  not  denied  that  plaintiff  sold  seven  bales  of  cotton  in 
issue,  for  the  price  named.     He  testified  that  he  kept 

2  one-half  the  cotton  crop  for  himself,  but  "it  looks 
like  I  have  charged  the  whole  expenses  to  my  wife's 

estate.'' 

The  Circuit  Judge  held  that  the  estate  was  to  be  charged 
with  the  supplies  necessary  to  grow  the  crop,  and  was 
entitled  to  credit  for  the  crop;  and  the  Court's  statement  of 
account  followed  that  rule. 

There  was  no  warrant,  under  the  testimony,  for  the  plain- 
tiff to  keep  one-half  the  crop  for  himself. 

3  The  plaintiff  is  plainly  liable  to  be  charged  with 
the  bank  deposit. 

The  testimony  of  Smith  is  clear  to  the  point  that  while 
the  money  was  deposited  in  bank  to  the  plaintiff's  credit,  it 
belonged  to  his  wife. 

The  plaintiff  does  not  deny  that;  he  only  says  he  had 
some  money  also ;  but  he  does  not  prove  it. 

The  plaintiff  had  no  land,  he  had  no  stock,  the  land  and 
all  on  it  belonged  to  his  wife;  he  only  got  hold  of  money 
after  the  death  of  his  wife. 

The  plaintiff  is  chargeable  with  both  the  seven  bales  of 
cotton  and  the  bank  deposits.  They  have  been  traced  to  his 
hands,  and  he  has  not  by  satisfactory  testimony  discharged 
himself  therefrom. 

The  Circuit  Court  disallowed  $75.00  paid  out  by 

4  the  administrator  for  a  tombstone. 

Schouler  states  that  "gravestones  are  items  of  cost 
allowable  to  a  reasonable  amount  in  the  settlement  of  the 
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An  administrator  may  charge  the  coffin  and  pay  the  grave 
digger ;  there  is  no  sound  reason  why  he  may  not  mark  who 
has  been  buried  there. 

The  charge  would  not  be  allowed  if  excessive;  it  is  full 
large  here,  considering  the  value  of  the  estate;  but  it  is  not 
excessive.  The  charge  is  therefore  allowed  and  the  decree 
of  the  Court  modified  to  that  extent. 


8958 

SULLIVAN  V.  WESTERN  UNION  TELEGRAPH  CO. 

(82  S.  E.  1018.) 

Telegrams — Mental  Anguish — Damages. 

Telegraphs  and  Telephones — ^Delay  in  Transmission  op  Messages — 
Damages. — Where  plaintiff  had  been  previously  informed  by  letter 
that  her  brother  was  insane  and  would  be  sent  to  an  asylum,  the 
failure  of  defendant  to  promptly  transmit  a  message  containing  the 
same  information  wiU  not  support  an  action  for  damages  for  mental 
suffering  occasioned  by  plaintiff's  failure  to  see  her  brother,  par- 
ticularly where  he  recovered  and  was  not  carried  to  the  asylum. 

Before  Rice,  J.,  Laurens,  1913.     Reversed. 

Action  by  Mrs.  Emma  Sullivan  against  Western  Union 
Telegraph  Company.  From  judgment  for  plaintiff,  the 
defendant  appeals. 

Footnote. — As  to  recovery  of  damages  for  mental  ansguish  in  tele- 
graph cases,  see  note  in  49  L.  R.  A.  (N.  S.)  206-296;  €is  to  character  of 
suffering  necessary  to  sustain  action  for  mental  anguish,  see  note  49  L. 
R.  A.  (N.  S.)  296  to  299;  €is  to  mental  anguish  from  deprivation  of 
opportunity  to  receive  or  extend  advice  or  consolation,  as  an  element  of 
damages  for  failure  to  deliver  telegram  announcing  illness  or  death,  see 
note  in  49  L.  R.  A.  (N.  S.)  800-308.  As  to  mental  anguish  which  would 
have  been  relieved  by  telegram  as  an  element  of  damages  in  action  for 
negligence  in  respect  to  telegram,  see  note  in  49  L.  R.  A.  (N.  S.)  805-807; 
as  to  necessity  for  and  sufficiency  of  notice  to  telegraph  company  that 
negligence  with  respect  to  the  telegram  might  cause  mental  anguish,  sec 
note  in  49  L.  R.  A.  (N.  S.)  808. 
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Messrs.  John  Gary  Evans  and  Ferguson  &  Knight  sub- 
mit: Secondary  evidence  of  letter  not  admissible  until  loss 
of  original,  and  search  therefor  shown:  75  S.  C.  346,  77  S. 
E.  160.  Evidence  must  show  injury  as  the  proximate 
result  of  defendant's  negligence:  70  S.  C.  418,  72  S.  C.  116; 
73  S.  C.  221 ;  lb,  525 ;  lb.  221.  Efficient  intervening  cause: 
96  S.  C.  423.  Having  the  information  by  letter  the  mental 
anguish,  if  any,  was  not  caused  by  delay  of  the  telegram: 
81  Mo.  App.  223;72S.  C.  516. 

Messrs.  Simpson,  Cooper  &  Babb,  for  respondent,  sub- 
mit:  Proo/  of  letter  competent:  39  S.  C.  441 ;  55  S.  C.  254; 
17  Cyc.  478,  479.  Plaintiff  was  not  to  act  on  letter,  but  to 
wait  for  this  telegram. 

September  29,  1914. 

The  opinion  of  the  Court  was  dehvered  by  Mr.  Justick 
Watts. 

This  was  an  action  for  actual  and  punitive  damages  for 
mental  anguish  claimed  to  have  been  suffered  by  the  plain- 
tiff upon  failure  of  the  defendant  to  properly  deliver  a  tele- 
gram, addressed  to  the  plaintiff  as  follows :  Emma  Sullivan, 
Laurens,  S.  C. :  **Your  brother  has  lost  his  mind.  Come  at 
once."     Mrs.  Dill,  12  Randolph  avenue. 

This  telegram  was  sent  from  Macon,  Ga.  The  case  was 
tried  before  Judge  Rice,  and  a  jury,  and  at  the  close  of 
plaintiff's  evidence  defendant  made  a  motion  for  nonsuit, 
which  was  refused.  When  all  of  the  evidence  was  in,  upon 
motion,  the  Court  held  there  was  no  evidence  to  support  a 
verdict  for  punitive  damages,  but  submitted  the  question  of 
actual  damages  to  the  jury;  and  the  jury  returned  a  verdict 
in  favor  of  the  plaintiff  for  $264,  and  a  motion  for  new  trial 
was  made  and  refused,  and  after  entry  of  judgment,  defend- 
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plaintiff's  evidence ;  and  in  not  granting  a  new  trial  after  ver- 
dict rendered  on  the  ground  that  there  was  no  evidence  upon 
which  jury  could  base  a  verdict  for  actual  damages ;  and  that 
there  was  no  actionable  negligence  on  the  part  of  the  defend- 
ant; and  that  the  plaintiff  was  in  possession  of  all  the  infor- 
mation contained  in  the  telegram  by  a  letter  previously 
received  by  her,  and  her  damages,  if  any,  were  from  her 
failure  to  act  thereon,  and  not  from  any  delict  on  the  part 
of  defendant,  and  that  the  information  contained  in  the  tele- 
gram was  erroneous  in  that  her  brother  was  never  sent  to  the 
asylum,  and  if  she  had  wished  to  see  him  she  could  have 
done  so.  The  evidence  in  the  case  shows  that  Mrs.  Dill 
works  in  a  factory  at  Macon,  Ga.,  for  a  living;  that  her  hus- 
band is  the  brother  of  Mrs.  Sullivan,  and  was  an  inebriate 
and  addicted  to  excessive  drinking  and  was  suffering  from 
delirium  tremens.  Several  days  before  the  telegram  was 
sent  Mrs.  Sullivan  received  a  letter  from  Mrs.  Dill  stating 
that  Dill,  her  brother,  was  sick,  and  that  they  were  going  to 
send  him  to  the  asylum  at  Milledgeville,  and  when  they  sent 
him  they  would  notify  her.  She  made  no  effort  to  go  see 
her  brother  after  receiving  this  information  by  letter.  After 
the  telegram  in  question  was  sent,  and  a  few  days  after- 
wards Mrs.  Dill  wrote  Mrs.  Sullivan  that  her  brother  had 
not  been  sent  to  the  asylum  and  was  at  home,  the  evidence 
shows  that  Mrs.  Sullivan  has  not  seen  her  brother  in  ten 
years.  The  evidence  shows  that  within  a  few  days  after 
the  telegram  was  sent  Dill  was  working  in  Macon,  Ga.,  and 
attending  to  his  business  and  apparently  in  his  right  mind. 
Up  to  the  time  of  the  trial  of  this  case  Mrs.  Sullivan  had  not 
gone  to  see  her  brother.  There  is  no  evidence  in  the  case 
that  would  warrant  a  verdict  in  favor  of  the  plaintiff. 
Under  the  evidence  the  telegram  only  confirmed  the  infirma- 
tion  imparted  to  her  by  letter;  there  was  nothing  in  the 
telegram  that  she  did  not  already  know ;  both  the  letter  and 
telegram  conveyed  the  information  that  he  was  insane,  that 
he  would  be  conveyed  to  the  asylum.     The  mental  anguish 
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claimed  by  the  plaintiff  is  that  she  was  deprived  of  the  privi- 
lege of  being  with  and  seeing  her  brother  before  he  was 
carried  to  the  asylum.  The  letter  and  telegram  were  based 
on  a  false  statement  of  facts,  and  Dill  was  not  insane  and  not 
carried  to  the  asylum,  but  remained  at  home  and  the  plaintiff 
could  have  seen  him  if  she  wished.  Under  such  a  state  of 
facts  as  developed  in  this  case  there  can  be  no  mental 
anguish  suffered  by  the  plaintiff  as  would  warrant  a  recov- 
ery by  her  of  damages  against  the  defendant. 

The  judgment  is  reversed  and  complaint  dismissed. 


8959 

CLARKSON  V.  SUPREME  LODGE  K.  OF  P. 

MILLER  V.  SUPREME  LODGE  K.  OF  P. 

(82  S.  E.  1048.) 

Fratebxal  Insurance  Association — Rates — Reasonableness  op  Change 
IN  Rates. 

1.  Insurance — Mutual  Benefit  Society — By-Laws — Rules — Regula- 
tions— Reasonableness. — When  the  facts  are  undisputed  whether  a 
by-law,  rule,  or  regulation  of  an  insurance  society  is  reasonable  is 
a  question  of  law  for  the  Court. 

2.  Insurance  —  Mutual  Benefit  Society  —  By-Laws  —  Reasonable- 
ness— Determination. — When  the  exercise  of  judgment  and  discre- 
tion is  vested  either  by  law  or  contract  in  an  individual  or  governing 
body  of  a  mutual  benefit  society,  a  reservation  is  implied  that  it 
must  be  exercised  in  good  faith  and  reasonably,  and  in  determining 
whether  it  has  been  so  exercised  the  Court  wiU  not  substitute  its 
judgment  for  that  of  the  indlvdiual  or  body  vested  with  the  discre- 
tion, but  the  inquiry  is:  Does  the  unreasonableness  of  the  action  so 
clearly  appear  that  reasonable  men  might  not  differ  with  reference 
thereto? 

8.  Insurance — Mutual  Beneftt  Society — Increase  of  Rates. — Where 
a  mutual  benefit  insurance  society  was  organized  to  furnish  insur- 


Digitized  by 


Google 


Clarkson  z/.  Supreme  Lodge,  K.  op  P.  135 

Rep.]  April  Term,  1914. 

rates,  which  were  no  higher  than  required  to  pay  the  actual  cost 
of  carrying  the  risks  on  an  adequate  and  equitable  basis,  was  not 
objectionable  as  unreasonable  nor  as  violating  the  contract  rights  of 
the  members. 

Before  Gage,  J.,  Columbia,  October,  1912.     Reversed. 

Two  actions  by  E.  McC.  Clarkson  and  S.  L.  Miller  against 
Supreme  Lodge,  Knights  of  Pythias,  Insurance  Department, 
tried  together.  From  judgment  for  plaintiffs,  the  defend- 
ant appeals.     The  facts  are  stated  in  the  opinion. 

Messrs.  Weston  &  Aycock,  for  appellant,  cite :  Power  of 
association  to  reclassify  risks  and  change  rates:  117  Ind. 
489;  3  L.  R.  A.  409;  121  Fed.  403.  Opinion  of  witness  as 
to  reasonableness  of  rates  inadmissible,  as  that  ultimate 
question  must  be  determined  by  the  Court  and  jury:  Jones 
Ev.,  sees.  372,  373  and  381 ;  32  S.  C.  392.  //  necessary,  the 
rates  are  reasonable:  192  Mass.  150;  78  N.  E.  129;  117 
Tenn.  547;  97  S.  W.  306;  73  111.  App.  321 ;  180  111.  621 ;  72 
Am.  St.  Rep.  239;  117  Ind.  489;  3  L.  R.  A.  409;  193  U.  S. 
657;  180  111.  62;  54  N.  E.  485;  131  S.  W.  92;  81  Minn. 
116;  83  N.  W.  506;  76  Pac.  830;  108  N.  W.  188.  Power 
confided  to  directors  to  adjust  and  fix  rates  of  insurance: 
128  Mo.  App.  487.  Measure  of  damages  for  wrongful  can- 
cellation of  policy:  135  S.  W.  1046,  reviewing  36  Hun.  (N. 
Y.)  323;  45  Conn.  498;  95  Ind.  258;  Neblack  Ben.  Socie- 
ties, sees.  280  and  282 ;  Bacon  Ben.  Societies,  sec.  376 ;  Sedg- 
wick on  Measure  of  Damages,  sec.  30;  8  Am  &  Eng.  Enc. 
of  L.  632  J  63  Tex.  385;  2  Tex.  148;  17  Me.  296.  Where 
policy  was  void  ab  initio:  162  Mass.  236;  19  Ind.  52;  16  Pa. 
Supr.  Ct.  607.  The  North  Carolina  rule:  129  N.  C.  971 ; 
54  L.  R.  A.  305;  compare  80  Ala.  408;  5  So.  120;  19  Ind. 
52;  63  N.  Y.  Supp.  295;  102  N.  Y.  143;  72  S.  W.  736. 
Wrongful  breach  of  contract:  64  Mo.  333;  7  Mo.  App.  172, 
173 ;  28  Mo.  383 ;  82  Pa.  52.  The  proper  measure  of  dam- 
ages  is  value  of  policy  at  time  of  cancellation:  45  Conn.  498; 
19  Ind.  53;  36  Hun.  (N.  Y.)  323;  41  Hun.  304;  63  N.  Y. 
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Supp.  293;  81  Minn.  116;  83  N.  W.  506;  102  N.  Y.  143; 
111  U.  S.  267;  28  L.  Ed.  426,  427;  95  Ind.  258;  18  W.  Va. 
400;  85  111.  410;  7  Neb.  66;  42  Kan.  212;  93  U.  S.  24;  23 
L-  Ed.  792;  16  Kan.  481 ;  85  Ala.  401 ;  5  So.  120;  16  Blat- 
clef  231 ;  8  Lea  (Tenn.)  488;  9  111.  App.  358.  What  is  the 
present  value?  42  Kan.  212;  81  Minn.  116;  83  N.  W.  506, 
and  other  cases.  They  also  cite  on  measure  of  damages  for 
wrongful  repudiation  or  breach  of  contract:  111  U.  S.  264, 
274;  110  U.  S.  339;  123  Fed.  650;  120  Fed.  580;  3  Coole/s 
Briefs  on  Insurance  2848.  Distinction  between  cases 
where  risk  had  attached  and  policies  were  void  ab  initio:  19 
Ind.  49;  65  Am.  St.  Rep.  392;  45  Conn.  480;  29  Am.  Rep. 
693.  Fraudulent  breach  of  contract:  70  S.  C.  108.  Power 
of  association  to  change  its  plans,  and  duty  of  members  to 
submit  to  changes:  10  U.  S.  192;  6  Cranch  192;  193  U.  S. 
657,  663;  207  U.  S.  310,  326.  Right  to  accumulate  reserve 
fund:  Code  1912,  sec.  2751.  The  Court  must  determine  the 
reasonableness  of  a  by-lazv:  Bacon  Ben.  Soc,  sec.  86;  83 
Am.  St.  Rep.  709;  1  Cooley  Briefs  Ins.  711 ;  29  Cyc.  357;  2 
Strob.  L.  457;  4  DeS.  Eq.  585;  92  S.  C.  95.  Changes  of 
rates  have  been  pronounced  reasonable  by  the  Courts  in: 
115  N.  W.  1060;  117  Tenn.  549;  180  111.  621 ;  128  Mo.  App. 
497;  121  Fed.  403;  192  Mass.  150;  78  N.  E.  129.  Duty  of 
Court  to  direct  a  verdict:  91  S.  C.  17. 

Messrs.  Barron,  McKay,  Frierson  &  Moffatt  and  W. 
Anderson  Clarkson,  for  respondents,  submit:  The  reason- 
ableness of  the  change  in  rates  was  properly  submitted  to 
the  jury  in  the  charge,  which  should  be  construed  as  an 
entirety:  95  S.  C.  302;  87  S.  C.  324,  327;  76  S.  C.  284;  80 
S.  C.  557 ;  82  S.  C.  24.  Charge  on  measure  of  damages:  75 
Am.  Dec.  129:  27  Am.  Reo.  558:  31  Am.  Ren.  555:  83  Am. 
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time  it  was  in  force:  69  S.  W.  1 14;  74  Ga.  51 ;  29  Pac.  628 ; 
1  Atl.  256;  127  Fed.  374;  131  Fed.  538.  Reasonableness 
of  by-law  was  to  be  determined  by  the  jury:  67  S.  C.  34; 
101  U.  S.  263 ;  89  S.  C.  7i ;  93  S.  C.  537.  So  as  to  change 
o/ra/^;196N.  Y.  391. 

September  30,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Hydrick. 

Plaintiffs  brought  these  actions  to  recover  the  pre- 
miums which  they  paid  to  defendant  on  their  policies  of 
insurance,  alleging  that,  on  January  1,  1911,  defendant 
breached  its  contracts  with  them  by  unreasonably  increasing 
the  rates,  and  declaring  their  policies  forfeited,  because  they 
refused  to  pay  the  increased  rates. 

The  Circuit  Court  held  that  the  action  of  defendant  in 
establishing  the  new  rates  was  taken  in  good  faith,  but  over- 
ruled defendant's  motion  for  a  directed  verdict,  based  on  the 
groimd  that  the  rates  were  reasonable,  and  submitted  to 
the  jury  the  question  whether  the  rates  were  reasonable, 
instructing  them  that,  if  they  found  that  they  were  prohibi- 
tive, or  unnecessary,  or  arbitrary,  that  would  make  them 
unreasonable,  and  they  should  find  for  plaintiffs.  Under 
this  instruction,  the  jury  returned  verdicts  for  the  plaintiffs. 
From  the  judgments  entered  thereon,  defendant  appealed. 
The  cases  were  tried  together  on  Circuit  and  in  this  Court. 

The  exceptions  impute  error  in  the  admission  of  evidence, 
in  the  charge  as  to  the  measure  of  damages,  and  in  the 
refusal  of  defendant's  motion  to  direct  the  verdicts.  If  the 
verdicts  should  have  been  directed  for  defendant,  the  other 
assignments  of  error  become  speculative,  and  need  not  be 
considered. 

Under  its  charter,  constitution  and  by-laws,  the  power  to 
do  what  was  done  is  specifically  reserved  to  defendant,  and, 
in  their  contracts,  the  plaintiffs  expressly  agreed  to  that 
reser\'ation.     Indeed,  they  do  not  now  question  the  power 
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or  authority  of  defendant  in  the  premises.  Their  sole  con- 
tention is  that  the  action  taken  was  unnecessary,  arbitrary 
and  unreasonable,  and,  therefore,  void.  Defendant  admits 
that,  if  the  power  to  change  the  rates  was  arbitrary  or 
unreasonably  exercised,  the  plaintiffs  were  not  bound  to  pay 
the  increased  rates,  and  the  forfeiture  of  their  policies  can 
not  be  sustained. 

The  question  of  paramount  importance,  therefore,  is: 
Was  the  power  unreasonably  exercised?  The  purpose  of 
defendant  in  organizing  its  insurance  department  was  to 
give  its  members  life  insurance  at  actual  cost.  A  brief 
recital  of  its  efforts  to  do  this,  and  the  results  thereof,  with- 
out unnecessary  or  precise  detail,  may  make  the  issue  clearer. 

In  1877,  two  classes  were  organized.  In  the  first,  certi- 
ficates for  $1,000  were  issued  to  each  member;  in  the  second 
they  were  for  $2,000  each.  Death  claims  were  paid  by 
monthly  assessments,  the  members  of  the  first  class  paying 
$1  each,  and  those  of  the  second,  $2  each,  without  regard  to 
their  ages.  Later,  the  third  class  was  organized,  with  special 
features  and  privileges  which  need  not  be  mentioned.  This 
plan  was  so  defective  that  it  could  not  be  kept  up.  In  1884, 
the  fourth  class  was  organized,  on  a  different  basis,  the 
members  being  rated  according  to  age  and  amount  of  insur- 
ance carried.  The  members  of  the  other  classes  were 
allowed  to  transfer  to  the  fourth,  practically  without 
restriction,  except  as  to  the  rates,  which  were  based  on  the 
age  of  entry,  and  not  the  attained  age.  Nearly  all  the  old 
members  transferred  to  the  fourth  class.  These  rates  were 
too  low,  and,  in  1894,  they  had  to  be  supplemented  by  the 
collection  of  dues  and  extra  assessments.     In  1901 ,  the  mor- 
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41,  and  Mr.  Miller,  in  1893,  at  age  40.  Under  the  rating 
of  1901,  each  was  assessed  at  his  age  of  entry,  though  at 
that  time,  Mr.  Clarkson  was  57,  and  Mr.  Miller  48,  and  Mr. 
Clarkson's  rate  was  $1.85  per  thousand,  while  Mr.  Miller's 
was  $1.75,  although  he  was  nine  years  younger.  Under 
this  new  rating,  the  department  appeared  for  a  time  to  be  in 
a  flourishing  condition,  and  a  considerable  surplus  was  accu- 
mulated. But  the  prosperity  was  only  apparent  and  short 
lived.  As  the  years  passed,  it  was  found  that  the  mortuary 
fund  was  diminishing  out  of  safe  proportion  to  the  death 
rate  and  the  amount  of  outstanding  insurance,  and,  at  the 
rate  of  diminution,  it  was  only  a  question  of  time,  when  it 
would  be  insufficient  to  pay  the  death  claims.  In  this 
extremity,  the  defendant  employed  an  experienced  actuary, 
who,  after  examination  and  investigation  of  its  insurance 
department,  advised  that  a  rerating  upon  a  scientific  and 
adequate  basis  was  absolutely  necessary  to  preserve  its  life. 
He  advised  further  that  this  rating  be  based  upon  the  Ameri- 
can experience  table  of  mortality,  with  proper  addition  for 
the  expense  of  administration.  This  was  done,  in  1906,  by 
organizing  the  fifth  class,  to  become  effective  January  1, 
1907.  The  rates  were  fixed  as  suggested,  and,  to  prevent 
the  accumulation  of  any  unnecessary  surplus,  and  give  the 
members  insurance  at  actual  cost,  it  was  provided  that,  it 
the  end  of  each  year,  an  accounting  should  be  had,  and  if  it 
should  disclose  a  surplus  equal  to  or  exceeding  one  or  more 
assessments,  such  surplus  was  to  be  distributed  among  the 
members  by  waiving  that  number  of  assessments.  The 
members  of  the  fourth  class  were  urged  to  transfer  to  the 
fifth,  and  were  allowed,  until  January  1,  1909,  to  do  so, 
without  expense  or  medical  examination,  but  they  were  to  be 
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1910.  During  those  years,  the  lapse  ratio  of  that  clas.s 
increased  to  21.07  and  22.80  per  cent.,  as  against  6.35  and 
5.09  for  the  years  1907  and  1908.  In  August,  1910,  the 
rates  of  the  fourth  class  were  increased,  to  become  effective 
January  1,  1911.  This  new  rating,  like  that  of  the  fifth 
class,  was  based  on  the  American  experience  table  of  mor- 
tality, with  adequate  expense  loading,  and  the  members  were 
rerated  at  their  attained  ages.  Provision  was  made  for  the 
annual  distribution  of  any  unnecessary  surplus,  by  the  waiv- 
ing of  assessments,  as  in  the  fifth  class.  A  number  of 
options  were  offered  to  the  members  of  the  fourth  class. 
Among  them  were:  1.  To  continue  paying  the  old  rates  for 
such  period  as  said  rates  would  give  them  the  same  protec- 
tion, using  the  standard  adopted  as  the  basis  for  determining 
the  cost  of  the  insurance.  2.  To  continue  paying  the  old 
rates,  and  scale  the  amount  of  their  insurance  to  such  a  sum 
as  those  rates  would  carry,  according  to  said  standard.  3. 
To  continue  paying  the  old  rates,  and  allow  the  difference 
between  the  old  and  new  rates  to  be  charged  against  their 
certificates  as  a  lien  thereon,  the  deficiency,  ascertained 
according  to  said  standard,  to  be  deducted  at  maturity. 

Under  the  several  schedules  mentioned,  the  assessments 
of  plaintiffs  per  thousand  were  as  follows:  Mr.  Clarkson, 
from  1885  to  1894,  $1.15.  From  1894  to  1901,  $1.20. 
From  1901  to  1911,  $1.85.  After  January  1,  1911,  his  rate 
was  raised  to  $7.35.  During  the  time  that  he  was  insured, 
his  protection  cost  $515  more  than  he  paid.  Mr.  Miller, 
from  1893  to  latter  part  of  1894,  $1.10.  From  1895  to 
1901,  $1.25.     From  1901  to  1911,  $1.75.     On  January  1, 

1911,  his  rate  was  raised  to  $4.65.  At  these  rates  his  pro- 
tection cost  $182  less  than  he  paid. 

The  necessity  for  increasing  the  rates  was  explained  as 
follows:  1.  The  former  rates  were  inadequate,  being  lower 
than  those  fixed  by  the  experience  tables  of  mortality.  2. 
No  provision  was  made  therein  for  the  expenses  of  admin- 
istration, which  had  to  be  deducted  from  the  fund  collected. 
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thereby  still  further  impairing  its  sufficiency  as  a  mortu- 
ary fund.  3.  The  defect  in  the  scheme,  the  members  being 
rated  at  their  age  of  entry,  instead  of  their  attained  ages. 

4.  The  old  rates  contained  no  reserve  element. 

The  reserve  element  of  a  rate  is  to  preserve  the  stability 
of  the  rate,  and  prevent  having  to  increase  it,  as  the  insured 
grows  older.  What  is  called  a  natural  premium  increases 
year  by  year  with  the  age  of  the  insured,  but  the  level  pre- 
mium remains  the  same,  because  the  amount  collected  at  first 
is  more  than  is  actually  necessary  to  pay  for  his  protection  at 
his  then  age,  but  if  he  lives  out  his  expectancy,  it  would  be 
less  at  the  end  than  would  be  necessary.  But  the  greater 
amount  at  the  beginning  (called  the  reserve  element),  with 
the  assumed  interest,  prevents  the  necessity  of  any  subse- 
quent increase. 

When  the  facts  are  undisputed,  as  they  are  here,  the 

question  whether  a  by-law,  rule  or  regulation  is  reasonable 

is  one  of  law  for  the  Court.     Bussey  v.  Ry.,  78  S.  C.  352, 

58  S.  E.  1015 ;  State  v.  Earle,  66  S.  C.  202,  44  S.  E. 

1  781 ;  Gideon  v.  Mfg,  Co.,  44  S.  C.  442,  22  S.  E.  598; 
Taylor  v.  Spartanburg  Ry.  etc,  Co.,  98  S.  C.  206,  82 

5.  E.  404;  23  A.  &  E.  Enc.  L.  (2d  ed.)  584.  Lord  Mans- 
field said :  "Whenever  a  rule  can  be  laid  down  in  respect  to 
reasonableness,  it  should  be  decided  by  the  Court,  and 
adhered  to  by  every  one  for  the  sake  of  certainty.'*  Tindal 
v.  Brown,  1  T.  R.  167. 

When  the  exercise  of  judgment  and  discretion  is  vested, 

either  by  law  or  contract,  in  an  individual  or  governing  body, 

a  reservation  is  implied  that  it  must  be  exercised  in  good 

faith  and  reasonably.     In  determining  whether  it 

2  has  been  so  exercised,  the  Court  will  not  substitute  its 
judgment  for  that  of  the  individual  or  body  in  whom 

the  discretion  has  been  vested.  In  such  a  case,  the  inquiry 
is :  Does  the  action  under  consideration  fail  to  measure  up 
to  any  fair  test  of  reason?  If  the  facts  and  circumstances 
are  such  that  reasonable  men  may  differ  as  to  the  wisdom 
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and  expediency  thereof,  the  judgment  and  discretion  of 
those  vested  with  authority  to  decide  must  be  upheld.  It 
follows  that  a  very  clear  case  of  abuse  of  discretion  must 
be  made  out  to  warrant  judicial  interference.  In  Wright 
V.  Minn.  Mnt.  L.  Ins.  Co.,  193  U.  S.  657,  24  S.  Ct.  549, 
48  L.  Ed.  832,  the  Court  said:  "The  Courts  are  slow  to 
interfere  with  the  management  of  societies,  such  as  this 
mutual  insurance  company.  ^Vhile  the  rights  of  members 
will  be  protected  against  arbitrary  action,  such  organization 
will  ordinarily  be  left  to  their  own  methods  of  action  and 
management.''  In  Supreme  Lodge  K.  of  P.  v.  Knight,  117 
Ind.  489,  20  N.  E.  479,  3  L.  R.  A.  409,  Chief  Justice  Elliott, 
speaking  for  the  Court,  said :  "The  duly  chosen  and  author- 
ized representatives  of  the  members  alon«^are  vested  with 
the  power  of  determining  when  a  change  is  demanded,  and 
with  their  discretion  Courts  cannot  interfere.  Were  it 
otherwise,  Courts  would  control  all  benevolent  associations, 
all  corporations,  and  all  fraternities.  It  is  only  when  there 
is  an  abuse  of  discretion,  and  a  clear,  unreasonable  and  arbi- 
trary invasion  of  private  rights,  that  Courts  will  assume 
jurisdiction  over  such  societies  or  corporations.  With  ques- 
tions of  policy,  doctrine  or  discipline.  Courts  will  not  inter- 
fere. Courts  will  compel  adherence  to  the  charter,  and  to 
the  purpose  for  which  the  society  was  organized,  but  they 
will  not  do  more.  Standler  v.  Grand  Lodge,  3  Am.  Law 
Rec.  589;  Grossman  v.  Massachusetts  Ben.  Asso.,  3  New 
Eng.  Rep.  517,  9  N.  E.  753,  143  Mass.  435;  Hussey  v. 
Gallagher,  61  Ga.  86.  The  principle  which  rules  here  is 
strictly  analogous  to  those  which  prevail  in  controversies 
between  the  officers  and  members  of  religious  organizations; 
and  it  is  well  settled  that  in  such  cases  the  Courts  will  not 
control  the  exercise  of  discretionary  powers,  or  direct  the 
course  of  action  in  matters  of  expediency  or  polity.'* 

From  its  inception,  assessment  insurance  has  been  the 
subject  of  much  controversy  among  those  who  have  made 
the  subject  a  study.     Many  experts  have  contended  that  it 
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was  based  upon  unsound  principles,  and  could  not,  in  the 
nature  of  things,  endure.  The  history  of  these  organiza- 
tions, according  to  the  undisputed  evidence,  is  that  each  such 
attempt  has  resulted  in  disappointment  to  those  who  have 
undertaken  it.  When  the  action  of  defendant  is  viewed  in 
the  light  of  its  own  experience,  as  well  as  the  history  of 
other  like  organizations,  it  cannot  be  said  that  it  unreason- 
ably exercised  its  power  and  authority  in  abandoning  a  rate 
and  method  of  rating  which  has  invariably  resulted  in  fail- 
ure and  disappointment,  and  in  adopting  one  which  has 
been  shown  by  actual  experience  to  be  successful.  In  addi- 
tion to  this,  the  course  adopted  was  advised  by  an  expert 
actuary,  of  large  and  varied  information  and  experience, 
who  testified  that  it  was  absolutely  necessary  to  preserve 
the  life  of  the  defendant's  insurance  department.  The 
plaintiff.  Miller,  himself  an  expert  on  the  subject  of  insur- 
ance, testified,  in  response  to  a  question  of  defendant's  attor- 
ney :  "You  could  not  have  adopted  a  less  rate  than  the  rate 
you  adopted.  I  think  the  rate  you  adopted  was  an  equitable 
rate,  but  you  changed  your  contract.*'  The  testimony  of 
defendant's  expert  is,  therefore,  corroborated  in  this  respect 
by  one  of  the  plaintiffs  who  is  qualified  to  speak  on  the  sub- 
ject. It  is  also  fully  corroborated  by  the  actuary  of  the 
insurance  department  of  this  State. 

According  to  these  experts,  the  defendant  could  not  have 

adopted  a  less  rate,  without  endangering  its  own  existence 

as  an  insurance  society,  and  the  safety  of  the  protection 

upon  which  its  thousands  of  members  rely  for  the 

3  benefits  of  their  families,' when  they  shall  be  taken 
from  them.  The  defendant  did  not  undertake  to 
insure  its  members  at  less  than  cost.  In  the  nature  of  things, 
it  could  not  do  so  and  live.  The  rates  and  the  plan  adopted 
provide  for  no  more  than  the  actual  cost  of  carrying  the 
risks  on  an  adequate  and  equitable  basis.  That  the  rerating 
at  their  attained  ages  falls  heavily  upon  the  plaintiffs  on 
account  of  their  advanced  ages  is  not  the  fault  of  defendant. 
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It  is  their  misfortune.  And,  regrettable  as  their  situation 
is,  it  does  not  give  them  a  right  of  action  against  defendant, 
for  they  cannot  in  reason  ask  that  they  be  carried  at  a  rate 
which  is  shown  to  be  inadequate;  or  that  they  be  rated  at 
less  than  their  attained  ages,  for  that  would  be  unfair  to  the 
younger  members  of  the  order.  The  rates  are  not  unrea- 
sonably high,  because  they  are  shown  to  be  necessary  to 
afford  the  protection  given.  The  action  of  the  governing 
body  was  based  upon  good  and  substantial  reason,  and, 
therefore,  it  should  not  be  interfered  with  by  the  Courts. 
Judgment  reversed. 

Mr.  Justice  Gage  did  not  hear  these  cases. 


8957 

SPEAR,  RECEIVER,  ETC.,  v.  BOARD  OF  PUBLIC  WORKS,  ETC. 

(82  S.  E.  1010.) 

Municipal  Cobporations.    Contracts  for  Public  Improvements.    Con- 
ditional Acceptance  op  Order  for  Payment  of  Money. 

1.  Where  a  contractor,  engaged  by  a  city  to  construct  a  pumping 
station,  under  a  contract  that  if  defective  material  was  put  into  the 
plant  it  might  be  remedied  at  his  expense,  and  that  the  contractor 
should  save  the  city  harmless  from  all  claims  of  materialmen,  agreed 
with  the  city  to  permit  it  to  hold  back  one-inird  of  the  contract  price 
until  the  work  was  accepted,  a  subsequent  assignee  of  any  funds 
coming  to  the  contractor  cannot,  though  the  assignment  was  accepted 
by  the  municipality,  recover  against  the  municipality,  where  it  paid 
the  claims  of  prior  assignees,  and  the  fund  remaining  at  the  com- 
pletion of  the  work  was  insufficient  to  discharge  the  full  amount  of 
the  order 

2.  A  public  contractor  drew  an  order  upon  the  municipality,  directing 
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8.  Upon  appeal  from  a  judgment  for  a  municipality  and  against  a 
materialman,  who  claimed  the  municipality  was  liable  upon  an 
assignment  given  him  by  a  public  contractor,  the  right  of  the 
materialman  to  appliances  rejected  under  the  contract,  in  which  the 
municipality  claimed  no  title,  and  which  had  been  irCtached  by  other 
creditors  of  th6  contractor,  cannot  be  determined*' 

4.  Discarded  material  belonging  to  a  contractor  left  on  the  premises, 
not  in  the  hands  of  the  board,  is  not  appMcable  by  the  board  to 
payment  of  orders  given  on  funds  in  their  hands  due  the  contractor. 

Before  Seask,  J.,  July,  1912,  Gaffney.     Affirmed. 

Action  by  G.  W.  Spear,  as  r'.-ceiver  of  Greer  Filter  Manu- 
facturing Company,  againoc  Board  of  Public  Works  of 
Gaffney,  S.  C.,  and  J.  H.  Lipscomb,  D.  H.  Clary  and  T.  W. 
Little,  constituting  the  Board  of  Public  Works  of  Gaffney, 
S.  C,  and  W  ilk  ins- Wat  son  Hardware  Company.  From  a 
judgment  ir  its  favor  for  $1,926.94,  the  Wilkins- Watson 
Hardware  Company  appeals.  The  facts  are  stated  in  the 
op^^ion.     The  order  and  acceptance  were  as  follows : 

"State  of  South  Carolina,  County  of  Cherokee. 
To  the  Board  of  Public  Works,  Gaffney,  S.  C. 

Gentlemen:  You  will  please  pay  to  Wilkins- Watson 
Hardware  Company  the  sum  of  two  thousand  eight  hun- 
dred and  eighty-three  and  43-100  ($2,883.43)  dollars,  and 
charge  the  same  to  the  account  of  Greer  Filter  Manufactur- 
ing Company,  withholding  the  said  amount  from  the  sum 
which  you  now  have  on  hand,  belong  to,  or  coming  to,  Greer 
Filter  Mfg.  Company,  and  this  shall  be  a  full  warrant  and 
receipt  to  your  board  for  the  same. 

Greer  Filter  Mfg.  Company, 

J.  B.  Greer,  President. 
Gaffney,  S.  C,  March  11,  1911." 

"We  acknowledge  receipt  of  the  above  order,  and  agree, 
that  when  the  filtering  plant,  contracted  by  the  Greer  Filter 
Manufacturing  Company,  is  completed  and  accepted  (and 
subject  to  any  payment  or  payments,  for  which  the  Board  of 
Public  Works  may  be  liable,  by  reason  of  the  attachment,  in 
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the  case  of  Massachusetts  Bonding  and  Insurance  Company 
against  James  Boyd  Greer  and  Greer  Filter  Manufactur- 
ing Company),  to  pay  to  the  Wilkins- Watson  Hardware 
Company,  from  the  balance  due  the  Greer  Filter  Manu- 
facturing Company,  the  sum  of  twenty  eight  hundred 
eighty-three  and  4.\:100  ($2,883.43)  dollars,  if  so  much 
shall  remain  in  our  iiands,  as  coming  to  the  Greer  Filter 
Manufacturing  Compar^y.  And,  if  there  be  not  so  much  as 
the  above  amount,  then^ whatsoever  amount  that  may  be 
remaining  in  our  hands  as  due  the  Greer  Filter  Manu- 
facturing Company,  as  above  stated. 

J.  N.  Lipscomb, 

B,  G.   CI.ARY, 

Board  of  Public  Works  for  the  Town  of  Gaffney.'* 

Messrs.  Haynsworth  &  Haynsworth,  for  app^^Hant,  sub- 
mit: As  to  effect  of  order  as  assignment:  21  Wall.*N447;  74 
S.  C.  210;  54  S.  C.  364;  145  Fed.  966;  180  Fed.  235\ 

Messrs.  Butler  &  Hall  submit:  The  acceptance  ztV^ 
conditional:  7  Cyc.  776;  37  S.  C.  239;  3  Cush.  Mass.  376  ;v 
30  Am.  Dec.  741 ;  132  Mass.  340.  Distinguishes:  21  Wall. 
447;  74  S.  C.  210;  54  S.  C.  364;  145  Fed.  966;  180  Fed. 
235;  5  U.  S.  L.  Ed.  87;  Ann.  Cases,  1912a,  673;  6  Cyc. 
81  (note  12). 

September  29,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Gage. 

The  Board  of  Public  Works  of  the  city  of  Gaffney  was 
authorized  by  law  to  construct  a  pumping  station  and  filter, 
to  supply  that  city  with  pure  water.  The  contract  therefor 
was  let  to  the  Greer  Filter  Manufacturing  Co.,  for  some 
$30,000.00. 

At  the  wind  up,  the  board  has  now  in  hand  $1,926.94. 

That  sum  was  ordered  by  the  Circuit  Court  to  be  paid  to 
the  Wilkins- Watson  Hardware  Co. ;  and  to  that  there  is  no 
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objection  by  anybody.  But  that  company  demands  about 
$1,000.00  more,  that  is  to  say,  all  told,  $2,883.43. 

The  Wilkins  Company  supplied  the  Greer  Filter  Co.  with 
goods  of  that  value  towards  the  undertaking.  The  obliga- 
tion of  the  Board  of  Public  Works  to  pay  anything  to  the 
Wilkins  Company  arises  solely  out  of  an  order  by  the  Greer 
Filter  Company  on  the  board  for  the  Wilkins  Company, 
dated  11th  March,  1911;  and  an  acceptance  thereof  by  the 
board. 

These  two  writings  will  be  set  out  in  the  report  of  the 
case. 

As  much  as  $1,000.00  (and  more,  too)  was  paid  out  on 
the  undertaking  by  the  board  after  11th  March,  1911.  The 
contention  of  the  Wilkins  Company  is,  that  such  payments 
were  unlawful  as  to  it,  and  the  board  must  now  pay  it  not 
only  $1,926.94,  on  hand,  but  the  full  amount  of  $2,883.43 
confessedly  due  to  it. 

The  Circuit  Court  held  to  the  contrary,  and  that  is  the 
primary  issue  made  here. 

There  is  one  other  issue  to  be  hereinafter  considered, 
arising  out  of  the  Wilkins  Company's  alleged  right  in  cer- 
tain motors  and  pumps,  first  put  into  the  plant  by  the  Greer 
Company,  and  then  taken  out  by  the  board  as  imperfect, 
and  now  discarded  on  the  premises  of  the  plant.  But  that 
is  a  secondary  issue. 

Reverting  now  to  the  primary  issue. 

By  the  contract  between  the  city  of  Gaffney,  acting 
through  its  board,  and  the  Greer  Filter  Company,  the  city 
was  to  pay  the  company  some  $30,000.00  for  the  complete 
job;  and  the  job  was  set  to  be  finished  on  January  1st  1911. 
The  contract  also  provides,  that  if  defecti\e  material  was 
put  into  the  plant  by  the  company,  it  might  be  condemned 
and  remedied  at  the  expense  of  the  company;  that  if  the 
company  did  not  prosecute  the  work  aright,  the  board  might 
complete  it  and  charge  the  expense  to  the  company ;  that  the 
company  should  save  harmless  the  city  and  board  for  all 
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claims  relating  to  material  furnished  by  outsiders  towards 
the  enterprise. 

The  job  was  not  complete  on  1st  January,  1911,  and  not 
until  the  summer  of  1911. 

Before  the  Wilkins  Company  got  its  order,  the  Filter 
Company  had  been  sued  by  four  or  five  creditors;  and  the 
money  in  the  board's  hands  to  pay  for  the  completion  of  the 
plant  had  been  attached  by  these  creditors. 

Under  these  circumstnaces,  the  contention  is  made  by  the 
appellants  that  the  Filter  Company  might  assign  to  its 
numerous  creditors  as  many  blocks  of  the  $30,000.00  as  it 
had  creditors;  and  that  the  funds  so  assigned  became 
charged  in  the  board's  hands  for  the  payment  of  these  many 
claims. 

The  corollary  to  that  contention  is,  if  thirty  claims  of 
$1,200.00  each  should  be  so  assigned  on  the  same  day,  then 
the  board  should  be  bound  to  prorate  the  $30,000.00,  the 
price  of  the  work,  between  these  $36,000.00  of  creditors; 
and  that  though  the  plant  was  not  nearly  completed. 

The  bare  statement  of  the  contention  discredits  it. 

It  is  true,  in  reason  and  on  authority,  that  if  A  has  in  his 
hands  $100.00  belonging  to  X,  then  X  is  free  to  assign 
$50.00  of  that  sum  to  one  person  and  $50.00  to  another 
person ;  and,  therefore,  A  must  pay  the  amounts  so  assigned 
to  one  person  and  the  other  person.  That  is  true,  because 
there  is  no  ground  upon  which  to  gainsay  it;  and  it  is  true 
for  that  reason  only.  The  contention  of  the  appellant,  that 
a  like  principle  governs  this  case,  is  not  true;  and  that 
because  such  a  contention  is  unreasonable,  and  therefore 
unsupported  by  authority.  In  the  supposed  case,  if  X  had 
a  contract  with  A  to  build  A  a  house  for  $100.00,  to  be  paid 
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vitiate  a  contract  made  betwixt  X  and  A.  Such  is  the  case 
at  bar. 

On  the  18th  January,  191 1,  the  board  and  the  Filter  Com- 
pany made  a  contract,  whereby  the  Filter  Company  agreed  : 
**To  allow  and  permit,  and  does  hereby  permit, -the  said 
Board  of  Public  Works  of  Gaffney,  S.  C,  to  reserve  and 
hold  back  from  all  estimates,  either  intermediary,  or  final, 
the  sum  of  ten  thousand  and  five  hundred  dollars  until  the 
said  Board  of  Public  Works  are  fully  satisfied  that  said 
work  has  been  properly  done  and  is  accepted  by  said  board.'' 

There  was,  therefore,  no  **particular  fund''  in  the  hands 
of  the  board  belonging  to  the  Filter  Company  on  11th 
March,  1911;  a  fund  might  be  there  at  the  wind  up,  but 
possibly  none,  or  not  so  much  as  was  due  to  the  Wilkins 
Company. 

The  cases  from  our  own  reports,  cited  by  appellants,  are 
not  relevant  to  the  issues  here.  They  are  McGahan  v. 
Locket,  54  S.  C.  364,  32  S.  E.  429,  and  Loan  &  Savings 
Bank  V.  Farmers  &  Merchants  Bank,  74  S.  C.  210,  54 
S.  E.  364.  The  case  cited  by  appellant  from  the  Supreme 
Court  of  the  U.  S.  does  not  sustain  its  contention.  It  is 
Trist  V.  Child,  21  Wall.  447. 

The  principles  stated  in  Green  v.  Duncan,  37  S.  C.  240, 
15  S.  E.  956,  do  govern  this  case. 

But  the  appellants  here  have  not  relied,  and  cannot  rely, 
upon  the  legal  effect  of  a  simple  assignment  of  a  fund  by 
the  company  to  them. 

They  have  accepted  from  the  board  a  paper  writing, 
dated  20th  March,  1911,  which  sets  out  the  agreement 
between  the  Wilkins  Company  and  the  board. 

That  paper  alone  fixes  the  rights  of  the  two  parties,  the 
company  and  the  board,  because  it  is  their  contract. 
Thereby  the  parties  ''agreed''  (1)  that  when  the  plant  was 
completed  and  accepted  (2)  the  board  would  pay  to  the 
company  $2,883.43,  (3)  if  so  much  should  remain  in  the 
board's  hands  coming  to  the  Filter  Company,   (4)  and  if 


Digitized  by 


Google 


150  Spear  v.  Board  of  Purlic  Works. 

Opinion  of  the  Court.  [99  S.  C. 

there  remain  not  so  much  as  $2,883.43,  then  whatsoever 
may  remain,  to  wit,  $1,970.69. 

There  was  no  absolute  agreement  of  the  board  to  pay 
$2,883.43  to  the  company.  The  fourth  clause  contemplated 
that  such  amount  might  be  reduced.  The  second  clause 
provided  the  time  for  payment,  to  wit,  when  the  plant 
should  be  completed  and  accepted. 

When  the  agreement  was  made,  in  March,  1911,  the  work 
w^as  not  completed ;'  the  agreement  by  necessary  inference  so 
declared,  and  the  testimony  so  shows.  When  the  agree- 
ment was  made  the  board  had  in  hand  money  more  than 
enough  to  pay  the  entire  sum  due  to  the  Wilkins  Company. 
If  the  agreement  was  to  pay  absolutely,  then  the  fourth 
clause  of  it  carried  no  meaning.  The  agreement  is  too 
plain  for  construction,  and  under  it  the  company  is  entitled 
to  receive  the  amount  set  out  in  the  Circuit  decree,  to  wit, 
$1,970.69,  and  no  more,  because  no  more  "remains.'' 

The  only  other  issue  is  the  secondary  one  before 
referred  to. 

The  appellant's  contention  thereabout  would  be  surely 
true  if  the  pumps  and  motors  were  the  property  of  the 
board.  They  are  not.  The  testimony  establishes  the  fact 
that  the  motors  and  pumps  the  Filter  Company  first  installed 
were  insufficient;  that  the  board  took  them  out,  and  put 
others  in  at  the  Filter  Company's  expense;  that  these  so 
taken  out  are  yet  on  or  about  the  board's  premises,  but  the 
board  claims  no  title  in  or  lien  upon  them. 

Any  right  the  company  may  establish  in  or  against  them, 
is  not  traceable  through  any  right  of  the  board  in  or  against 
them. 

The  board,  therefore,  has  no  interest  in  any  such  right 
of  the  company. 
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8960 

MATTISON  V.  STONE. 

(82  S.  E.  1046.) 

Wills.  •  Devises.     Leoacies.     Equitable  Coktebsiox.     Partition. 

1.  A  plaintiflP  must  prove  title  to  land  in  order  to  maintain  an  action 
for  the  partition  thereof. 

2.  A  person  cannot  convert  land  into  money  unless  he  has  absolute 
ownership  of  the  land. 

8.  Where  testator  devised  realty  to  his  wife  for  life  and  provided  that 
on  her  death  it  should  be  sold  and  equally  divided  among  his  five 
children,  and  that  the  share  of  his  daughter  C.  should  be  hers  during 
her  lifetime  and  then  go  to  her  child,  one-fifth  of  the  money  into 
which  the  realty  was  converted  under  the  will  by  the  death  of  tes- 
tator's wife  belonged  to  C.  for  life,  with  remainder  to  her  child. 

4.  '"Conversion"  or  "reconversion"  means  the  putting  of  money  into  land 
or  land  into  money. 

6.  The  same  power  and  process  is  required  to  reconvert  money  into  land 
as  is  required  to  convert  land  into  money;  and  hence  a  person,  having 
only  a  life  estate  in  money  into  which  land  was  converted  under 
a  will  by  the  death  of  a  life  tenant,  the  remainder  being  in  her  minor 
child,  could  not  reconvert  it  into  land. 

6.  There  being  no  proof  that  the  grantors  in  a  deed  purporting  to 
convey  their  interests  in  certain  lands,  which  had  been  devised  to 
be  sold,  for  the  division  of  the  proceeds  amongst  the  grantors  for 
their  respective  lives,  with  remainders  to  their  respective  children, 
knew  that  such  lands  had  been  converted  by  the  devise  into  per- 
sonalty, or  that  they  as  legatees  might  reconvert  such  personalty 
back  into  realty,  or  that  their  joining  in  the  deed  would  have  such 
e£Pect;  such  deed  will  not  be  construed  as  the  execution  of  an  inten- 
tion to  reconvert  the  realty  into  personalty 

7.  A  legatee  having  only  a  life  interest  in  a  legacy  cannot  convert  the 
personalty  into  realty  in  the  absence  of  a  concurrent  act  binding 
upon  an  infant  entitled  to  the  remainder  in  the  legacy. 

8.  Whether  a  grantor  having  only  a  life  interest  in  a  legacy,  and  under- 
taking to  convey  an  interest  in  fee,  is  estopped  to  deny  that  his  deed 
worked  a  conversion  of  the  legacy  into  realty  does  not  arise,  where 
plaintiflP  is  asserting  a  legal  title  to  land,  and  asking  partition  of 
same. 

9.  PlaintiflP  in  partition  cannot  prevail  by  reason  of  defective  title  in 
defendant,  but  must  prove  title  in  himself. 

10.  The  question  whether  a  legatee,  or  the  assignee  of  legatees,  may 
have  lands  devised  to  be  sold  for  payment  of  the  legacy  so  sold, 
does  not  arise  in  an  action  by  such  assignee  claiming  title  to  the 
lands,  to  have  same  partitioned 

Before  Ship?,  J.,  Anderson,  May,  1913.     AflSrmed. 
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Action  for  partition  of  lands,  brought  by  W.  E.  Mattison 
against  W.  C.  Stone.  From  decree  dismissing  the  com- 
plaint, plaintiff  appeals.  The  facts  are  stated  in  the  opinion 
on  a  former  appeal.  90  S.  C.  146,  72  S.  E.  991,  and  in  the 
following  opinion  of  the  Court  on  this  appeal.  The  deed 
from  N.  C.  Mattison  et  al.  to  B.  L.  Johnson  (referred  to  in 
90  S.  C.  148,  72  S.  C.  992,  and  in  the  opinion  following) 
conveyed  "all  our  interest  in  157  acres,*'  etc.,  the  land  in 
dispute. 

The  plaintiff's  exceptions  were  as  follows : 

1.  Because  his  Honor  erred  in  dismissing  the  complaint, 
the  error  being  that  he  should  have  held  that  the  admitted 
deed  of  all  the  heirs  of  Peter  Johnson  was  the  highest  evi- 
dence of  an  election  to  reconvert  the  bequest  of  personalty 
into  a  devise  of  land,  and  that  a  reasonable  construction  of 
the  will  of  Peter  Johnson  requires  that  Caroline  Mattison 
along  with  all  the  beneficiaries  elected  to  take  the  land  as 
such  rather  than  have  it  sold  and  take  the  proceeds,  and  her 
life  estate  descends  to  her  children  in  land. 

2.  Because  his  Honor  erred  in  holding  that  the  ques- 
tions are  practically  settled  by  the  Supreme  Court  on  the  for- 
mer appeal,  when  it  is  submitted  that  the  former  appeal 
merely  held  that  it  was  error  to  direct  a  verdict,  there  being 
no  allegation  in  the  complaint  of  a  reconversion  and  hence 
no  competent  proof.  It  is  submitted  that  the  Supreme 
Court  in  the  former  appeal  did  not  intend  to  pass  upon  the 
merits  of  the  case  under  the  amended  complaint. 

3.  Because  it  was  error  to  hold  that  the  evidence  did 
not  make  out  a  case  of  reconversion,  when  it  is. submitted 
that  the  deed  itself  was  the  highest  evidence  of  such  election 
to  take  as  land  and  deed  it  as  land,  said  deed  being  unequivo- 
cal and  capable  of  but  one  construction,  and  that  is  that  the 
beneficiaries  elected  to  take  as  land  and  to  make  a  deed  to 
the  land  as  such.  And,  further,  because  this  very  deed  to 
the  land  in  question  is  one  of  defendant's  links  in  his  chain 
of  title. 
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4.  Because  his  Honor  erred  in  holding  that  all  the  bene- 
ficiaries did  not  join  in  the  conveyance.  The  error  being 
that  all  the  beneficiaries  did  join  in  the  deed  to  B.  L.  John- 
son, as  they  were  all  the  legatees  of  the  proceeds  of  the 
sale  of  land  necessary  to  discharge  the  executor  of  his  trust, 
and  the  fact  that  plaintiff  has  an  interest  in  the  land  today  is 
due  to  the  election  of  his  mother  to  reconvert  the  money  into 
land.  But  for  the  election  of  his  mother  to  take  as  land 
rather  than  proceeds  of  the  sale  of  land,  the  life  estate  would 
have  been  defeated. 

5.  Because  his  Honor  erred  in  construing  the  case  of 
Ukiah  V.  RicCy  as  holding  that  a  remainderman  under  a  will 
where  there  is  a  power  of  sale  which  converts  land  into  per- 
sonalty, must  join  in  the  election  to  make  it  a  reconversion. 
It  is  submitted  that  the  election  of  the  beneficiaries  to  take  as 
land  given  to  the  remaindermen  their  first  interest  in  the 
land,  and  that  they  did  not  have  such  interest  until  after  the 
election  had  taken  place. 

6.  Because  his  Honor  erred  in  holding  that  when  the 
mother  of  plaintiff  elected  to  deed  her  interest  in  the  land 
that  the  land  was  taken  free  from  the  limitations  of  the  will. 
It  is  submitted  that  all  the  evidence  shows  that  Nancy  Matti- 
son sold  all  her  interest  in  the  land  and  not  the  personalty* 
and  that  she  had  no  more  than  a  life  estate  in  the  land. 

Messrs.  Leon  L.  Rice  and  Bonham,  IVatkins  &  Allen, 
for  appellants,  submit :  Defendant  takes  under  zvill  of  Peter 
Johnson:  4  Strob.  91.  The  only  way  to  preserve  rights  of 
remaindermen  uas  to  take  the  land,  rather  than  proceeds 
upon  sale.  Election  to  do  so,  manifested  by  deed  of  ''our 
respective  interests.''  Remaindermen  bound  by  election  of 
precedent  life  tenant:  101  Am.  St.  Rep.  118;  15  lb.  409; 
10  L.  R.  A.  162.  Fee  was  in  heirs,  subject  to  exercise  of 
power  to  sell:  23  S.  C.  503 ;  1  Tiffany  Real  Prop.  605 ;  68 
S.  C.  260.  Power  of  sale  extinguished  by  election  to  take 
the  land:  101  Am.  St.  Rep.  118;'  10  L.  R.  A.  165;  36  Am. 
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Dec.  34;  3  Pom.  Eq.  Juris.,  sec.  1176;  9  Cyc.  855.  Deed 
the  highest  evidence  of  election:  9  Cyc.  855 ;  67  111.  419;  116 
N.  Y.  234;  26  N.  Y.  St.  667;  15  Am.  St.  Rep.  400;  1  Watts 
(Pa.)  445;  Pom.  Eq.  1175;  Bispham's  Eq.  332;  1  Tiflfany. 
Real  Prop.  107;  29  Am.  Dec.  48;  lb.  56;  29  111.  122;  67  111. 
430;  58  Am.  Dec.  800.  Statute  of  limitations  did  not  run 
against  remainderman  until  after  death  of  life  tenant:  25 
S.  C.  519;  59  S.  C.  146;  45  S.  C.  268.  No  ouster  between 
the  cotenants:  71  S.  C.  321 ;  26  S.  C.  244;  3  Rich.  422. 

Mr.  J.  M.  Paget,  for  respondent,  submits :  All  beneficiaries 
in  legacy  must  join  in  act  of  election  to  reconvert  personalty 
into  realty:  90  S.  C.  146;  101  Am.  St.  Rep.  118.  As  to 
legal  title' to  lands:  22  S.  C.  274;  23  S.  C.  382;  23  S.  C.  502; 
Statute  of  Limitations,  Code  Civil  Proc.  123,  126,  Convey- 
ance in  fee  by  life  tenant  a  breach  of  trust,  and  statute  then 
ran  against  remainderman  as  cestui  que  trustent:  85  S.  C. 
373;  78  S.  C.  143;  50  S.  C.  120;  52  S.  C.  88;  56  S.  C.  209. 
Presumption  that  Stone  held  possession  as  sole  ozvner  after 
tzventy  years:  80  S.  C.  110,  114. 

October  1,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justick 
Gage. 

Action  for  partition  of  157  acres  of  land. 

The  common  source  of  title  was  Peter  Johnson. 

The  issues  here  depend  upon  a  construction  of  his  will  and 
the  things  done  thereunder  by  his  devisees. 

Peter  had  five  children. 

It  is  conceded  all  round  that  defendant  owns  the  title  of 
three  of  them;  he  claims  to  own  the  title  of  the  others,  to 
wit:    two   daughters,    Mrs.    Caroline    Mattison    and    Mrs. 
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they  were  eliminated,  and  no  exception  was  taken  thereto. 
Mattison  v.  Stone,  90  S.  C.  147,  72  S.  E.  991.  It  is  not 
manifest  how  they  can  be  bound  by  what  others  may  do,  or 
by  w^hat  a  Court  may  decide  about  the  rights  of  others. 

Peter  devised  this  157  acres  to  his  wife,  Nancy,  for  her 
life;  "and  at  her  death  (which  has  happened)  *  *  *  then  the 
said  realty  *  *  *  to  be  sold  and  equally  divided  among  my 
children  ♦  *  *;  moreover  I  desire  that  the  portion  of  my 
estate  shall  fall  to  my  daughters,  Caroline  and  Mary,  to  be 
theirs  during  their  lifetime,  and  then  to  their  children, 
respectively,  forever.'* 

The  real  estate  was  not  sold  and  the  proceeds  so  divided ; 
but  B.  L.  Johnson,  the  son  and  executor,  took  a  deed  of  it 
to  himself  from  his  brother  and  three  sisters,  including 
Caroline  and  Mary. 

The  contention  of  plaintiff  is,  that  the  testator  first  by 
will  turned  the  land  into  money,  which  act  the  plaintiff  calls 
conversion;  and,  further,  that  the  devisees,  named  to  take 
the  money,  thereafter  turned  the  money  back  into  land, 
which  act  the  plaintiff  calls  reconversion. 

This  Court  held  on  a  former  appeal  that  reconversion  had 
not  been  alleged  or  proven. 

The  plaintiff  then  by  amendment  alleged  reconversion 
and  claims  to  have  proved  it.  The  Circuit  Court  held  con- 
tra; the  plaintiff  contends  here  that  reconversion  has  been 
proven,  and  that  is  the  issue  made  by  him  in  exceptions  1, 
2,  3,  4  and  5. 

There  is  no  basis  in  the  Circuit  decree  for  the  sixth  excep- 
tion. The  Court  did  not  hold  that  the  deed  by  Caroline,  the 
plaintiff's  mother,  freed  the  land  from  the  limitation  of  the 
will.     The  decree  is  very  short;  it  only  adjudged 

1       that  the  action  was  for  the  division  of  a  title  to  land ; 

that  the  plaintiff  had  proven  no  part  of  a  title; 

because  the  money  into  which  the  testator  had  converted  the 

land  had  not  been  converted  back  into  land  by  all  those 

entitled  to  have  the  money. 
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The  defendants,  though,  have  suggested  six  additional 
grounds  upon  which  to  sustain  the  decree  of  the  Court,  if 
mayhap  the  exceptions  of  the  plaintiff  are  effective. 

Some  things  were  adjudged  on  the  former  appeal.  It 
was  there  held,  that  **Under  the  equitable  doctrine  of  con- 
version the  real  estate  became  personal  property  after  the 
death  of  the  life  tenant,  and  no  real  estate  passed  to  N.  Caro- 
line Mattison  for  life  with  remainder  to  plaintiff.  The  gift 
was  of  personal  property,  money,  a  legacy,  to  Mrs.  Mattison 
for  life  with  remainder  over  to  her  children."  The  authori- 
ties thereto  are  abundant.  Next,  then,  to  the  contention  of 
the  plaintiff,  which  is,  that  the  parties  entitled  thereto  have 
converted  the  price  back  into  land. 

It  is  axiomatic  that  one  may  not  turn  land  into 

2  money  unless  he  has  absolute  ownership  of  the  land. 
Pom.  Equity,  sec.  1175. 

Peter  was  only  able  to  convert  this  parcel  of  land  into 
money  because  it  was  his  land. 

When   it  was  converted   into  money,  one-fifth  thereof 
belonged  by  the  will  to  Mrs.  Mattison  for  her  life, 

3  with  remainder  to  the  plaintiff.     The  Court  so  held, 
plainly. 

If  the  whole  purchase  price,  for  it  may  not  be  split  up 
(Pom.  Eq.,  sec.  1176),  belonged  in  different  measure 

4  to   Peter's  children   and   grandchildren,   then   they 
alone  could  take  it,  and  invest  it  in  land ;  for  conver- 
sion or  reconversion  means  the  putting  of  money  into  land, 
or  land  into  money. 

It   is   axiomatic,    too,    that   the    same    power    is 

5  required  to  reconvert  as  to  convert;  the  process  and 
power  are  the  same. 

Had,  therefore,  the  five  children  of  Peter  and  Nancy 
intended  to  convert  the  money  into  land,  they  had  no  power 
to  do  so,  because  the  money  did  not  belong  to  them. 
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The  deed  to  which  the  plaintiff  points  to  prove  the  inten- 
tion and  the  execution  of  the  intention,  proves  the 

6  contrary ;  for  it  shows  on  its  face  that  all  the  owners 
of  the  money  have  not  joined,  in  the  deed;  that  is, 

have  not  agreed  to  reconvert. 

And  there  is  no  sufficient  testimony,  if  any,  to  prove  that 
the  five  children  of  Peter  knew  anything  about  the  doctrine 
and  effect  of  reconversion;  or  that  they  knew  the  will  of 
Peter  had  turned  the  land  into  money;  or  that  the  owners  of 
the  money  might  turn  it  back  into  land ;  or  that  they  did  that 
w^hich  amounted  in  law  to  a  reconversion. 

Indeed,  the  plaintiff  relies  chiefly,  if  not  entirely,  on  the 
deed  from  the  four  Johnson  children  to  their  brother,  to 
prove  the  fact  of  reconversion. 

The  fundamental  fallacy  of  the  appellant's  argument  is, 

that  the  sole  beneficiaries  under  the  will,  all  these  entitled  to 

the  money  converted  from  land,  were  the  five  parties  to  the 

deed.     That  is  not  true.     Had  the  land  been  sold, 

7  and  the  money  divided,  one-fifth  thereof  would  have 
belonged  to  Mrs.   Mattison  for  her  life  only,  and 

remainder  to  her  child,  the  plaintiff.  The  will  so  declares, 
the  provision  is  lawful,  and  must  prevail.  Therefore,  Mrs. 
Mattison  had  no  right  if  she  intended  to  so  do.  to  take 
money,  in  which  she  had  only  a  life  estate,  and  invest  it  in 
land  for  herself  and  her  child,  the  plaintiff.  The  plaintiff 
was  then  an  infant  of  tender  years,  and  she  could  not  do  for 
him  that  which  he  could  not  have  done  for  himself  had  he 
undertaken  to  have  acted.     Pom.  Eq.,  sec.  1176. 

Again,  the  appellant  contends  that  the  children  of  Peter, 
those  who  undertook  to  reconvert,  may  not  deny 

8  the  act  of  reconversion  and  yet  alien  the  fee,  as  they 
have  undertaken  to  do. 

That  is  a  misconception  of  the  issues  made  by  the  plead- 
ings. The  plaintiff  (now  the  appellant)  undertook  to  prove 
a  title  in  himself y  and  he  must  do  so  to  get  partition. 
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The  defendant  may  have  no  good  paper  title,  and  yet 
the  plaintiff  may  not  prevail.     It  has  not  yet  been 

9  adjudged  that  the  title  which  defendant  has  is  a 
valid  paper  title. 

It  has  not  yet  been  adjudged  that  the  plaintiff  had  no 
right  to  have  the  land  sold  to  pay  the  legacy  due  to 

10  him  under  the  will  of  Peter.     That  issue  has  never 
been  made. 

It  is  not  necessary  to  consider  the  respondent's  additional 
grounds  suggested  as  sustaining  the  decree,  for  they  are  not 
now  material;  nor  is  it  necessary  to  consider  a  suggestion 
made  to  respondent  at  the  hearing,  to  wit :  that  the  "desire" 
expressed  by  the  testator  was  only  precatory  and  that,  there- 
fore, Catherine  and  Mary  took  absolute  estates. 

The  decree  below  is  affirmed. 


8962 

ELLERBE  ET  AL.  v.  MARION  COUNTY  LUMBER  CO. 

(82  S.  E.  1049.) 

Appeal  and  Erboe.  Case.  Pleading.  Neoliqence.  Trespass.  Evi- 
dence. Damages.  Easements.  Deeds.  Timber.  Logs  and  Log- 
ging. 

1.  Testimony  which  is  irrelevant  to  the  issues  on  appeal  should  not  be 
included  in  the  case. 

2.  A  general  allegation  of  negligence  is  sufficient  in  absence  of  a  motion 
to  make  more  definite. 

8.  In  an  action  against  a  trespasser  it  is  sufficient  to  allege  the  wrongful 

act  of  destruction,  without  any  description  of  the  instrumentalities 

with  which  it  was  committed. 
4.  In   action   against   purchaser   of   standing   timber   for   cutting   and 

injuring  timber  not  purchased,  evidence  that  all  timber  growth  was 

not  destroyed  held  competent. 
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6.  In  an  action  against  a  purchaser  of  standing  timber  for  cutting 
timber  not  covered  by  the  deed,  evidence  that  timber  to  which  the 
purchaser  was  entitled  was  not  cut  was  not  admissible  in  mitigation 
of  damages,  especially  where  the  purchaser  claimed  that  its  time 
for  cutting  timber  had  not  expired,  as  it  might  still  cut  the  timber 
so  left. 

6.  In  an  action  against  a  purchaser  of  standing  timber  for  cutting 
timber  not  covered  by  its  deed,  and  injuring  and  destroying,  by  its 
operations,  timber,  undergrowth,  brush,  and  shrubbery,  the  admission 
in  reply  of  the  answer  to  a  question  as  to  how  much  area  the  skidder 
set-ups  covered,  though  not  strictly  proper,  where  the  evidence  to 
which  it  was  a  reply  was  brought  out  by  plaintiffs  on  cross-examina- 
tion, was  not  of  great  consequence,  and,  where  defendant  did  not 
aslc  leave  to  rebut  it,  did  not  require  a  reversal. 

7.  The  reply  is  a  matter  left  largely  in  the  discretion  of  the  trial  Court, 
where  the  testimony  is  competent  and  relevant. 

8.  In  an  action  against  a  purchaser  of  standing  timber,  whose  deed 
gave  it  the  right  to  construct  and  operate  a  railroad  across  the  land, 
the  Court  properly  charged  that  this  gave  it  no  right  to  a  tramway 
or  spur  track,  instead  of  leaving  to  the  jury  the  question  whether 
two  main  lines  of  railroad  and  seven  spurs  was  a  reasonable  method 
of  removing  the  logs. 

9.  The  operation  of  a  steam  car  on  woodland  is  an  uncommon  burden 
on  the  servient  estate,  and  ought  to  be  the  subject  of  a  specicd  agree- 
ment. 

iO.  Where  a  deed  to  standing  timber  gave  the  purchaser  the  right  to 
construct  and  operate  a  railroad,  the  fact  that  the  timber  could  be 
moved  with  less  damage  to  the  land  by  the  construction  of  more  than 
one  railroad  did  not  entitle  the  purchaser  to  construct  more  than  the 
one  road. 

11.  In  an  action  against  purchaser  of  standing  timber  for  injury  to 
other  timber,  shrubbery,  etc.,  complaint  held  not  to  tender  the  issue 
of  a  reasonable  method  of  logging  by  a  system  of  railroads,  so  as  to 
require  the  submission  of  a  question  whether  the  construction  of  two 
main  lines  and  seven  spur  tracks  was  a  reasonable  method  of  remov- 
ing the  logs. 

12.  Where  a  deed  provides  for  "a  railroad"  to  be  built  and  operated 
across  lands,  the  Court  need  not  submit  an  issue  to  the  jury  to  deter- 
mine whether  two  railroads  and  seven  spur  tracks  were  authorized 
by  the  deed,  as  a  reasonable  method  for  removing  the  timber 

Before  Spain,  J.,  Marion,  November,  1913.     Affirmed. 

Footnote. — See  note  as  to  admissibility  of  evidence  of  benefit  to  owner 
in  mitigation  of  damages  for  trespass.    20  A.  &  E.  Ann.  Cas.  925. 
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Action  by  Henry  I.  Ellerbe  and  others  against  Marion 
County  Lumber  Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.     The  facts  are  stated  in  the  opinion. 

The  charge  of  the  trial  Judge  was  as  follows : 

Mr.  Foreman  and  Gentlemen  of  the  Jury :  We  have  been 
engaged  on  this  case  ever  since  yesterday  afternoon  and 
you  have  been  very  patient  in  listening  to  the  testimony. 
It  is  now  incumbent  on  me  to  charge  the  law,  and  as  it  is 
in  a  very  narrow  compass  it  will  not  take  me  long  to  do  so. 

The  questions  of  fact  in  this  case  are  entirely  for  you.  I 
cannot  express  my  opinion  on  the  facts;  all  I  can  do  is  to 
charge  you  what  I  conceive  to  be  the  law  governing  this 
case. 

This  is  an  action  brought  by  the  plaintiffs  against  the 
defendant  for  the  recovery  of  $10,000  for  certain  alleged 
trespasses.  The^plaintiffs  are  the  owners  of  this  land  under 
the  will  of  William  H.  Ellerbe.  During  his  lifetime  he 
conveyed  the  timber  on  a  tract  of  land  belonging  to  him, 
known  as  the  Ellerbe  Grove  plantation,  to  the  Cape  Fear 
Lumber  Company,  and  the  Cape  Fear  Lumber  Company 
afterwards  conveyed  all  of  its  right  in  that  timber  to  Marion 
County  Lumber  Company. 

Now,  the  plaintiffs  allege  that  under  this  deed  the  defend- 
.ant  went  on  the  land  to  cut  the  timber  and  that  they  cut 
timber  under  twelve  inches  in  diameter,  during  the  time 
they  carried  on  timber  operations  on  the  land,  in  violation 
of  the  rights  of  plaintiff;  that  they  wilfully  and  wantonly 
cut,  removed  and  appropriated  to  its  own  use  a  large  num- 
ber of  trees  of  a  less  diameter  than  those  conveyed  in  the 
deed  and  in  violation  of  the  rights  of  plaintiff  and  over 
their  protest;  that  it  built  tramways  and  spur  tracks  while 
the  deed  only  gave  them  the  right  to  build  a  railroad  across 
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large  quantities  of  young  timber  on  the  land,  which  was 
not  covered  by  the  deed  and  undergrowth  and  shrubbery, 
and  also  filled  up  ditches,  land  and  also  blockaded  the  roads. 
The  deed  in  question  is  as  follows:  (The  Judge  reads  the 
deed. ) 

Now,  the  defendant  comes  in  and  admits  paragraph  one, 
two  and  four,  admits  that  plaintiffs  are  the  owners  of  the 
land,  admits  that  the  deed  was  made  by  William  H.  Ellerbe, 
by  which  this  timber  was  conveyed,  but  deny  each  and  every 
other  allegation  in  the  complaint— that  is,  it  denies  the 
alleged  acts  of  trespass  which  the  plaintiffs  alleged. 

That  is  the  issue  for  you  to  determine :  did  they  commit 
these  acts  of  trespass,  or  did  they  not? 

Before  you  can  find  in  favor  of  the  plaintiffs  they  are 
required  under  the  law  to  establish  every  material  allegation 
in  their  complaint  by  the  preponderance  of  the  testimony — 
that  is,  by  the  greater  weight  of  the  testimony.  You  cannot 
find  in  any  event  more  than  the  amount  sued  for,  which  is 
$10,000,  but  if  you  conclude  they  are  entitled  to  anything 
you  can  give  any  amount  under  $10,000  which  you  may 
see  fit. 

Now,  as  this  deed  conveyed  this  timber  and  the  defend- 
ants are  the  owners  of  the  timber  by  virtue  of  this  deed, 
they  had  a  right  in  accordance  with  the  terms  of  this  deed 
to  go  there  and  remove  timber  conveyed  thereby,  to  wit: 
"Timber  in  the  diameter  of  twelve  inches  or  more."  This 
deed  did  not  give  them  any  right  to  any  timber  less  than 
twelve  inches  in  diameter,  nor  did  it  give  them  any  right  to 
a  tramway  or  spur  track.  It  only  gave  them  the  right  to 
operate  a  railroad  across  said  land. 

Now,  the  defendant  alleges  that  they  had  a  right  to  go 
in  there  and  remove  the  timber  and  that  any  damage  inci- 
dent to  the  legitimate  removal  of  the  timber  the  landowner 
would  have  to  suffer ;  but  it  is  alleged  in  this  complaint  that 
they  exercised  their  rights  under  this  deed  in  a  negligent, 
wilful  and  wanton  manner.     Now,  the  question  is,  were 
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they  negligent?  Now,  Mr.  Foreman,  negligence  is  a  mixed 
question  of  law  and  fact.  What  negligence  is  is  a  question 
of  law,  and  whether  it  exists  in  this  case  is  a  question  of 
fact  for  you.  What  is  negligence?  Negligence  is  the 
failure  to  do  what  a  reasonable  and  prudent  person  would 
ordinarily  have  done  under  the  circumstances  of  the  situa- 
tion, or  the  doing  what  such  a  person  under  the  existing  cir- 
cumstances would  not  have  done.  Now,  you  take  the  facts 
and  apply  them  to  that  definition  and  ask  yourselves  the 
question :  was  this  defendant  negligent  or  was  it  not?  Well, 
if  it  was  negligent  in  the  exercise  of  its  rights  in  the  removal 
of  that  timber,  then  it  would  be  liable  in  damages  for  that 
negligent  act,  but  this  complaint  also  alleges  that  they  were 
not  only  negligent,  but  that  their  acts  were  wilful,  wanton 
and  over  the  protest  of  the  plaintiff.  Now,  if  a  person  is 
guilty  of  negligence,  all  you  can  give  is  what  the  law  calls 
compensatory  damages.  That  is  awarded  for  the  purpose 
of  compensating  for  the  loss  sustained  by  reason  of  the 
alleged  negligent  act;  but  where  a  person  commits  an  act 
wilfully,  wantonly  and  in  a  high-handed  manner,  the  law 
says  the  jury  can  give  what  is  called  punitive  damages,  or 
smart  money.  That  is  in  addition  to  compensatory  dam- 
ages, and  is  given  for  the  purpose  of  punishing  the  wrong- 
doer and  also  for  the  purpose  of  deterring  others  from  doing 
likewise.  Now,  ask  yourselves  the  question,  did  they  go  in 
there  in  the  exercise  of  their  rights  under  this  deed  relative 
to  the  removal  of  this  timber  and  act  in  a  wilful,  wanton 
and  high-handed  manner  and  over  the  protest  of  the  plain- 
tiff?    If  so,  they  are  liable  for  punitive  damages,  but  if 
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The  plaintiffs  have  submitted  the  following  requests  to 
charge : 

I.  Th^  complaint  alleges  that  the  defendant  cut  and 
destroyed  small  timber  and  trees  and  undergrowth  not 
covered  by  the  deed  under  which  it  claimed  and  that  it  tres- 
passed upon  plaintiffs'  land  in  other  particulars  set  forth  in 
the  complaint.  If  you  find  from  the  evidence  that  the 
defendant  committed  these  trespasses,  or  any  of  them,  then 
the  plaintiffs  are  entitled  to  recover  as  compensatory  dam- 
ages the  difference  in  the  value  of  the  land  before  and  after 
the  injury  complained  of,  such  difference  to  be  ascertained 
as  of  the  time  of  the  injury.     I  charge  you  that. 

II.  While  in  no  case  can  you  award  speculative  damages, 
yet  if  you  find  from  the  evidence  that  the  defendant  cut 
timber  and  trees  on  the  land  of  the  plaintiffs  below  the  size 
mentioned  in  the  deed  under  which  defendant  claimed,  in 
arriving  at  the  damage  done  to  the  land,  you  may  take  into 
consideration,  and  ought  to  take  into  consideration,  the 
increased  value  given  to  the  land  by  reason  of  this  small 
timber  growing  thereon,  and  you  should  assess  as  damages 
any  reduction  in  said  value  caused  by  the  destruction  of  said 
small  timber.     I  charge  you  that. 

Now,  gentlemen,  that  is  the  measure  of  damages;  what 
was  the  value  of  this  land  before  and  what  was  the  value 
of  this  land  after  the  alleged  acts  of  trespass?  That  is 
a  question  of  fact  for  you.  You  heard  the  testimony  and 
you  will  have  to  arrive  at  it  the  best  way  you  can — the 
difference  in  the  value  of  the  land  before  and  the  value  of 
the  land  after. 

IV.  If  you  find  from  the  evidence  that  the  plaintiffs  are 
entitled  to  punitive  damages  in  addition  to  compensatory 
damages,  the  amount  of  such  punitive  damages  will  be  in 
your  discretion,  but,  in  such  case,  you  will  have  no  discretion 
to  refuse  such  damages.     I  charge  you  that. 

If  you  find,  as  I  said  before,  that  the  trespass  on  this 
property  was  in  a  high-handed,  wilful  and  wanton  manner, 
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over  the  protest  of  the  plaintiff,  then  they  are  entitled  to 
recover  punitive  damages,  otherwise,  they  are  not  entitled 
to  punitive  damages. 

V.  It  was  the  duty  of  the  defendant  to  cut  and  remove 
the  timber  bought  by  it  with  such  care  as  to  do  as  little 
damage  as  possible  to  the  property  of  the  plaintiff. 

I  charge  you  that,  in  connection  with  what  I  have  already 
charged  you,  that  any  damages  legitimate  to  the  removal  of 
the  timber  must  be  borne  by  the  landowner,  but  for  any 
negligence  of  the  defendant,  the  defendant  is  liable. 

VI.  Under  the  terms  of  the  deed  introduced  in  evidence, 
the  defendant  had  the  right  to  build  only  one  railroad  on 
the  lands  of  the  plaintiff.  I  charge  you  that.  I  have 
already  charged  you  that. 

Now,  Mr.  Foreman  and  gentlemen,  you  have  heard  the 
testimony  and  I  have  given  you  in  brief  the  law  applicable 
to  this  case.  Did  the  defendant  commit  these  trespasses 
alleged  in  this  complaint?  Was  it  negligent;  was  it  wilful 
and  wanton?  The  measure  of  damage  I  have  told  you. 
You  take  this  testimony  and  you  weigh  it.  If  you  have 
any  bias  or  prejudice  against  a  corporation,  divest  your- 
selves of  it.  You  are  sworn  to  try  the  case  according  to 
the  law  and  the  facts.  Now,  you  take  the  facts  and  go 
in  the  jury  room  and  write  your  verdict  and  let  it  be  a 
reflection  of  your  honest  convictions. 

If  you  find  for  the  plaintiff,  say  we  find  for  the  plaintiff, 
and  write  out  so  many  dollars  damages  and  sign  your  name 
as  foreman. 

The  defendants'  exceptions  were  as  follows : 

1.  Because  his  Honor  erred  in  admitting  testimony  over 
the  objection  of  the  defendant  as  to  specific  acts  of  damage 
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called  upon  to  meet  proof  unsupported  by  the  allegations 
of  the  complaint. 

2.  Because  his  Honor  erred  in  refusing  to  allow  the  wit- 
ness, Haselden,  to  answer  the  question,  **Did  they  leave 
more  timber  on  there  oversize  than  they  cut  undersize?'*  It 
being  submitted  that  the  measure  of  damages  being  the  dif- 
ference between  the  value  of  the  land  before  the  alleged  acts 
of  trespass,  and  after  the  alleged  acts  of  trspass,  it  was 
error  to  exclude  evidence  as  to  one  of  the  most  important 
elements  in  determining  the  value  after  the  alleged  acts  of 
trespass,  to  wit,  the  amount  of  timber  left  on  the  land. 

3.  Because  his  Honor  erred  in  permitting  the  witness, 
Holt,  over  the  objection  of  the  defendant,  to  testify  in  reply 
as  to  the  area  taken  up  by  skidder  set-ups  and  alleged  dam- 
ages caused  thereby ;  it  being  submitted  that  there  was  noth- 
ing in  defendant's  testimony  to  which  this  was  in  reply;  and 
that  it  was  error  to  admit  in  reply  a  new  and  independent 
line  of  testimony  as  to  damages  to  which  the  defendant  at 
such  stage  of  the  case  was  precluded  from  replying. 

4.  Because  his  Honor  erred,  after  having  charged  the 
jury  that  the  landowner  must  suffer  reasonable  damage, 
such  as  was  incidental  to  the  removal  of  the  timber,  in 
further  charging  the  jury  upon  the  facts  of  the  case  in 
violation  of  art.  V,  sec.  26,  Constitution  of  1895,  that  the 
defendant  had  no  right  to  build  a  tramway  or  spur  track  to 
be  used  in  the  removal  of  the  timber. 

(a)  It  being  submitted  that  the  defendant,  having  been 
granted  the  timber,  had  the  right  to  remove  it  in  a  reason- 
able way ;  that  there  was  ample  testimony  to  raise  an  issue  of 
fact  to  go  to  the  jury  that,  as  applied  to  this  particular  land, 
the  use  of  tramways  and  spur  tracks  was  not  only  a  reason- 
able method  of  removing  the  timber,  but  the  most  reason- 
able method,  and  that  the  charge  withdrew  such  issue  of 
fact  from  the  jury,  and  the  presiding  Judge  assumed  its 
decision. 
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(b)  It  being  submitted  that  the  deed  under  which  the 
defendant  claimed  showed  on  its  face  that  it  was  the  inten- 
tion of  the  parties  to  the  original  contract  that  the  timber 
should  be  removed  by  the  use  of  railroads,  and  it  was  error 
to  take  the  issue  of  fact  thereby  raised  from  the  considera- 
tion of  the  jury. 

(c)  It  being  submitted  that  the  right  to  operate  a  railroad 
on  the  land  of  necessity  carried  with  it  the  right  of  such 
reasonable  powers  of  use  as  rendered  the  enjoyment  of  the 
right  granted  effective  in  carrying  out  the  purpose  for  which 
it  was  granted,  to  wit,  the  removal  of  the  timber;  and 
whether  the  defendant  exercised  such  reasonable  powers  of 
use  in  a  reasonable  way,  upon  which  there  was  ample  testi- 
mony to  make  an  issuable  fact,  was  for  the  jury,  which  the 
charge  took  away  from  it. 

Mr,  M,  C,  Woods,  for  appellant,  submits :  Allegation  as 
to  damage  by  use  of  skidder  not  responsive  to  allegations: 
31  Cyc.  701.  Measure  of  damages:  61  S.  C.  329;  Trespass, 
Cent.  Digest,  par.  137;  70  S.  E.  633,  distinguished.  Base- 
ments granted  in  deed:  12  Rich.  314;  80  S.  C.  106;  14  Cyc. 
1176;  86  N.  W.  414;  65  N.  E.  67;  27  N.  W.  414;  27  N.  W. 
687;  44  So.  69.  Whether  the  use  of  the  trams  and  spur 
tracks  was  reasonable  should  have  been  submitted  to  the 
jury:  89  S.  C.  498. 

Mr,  L.  D.  Lide,  for  respondent,  cites:  As  to  damages:  61 
S.  C.  329.  Defendant  retained  defeasible  title  in  trees  sold 
during  term,  and  upon  its  failure  to  remove  them  within 
that  time,  they  would  become  the  property  of  plaintiffs:  90 
S.  C.  176;  70  S.  E.  633.  As  to  admission  of  testimony  in 
reply:  76  S.  C.  529.  Construction  of  deed  by  Court  in  its 
charge:  89  S.  C.  334.  Lateral  or  branch  roads:  33  Cyc. 
117. 

October  3,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Gage. 
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Action  for  malicious  trespass.  The  defendant  entered 
under  a  timber  deed  and  cut  the  plaintiff's  trees.  The  right 
to  enter  and  cut  is  not  in  dispute,  but  is  admitted.  The 
wrong  alleged  lay  in  a  negligent  and  wilful  cutting,  and  in 
doing  things  not  warranted  by  the  deed.  The  defendant 
admits  the  commission  of  some  wrong.  So  the  only  issue 
was  how  much  damage  was  done. 

The  verdict  was  $5,000,  one-half  of  the  sum  claimed. 

There  are  four  exceptions  by  the  defendant. 

One  arises  out  of  a  construction  of  the  deed;  one  arises 
out  of  the  exclusion  of  testimony;  two  arise  out  of  the 
admission  of  testimony. 

The  129  pages  of  printed  testimony  has  no  relevancy  to 

the  issues  made  by  the  exceptions,  except  the  small  portion 

thereof,  referred  to  and  quoted  in  the  exceptions. 

1  The  whole  testimony  ought  not  to  have  been  printed. 
Thereby  a  heavy  and  unnecessary  burden  has  been 

put  on  the  losing  party. 

We  are  of  the  opinion  that  none  of  the  exceptions  are 
sound,  and  that  the  judgment  ought  to  be  affirmed. 

The  complaint  alleged  in  the  seventh  paragraph  that  the 
defendant  "injured  and  destroyed  by  its  operations  large 
quantities  of  the  young  timber  on  said  land,  which  was  not 
covered  by  its  said  deed,  and  the  undergrowth,  brush  and 
shrubbery-  thereon ;  that  such  injury  and  destruction  were 
wholly  unnecessary,  and  that  it  could  have  cut  and  removed 
with  all  reasonable  convenience  all  the  timber  acquired  by  it 
imder  said  deed  without  causing  such  injury  or  destruction." 

Had  the  defendant  been  ignorant  of  the  instrumentality 
whereby  the  damage  to  the  young  timber  was  done, 

2  or  had  it  desired  a  more  particular  statement  of  such 
instrumentality,  a  motion  to  make  the  allegation  more 

specific  was  available  to  it. 

If  a  trespasser  enters  and  cuts  timber  with  an  axe  or  a 
saw,  the  pleader  need  not  allege  the  instrument;  it  is  suffi- 
cient to  allege  the  wrongful  act  of  destruction.     Under  the 
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common  law  system  of  pleading  it  was  only  neces- 

3  sary  to  charge  that  the  defendant  had  entered  by 
force  and  trampled  upon  the  grass  of  the  plaintiff, 

without  any  description  of  the  instrumentalities  that  were 
used.     The  Code  has  not  altered  that  rule. 

No  more  is  it  necessary  to  allege  that  the  injury  was  done 
by  that  modern  moloch  called  a  skidder. 

The  question  which  the  defendant  propounded  to  the  wit- 
ness,  Haselden,  and  which  the  Court  held  to  be 

4  incompetent,  was  this :  **Did  they  leave  more  timber 
on  there  oversize  than  they  cut  undersize  ?*' 

The  contention  of  appellant  is,  that  the  plaintiffs  had 
undertaken  to  prove  that  the  land  had  been  swept  of  all  its 
tree  growth,  and  that  the  question  propounded  to  the  wit- 
ness was  put  to  disprove  that  contention. 

It  is  true  evidence  would  be  competent  which  tended  to 
show  that  all  the  timber  growth  had  not  been  destroyed. 
And  this  witness,  almost  at  the  same  moment,  was  allowed 
to  answer  this  question:  "Mr.  Holt  testified  yesterday  that 
everything  of  any  value  had  been  raked  off  of  the  land,  small 
timber,  large  timber  and  all ;  is  that  true  or  not  ?"  The  wit- 
ness answered:  *lt  is  not  true." 

The  defendant,  therefore,  got  the  benefit  of  the  denial,  in 
one  form  if  not  in  another. 

The  Court,  besides,  only  ruled  that  it  was  not  competent 
for  a  trespasser  to  prove,  in  mitigation  of  damages,  that 
while  he  had  cut  trees  he  was  not  entitled  to  cut,  he  had  left 
others  which  he  was  entitled  to  cut.  Furthermore,  by  appel- 
lant's argument,  "under  the  terms  of  the  deed  and  the  facts 
that  were  developed,  we  had  until  igi8  to  cut,  and  our 
rights  had  not  determined  at  the  time  of  the  contract,  or  yet, 
for  that  matter/' 
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It  was,  therefore,  incompetent  and  irrelevant  to  prove  that 
there  was  on  the  land  oversized  timber  which  belonged  to  the 
defendant. 

It  is  true  that  the  third  exception  has  some  basis  of  techni- 
cal merit  in  it. 

The  plaintiffs'  witness.  Holt,  was  asked  in  reply  how 
much  area  the  skidder  set-ups  took  up.  The  defendant 
objected  to  the  testimony  because  not  in  reply.  The  plain- 
tiffs contend  in  argument  that  the  testimony  was  in 

5  reply  to  that  of  the  witness,  Haselden.  That  is 
true,  but  Haselden  testified  about  that  matter,  not  at 
the  instance  of  defendant's  counsel,  but  on  cross-examina- 
tion. 

The  Court  did  not  rule  on  the  objection. 

In  strictness  the  testimony  was  not  in  reply,  but  it  was 
very  meagre,  not  of  great  consequence,  and  the  defendant 
did  not  ask  leave  to  rebut  it. 

The  reply,  if  the  testimony  is  competent  and  relevant,  is  a 
matter  left  largely   in   the   discretion  of  the  trial 

7  Court ;  and  where  it  develops  a  grave  issue  the  Court 
always  permits  a  rebuttal. 

The  last  and  fourth  exception  is  directed  at  the  Court's 
instruction  that  the  deed  *'did  not  give  (defendant) 

8  any  right  to  a  tramway  or  spur  track.  It  only  gave 
them  the  right  to  operate  a  railroad  across  said  land." 

The  charge  was  made  on  plaintiff's  request. 

The  exception  is  so  amplified  that  it  appears  threefold; 
but  it  is  really  single. 

The  pith  and  point  of  it  is,  that  when  the  grantor  con- 
veyed the  timber,  he  conveyed  every  reasonable  method  of 
getting  the  timber  ofif  the  land ;  and  whether  the  system  of 
railroad  tracks  built  by  the  grantee  was  a  reasonable  method, 
was  an  issue  for  a  jury,  and  not  for  the  Court. 

The  plaintiffs'  witnesses  swore  that  there  were  two  main 
lines  of  railroad  and  seven  spurs,  and  that  the  aggregate 
length  of  the  whole  was  nearly  five  miles. 
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So  that  the  issue  of  law  was,  did  the  deed  warrant  the 
contention  of  fact  that  such  was  a  reasonable  method  of 
getting  the  timber,  or  did  the  deed  by  words  prohibit  such 
method  ? 

If  the  grantor  had  simply  conveyed  the  timber,  and 
expressed  naught  else,  then  the  grantee  would  have  had  the 
right  to  take  the  timber  off  the  land  by  any  reasonable 
method,  of  which  a  jury  would  be  the  judges. 

If  the  deed  had  conveyed  the  timber,  and  expressed  a 
prohibition  of  any  railroad,  then  the  Court  would  have  had 
to  instruct  the  jury  that  a  railroad  was  not  one  of  the 
methods  to  be  used  in  getting  the  timber  off. 

The  case  at  bar  is  betwixt  those  stated. 

After  the  grant  of  the  timber,  this  language  is  used  in  the 
deed:  (1)  The  grantee  "to  have  exclusive  rights  of  way 
over  said  land;  (2)  to  have  ingress  and  egress  at  any  and  all 
times  for  men,  teams,  etc. ;  (3)  and  the  right  to  build,  con- 
struct and  operate  a  railroad  across  said  lands  so  long  as 
they  may  desire  free  of  any  charge." 

The  first  and  second  rights,  without  any  expression  of 
them,  are  easements  of  necessity,  and  went  along  with  the 
grant  of  the  timber. 

The  third  right  would  not  have  so  gone ;  because  the  oper- 
ation of  a  steam  car  on  woodland  is  an  uncommon 

9       burden  on  the  servient  estate,  and  ought  to  be  the 
subject  of  special  agreement. 

Manifestly,  the  defendant  had  the  expressed  right  to  con- 
struct **a  railroad;"  and  if  the  expression  had  been  "only  one 
railroad,"  then  the  defendant  would  clearly  have  been 
limited  to  that  as  matter  of  law. 

On  the  other  hand,  had  the  expression  been  a  "system  of 
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If  the  parties  fixed  the  method  by  contract,  to  wit,  a  rail- 
road, and  meaning  thereby  one  railroad,  it  matters  not  that 
the  timber  could  have  been  moved  with  less  hurt  to  the 
servient  estateby  the  construction  of  more  than  one  railroad. 

There  is  no  force,  therefore,  in  the  defendant's  conten- 
tion, supported  by  testimony,  that  the  railroad  system  which 
is  operated  was  best  for  the  servient  estate. 

The  further  contention  of  the  defendant  is,  that  the  plain- 
tiff tendered  to  the  jury  the  issue  of  a  reasonable 

1 1  method  of  logging  by  a  system  of  railroads ;  and  that 
by  the  seventh  paragraph  of  the  complaint,  already 

quoted. 

But  that  paragraph  has  reference  as  much  to  the  use  of  a 
skidder  as  to  the  construction  of  a  railroad ;  and  by  a  criti- 
cal construction  of  the  words  of  the  paragraph  it  does  not 
even  refer  to  the  damage  which  resulted  from  a  construction 
of  the  railroad. 

The  sixth  paragraph  sets  out  the  wrongful  construction 
of  the  system  of  railroads,  and  charges  exactly  how  the 
damage  followed  that  act. 

The  seventh  paragraph  charges  that  the  defendant,  also, 
did  other  wrongful  things.     That,  however,  is  too  technical. 

So  the  question  comes  back  to  the  plain  meaning  of  the 
words  of  the  deed  "the  right  to  build  *  *  *  and  operate  a 
railroad  across  said  lands." 

It  w^as  the  business  of  the  Court  to  tell  the  jury  what  these 
words  meant,  if  they  are  free  from  ambiguity.  Plainly,  the 
Court  would  have  been  right  to  instruct  the  jury  that  the 
defendant  had  the  right  to  build  a  railroad,  for  the  language 
of  the  deed  so  declares. 

And  if  the  words  **a  railroad"  do  not  embrace  two  lines 
and  seven  spurs,  it  was  the  business  of  the  Court  to  so 
instruct  the  jury.  It  would  be  the  sanction  of  an  unwar- 
ranted looseness  of  language  to  hold,  that  where  the 

12  parties  have  agreed  that  **a  railroad"  might  be  built, 
a  Court  must  stand  aside  the  contract  and  submit  to 
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a  jury  to  enquire  if  thereunder  two  railroad  lines  and  seven 
spur  tracks  was  a  reasonable  method  of  removing  the  logs. 

The  parties  must  stand  to  their  plain  agreement. 

The  judgment  below  is  affirmed. 


8963 

GADSDEN  V.  WESTSHORE  INVESTMENT  CO. 

(82  S.  E.  1052.) 

Tax  Sales.     Execution-  Against  Lands  of  Unknown  Owners.     Posses- 
sion.    Tax  Deeds. 

1.  Taxation — Tax  Titles — Presumption  as  to  Validity. — A  tax  title 
is  presumed  to  be  good,  and  the  burden  is  upon  the  party  attacking 
it  to  show  a  defect. 

2.  Evidence — Presumptions — Tax  Titles — ^Validity. — Under  the  act 
of  1889  (Act  Dec.  28,  1889  [20  Stat,  at  Large,  p.  845]),  authorizing 
the  sinking  fund  commissioners  to  have  lands,  which  for  10  years 
had  been  on  neither  the  tax  duplicates  nor  the  forfeited  land  list, 
surveyed  and  placed  upon  the  tax  duplicate  in  the  owner's  name  or 
in  the  name  of  **unknown,"  if  the  owner's  name  w«is  not  known, 
where  adjoining  tracts  separately  owned  were  assessed  together 
against  *'unknown"  and  sold  as  one  tract,  a  presumption  arose  that 
the  taxing  officers  did  not  know  that  they  were  separate  tracts. 

8.  Taxation — Tax  Saixs — Assessment  and  Sale  op  Separate  Tracts 
Jointly. — Under  such  statute,  where  there  was  no  line  of  demar- 
cation between  two  tracts,  a  tax  sale  was  not  invalid  because  they 
were  assessed  against  "unknown,"  levied  upon,  advertised,  and  sold 
as  one  tract. 

4.  Taxation  —  Tax  Sales  —  Irreoutjuiities.  —  Under  such  act,  where 
tracts  were  assessed  upon  the  tax  books  against  "unknown"  and  sold 
by  the  sheriflF,  the  bid  paid,  and  a  receipt  given  by  the  sheriff  in 
1890,  thev  were  thereafter  listed  in  the  name  of  the  purchaser,  and 
the  taxes  paid  for  28  years,  and  in  1918  the  successor  of  the  sheriff 
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7.  Under  Civil  Code  1912,  sec.  1191,  a  successor  to  a  sheriff  who  made 
a  sale  under  a  tax  execution  may  at  any  time  thereafter  make  a  deed 
to  the  purchaser  evidencing  such  sale. 

Before  Memminger,  J.,  Charleston,  January,  1914.  Af- 
firmed. 

Action  for  specific  performance  of  contract  for  sale  of 
lands,  bought  by  Helen  T.  Gadsden,  against  Westshore 
Investment  Company.  From  a  decree  for  plaintiff,  defend- 
ant appeals.     The  facts  are  stated  in  the  decree  and  opinion. 

The  Circuit  decree  was  as  follows : 

"In  this  case  the  parties  submit  a  controversy  as  to 
whether  or  not  plaintiff  has  a  good  marketable  title  to  cer- 
tain marshlands  in  Charleston,  which  defendant  shall  be 
required  to  accept  under  its  contract  to  purchase  same. 

Under  the  agreed  statement,  which  is  herewith  filed  as  a 
part  hereof,  it  appears  that  in  1890  it  was  learned  by  the 
tax  officers  that  this  property,  measuring  forty-four  (44) 
acres,  had  been  absolutely  abandoned,  and  no  taxes  paid 
thereon  for  many  years  by  any  one.  So,  pursuant  to  the 
provisions  of  "An  act  in  relation  to  abandoned  lands,"  etc. 
(20  Stat.  347),  it  was  listed  as  "unknown  owner,''  and 
sold  for  taxes,  according  to  law,  the  sheriff  making  levy 
thereon,  pursuant  to  execution.  Plaintiflf's  predecessor 
became  the  purchaser  and  paid  the  money  and  had  the  prop- 
erty properly  listed  in  his  name ;  and  has  paid  taxes  thereon 
ever  since,  but  never  received  any  deed  therefor  until 
recently,  when  the  successor  of  the  sheriff  who  had  made 
the  sale,  pursuant  to  the  provisions  of  section  1191,  volume 
I,  Code  of  1912,  made  him  a  deed  and  delivered  possession 
thereunder. 

This  deed  so  made,  after  twenty  years  after  the  sale,  has 
not  the  duplicate  execution  and  return  attached,  as  required 
by  law,  but,  by  the  agreed  statement,  it  appears  that  this 
was  no,  and  thus,  its  omission  being  re  asonably  accounted 
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for,  this  is  not  a  material  defect.  As  above  stated,  it  is 
agreed  in  the  statement  that  the  sheriff  did  levy  according 
to  law  under  the  execution,  which  means  that  he  seized  and 
took  exclusive  possession  of  the  property. 

In  the  deed  to  plaintiff's  grantor  the  property  is  fully 
described  as  formerly  two  separate  tracts  of  marshland; 
but  it  must  be  borne  in  mind  that  this  deed  was  evidently 
carefully  prepared  more  than  twenty  years  after  the  adver- 
tisement and  tax  sale  of  the  property  as  *44  acres  unknown, 
and  there  is  nothing  in  the  statement  to  show  that  the  tax 
authorities  knew  at  the  time  of  the  sale  that  the  tract  had, 
many  years  before,  been  two  tracts  belonging  to  different 
owners,  or  that  it  ever  appeared  on  the  tax  books  that  way. 

Objection  is  now  interposed  to  the  title  on  behalf  of 
defendant,  mainly  upon  this  ground,  of  two  tracts  being 
listed  and  levied  upon,  and  advertised  and  sold  as  one;  the 
claim  being,  made,  and  carefully  argued  out,  that  this  is 
material  in  invalidating  the  tax  title,  in  that  former  owners 
were  thereby  given  no  notice  of  these  proceedings,  and  that 
the  tax  authorities  are  required  by  law  to  list  separate  tracts 
separately  and  keep  them  separate  throughout. 

There  would  be  force  in  this  objection,  perhaps,  if  it  had 
appeared  that  the  separate  owners  had  been  known ;  but,  as 
above  stated,  the  property  was  only  marshland,  covered  by 
water  at  high  tide,  and  susceptible,  ordinarily,  of  no  sort  of 
actual  occupancy,  and  was  not  in  any  sort  of  physical  posses- 
sion, and  had  been  for  many  years  absolutely  left  off  the  tax 
books,  the  chain  of  title  lost;  and,  so,  the  tax  authorities, 
proceeding  under  the  power  in  them  vested  by  the  act  as  to 
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records  of  the  mesne  conveyance  office  might  disclose,  to 
have  had  paper  title  to  the  property  many  years  before. 
The  act  does  not  read  that  way,  and  I  am  sure  the  law  does 
not  require  it. 

It  is  true  notice  to  the  unknown  owner  was  one  of  the 
objects  contemplated  by  the  act,  but  when  it  appears,  as  it 
does  appear  from  the  statement  herein,  that  all  that  could 
have  been  discovered  of  the  history  of  this  property  was 
that  in  1817  (seventy- three  years  before  it  was  listed  and 
sold  as  unknown)  part  of  it  had  stood  in  the  name  of  one 
owner  and  part  in  the  name  of  another,  it  does  not  seem  that 
a  separate  listing  as  such  would  have  been  effective,  nor  the 
omission  to  do  that  material.  Furthermore,  the  object  con- 
tended for — to  wit,  notice  to  any  possible  claimant — was 
amply  established  by  the  levy  of  the  sheriff  under  the  execu- 
tion, as  said  in  Dickson  v.  Burckmeyer,  67  S.  C.  539,  46 
S.  E.  343 :  *The  requirement'  (referring  to  the  requirement 
of  the  law  that  the  sheriff,  under  a  tax  execution,  shall  seize 
and  take  exclusive  possession)  *is  one  which  greatly  con- 
cerns the  defaulting  owner  of  the  land,  for  the  seizure  and 
taking  possession  by  the  sheriff  is  a  notorious  act,  which 
tends  to  give  the  defaulter  and  the  community  notice  of  the 
intended  sale.'  So,  here,  as  it  is  agreed  that  the  sheriff  did 
so  seize  and  actually  possess  the  property,  the  very  best  sort 
of  notice  was  afforded  any  one  who  might  have  a  claim 
to  it. 

This  matter  of  separate  tracts  being  listed  and  advertised 
and  sold  as  one,  and  as  being  immaterial  in  the  particular 
case  last  cited  at  page  538,  although  there  the  owner  was 
known,  which  is  not  as  strong  as  this  case,  where  the  sepa- 
ration was  not  apparent  by  any  mark  or  designation,  and 
where  the  owner  or  owners  were  unknown,  and  the  property 
abandoned  marshland. 

The  other  point  urged  against  the  title  is  the  claim  that 
plaintiff's  grantor  never  got  possession  of  the  property,  and 
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possession  was  not  given  by  the  sheriff,  but  only  recently  by 
the  succeeding  sheriff,  who  made  the  tax  deed. 

It  is  true,  according  to  the  statement,  that  there  was  no 
act  of  possession  by  plaintiff's  grantor  prior  to  this  time, 
other  than  having  the  property  listed  as  his  upon  the  county 
and  city  books  and  paying  taxes  continuously  (and  it  is 
argued  on  behalf  of  plaintiff  that  as  to  such  water-covered 
lands,  not  usually  susceptible  of  actual  occupation,  that  pay- 
ment of  taxes  is  about  the  usual  only  act  of  assertion  of 
possession),  but  I  think  it  is  clear  that  where  the  evidence 
shows,  as  here,  that  the  sheriff  duly  took  possession  under 
the  execution,  that  the  possession  of  the  sheriff  would  be 
presumed  to  continue  until  he  turned  it  over  to  the  purchaser 
with  the  deed  or  under  it.  Under  the  tax  acts,  deeds  are  not 
delivered  by  the  sheriff  at  the  time  of  the  sale;  there  is  an 
interval,  and  the  sheriff  having  taken  possession,  and  being 
in  possession,  at  the  time  of  the  sale,  would  remain  in  pos- 
session during  the  interval.  My  idea  is,  that  the  sheriff* 
having  taken  possession  and  made  the  sale  and  received  the 
money  and  issued  the  receipt,  would  continue  to  be  possessed 
until  he  made  the  deed  or  his  successor  made  it,  as  here,  and 
delivered  the  possession  thereunder,  unless  there  was  a  show- 
ing to  the  contrary,  which  there  is  not  here.  This  view 
is  warranted  by  the  provisions  of  section  1191,  above 
referred  to  as  giving  the  power  to  the  succeeding  sheriff 
to  make  the  deed,  etc.,  in  case  his  predecessor  has  failed  or 
neglected  to  do  so,  and  also  by  the  case  of  Kingman  v. 
Glover,  37  S.  C.  L.  (3  Rich.  Law)  27,  which  holds  'that 
a  sheriff's  conveyance  to  a  purchaser  many  years  after  the 
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In  reaching  the  conclusions  I  have,  of  course,  taken  into 
consideration  the  statement  at  the  top  of  page  5  of  the 
agreed  statement  of  facts,  that  *until  the  execution  of  the 
above  recited  deed  from  Martin,  sheriff,  to  Gadsden,  there 
had  been  no  actual  possession  of  this  property  by  any  one ;' 
but  I  take  it  that  this  refers  to  persons  and  is  not  intended 
to  be  a  finding  of  fact  in  contradiction  of  and  rebuttal  of 
the  recital  in  the  advertisement  by  Ferguson,  sheriff,  that  he 
had  levied  upon  the  property,  and  that  the  lost  execution 
and  return  thereon  would  show  such  a  levy. '  I  take  it,  that 
it  is  agreed  that  the  advertisement,  which  is  uncontradicted, 
states  that  there  was  a  levy,  and  I  think  the  presumption  is 
that  the  levy  was  regular,  which,  under  the  law  would  be, 
that  the  sheriff  seized  and  took  exclusive  possession. 

Being  satisfied,  therefore,  under  the  state  of  facts  thus 
shown,  that  the  plaintiff  has  a  good  and  marketable  title  to 
the  premises  in  question,  it  is  hereby 

Ordered,  adjudged  and  decreed,  that  the  defendant  herein 
comply  with  its  contract  to  purchase  the  said  premises,  upon 
the  terms  of  said  contract  being  complied  with  by  said 
plaintiff." 

Messrs,  Huger,  Wilbur  &  Guerard,  for  appellant,  submit 
as  to: 

The  invalidity  of  the  tax  sale : 

(a)  Two  tracts  belonging  to  different  owners  assessed, 
levied  upon  and  sold  as  one  tract. 

(b)  Statutory  notice  to  defaulting  taxpayers  not  given. 
Certain  fatal  irregularities  in  the  later  sequence  of  events, 

with  the  result  that  the  titles  of  the  defaulting  taxpayers 
were  never  divested : 

(a)  Purchaser  acquired  no  deed  and  no  possession. 

(b)  Title  of  a  defaulting  taxpayer  is  not  divested  till  the 
consummation  of  the  tax  sale. 

(c)  A  tax  sale  cannot  be  consummated  twenty-one  years 
after  the  bidding  in  of  the  defaulting  taxpayer's  property. 


Digitized  by 


Google 


178  Gadsden  v.  Investment  Company. 

Opinion  of  the  Court.  [99  S.  C. 

And  cite:  Civil  Code  1912,  sees.  393,  395,  397.  Dis- 
tinguished:67  S.  C.  526.  Title  of  purchaser  consummated 
so  as  to  divest  title  of  former  owners:  44  S.  C.  470;  37  Cyc. 
1281,  1422;  1  Rich.  Eq.  340. 

Messrs.  von  Kolnitz  &  von  Kolnitz,  for  respondent,  cite : 
20  Stats.  347;  Civil  Code  1912,  sec.  105;  33  S.  C.  164;  79 
S.  C.  514;  19  Stats.  862;  67  S.  C.  533;  Civil  Code  1912,  sec. 
1191 ;  19  S.  C.  337;  67  S.  C.  533,  and  3  Rich.  27;  31  S.  C. 
347 ;  Code  of  1902,  349.  Adverse  possession  under  tax  title 
as  against  former  oztners:  Code  Civil  Proc.  123.  Presump- 
tion of  a  grant  to  plaintiff:  3  Strob.  L.  498;  40  S.  C.  168;  2 
Mills  425;  2  Strob.  L.  141;  2  Rich.  L.  222;  11  Rich.  L. 
429;  14  S.  C.  552.  Title  vested  in  sheriff  at  time  of  levy 
under  execution:  3  Hill  289. 

October  5,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Frash;^. 

The  defendant  herein  made  a  contract  to  purchase  from 

the  plaintiff  a  tract  of  marshland.     The  defendant  refused 

to  comply  with  the  contract,  because  one  link  in  plaintiff's 

chain  of  title  was  a  tax  title  and  the  defendant  con- 

1  tends  that  the  tax  title  is  not  valid  under  the  statutes 
of  this  State.  Under  the  statutes  of  this  State  a 
tax  title  is  presumed  to  be  good  and  the  burden  is  upon  the 
defendant  to  show  the  defect. 

There  was  an  agreed  statement  of  facts. 

The  important  facts  are  as  follows : 

In  1742  the  land  was  granted  by  King  George  II  to  G. 
Guignard.  Several  successive  conveyances  in  the  first  half 
of  the  19th  century  were  made  by  which  the  land  was  con- 
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adjoined  and  there  was  no  evidence  of  any  dividing  line 
between  them. 

In  1889  the  legislature  authorized  the  sinking  fund  com- 
missioners to  have  surveyed  any  lands  that  they  were 
informed  or  believed  to  have  been  continuously,  for  ten  or 
more  immediately  preceding  years,  upon  neither  the  Tax 
Duplicates,  nor  Forfeited  Land  List  of  this  State,  and,  if 
after  such  survey,  the  said  absence  from  said  tax  books  be 
found  to  exist,  to  cause  the  said  land  to  be  placed  upon  the 
Tax  Duplicate  in  the  owner's  name,  if  known,  or  in  the 
name  of  "unknown,*'  if  the  owner's  name  be  not  known, 
charged  and  taxed  with  the  entire  costs  of  the  survey  and 
investigation  and  fifty  per  cent,  penalty  additional  thereto, 
and  with  the  taxes  for  five  years  immediately  preceding, 
and  collect  the  same  under  existing  law  for  collection  of 
taxes. 

In  1890  the  two  tracts  were  put  on  the  tax  books  for 
Charleston  county  as  follows :  "Unknown  Ashley  River,  44 
acres,  assessed  $100  from  1885."  On  June  6,  1890,  the 
land  was  §old  by  Ferguson,  sheriff,  and  bid  in  by  Norman  P. 
Gadsden,  admr.,  the  bid  was  paid  and  receipt  was  given  by 
the  sheriff.  The  sheriff  did  not  make  title,  but  the  land  was 
listed  in  the  name  of  Gadsden,  admr.,  and  the  taxes  are  paid 
thereon  ever  since.  On  6th  June,  1913,  J.  Elmore  Martin, 
sheriff,  as  successor  to  Sheriff  Ferguson,  made  the  deed  in 
question  to  Gadsden  and  he  conveyed  to  the  plaintiff.  The 
case  was  heard  by  Judge  Memminger,  who  declared  the  deed 
good  and  ordered  compliance.  There  are  several  excep- 
tions, but  in  argument  the  appellant  takes  three  positions. 

**The  first  three  exceptions  raise  virtually  the  same  issue 

and  call  in  question  the  position  taken  by  the  Circuit  Judge, 

that  a  presumption  arises  from  the  fact  that  the  two  tracts 

were  merged  and  sold  as  one,  that  the  tax  authorities 

2       did  not  know  that  they  were  separate  tracts."    The 

statute  says  the  lands  are  to  be  listed  as  "unknown" 

if  the  owner's  name  be  not  known.     "Unknown"  to  whom? 
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Manifestly,  unknown  to  the  tax  officers.  Under  the  statute 
the  officers  are  to  investigate  and  there  is  a  presumption  that 
public  officers  did  their  duty.  There  is  nothing  to  show 
that  they  did  know,  and  his  Honor  correctly  held  under  the 
agreed  statement  that  they  did  not  know. 

The  deed  of  Sheriff  Martin  described  the  tracts  separately. 
This  does  not  show  that  it  was  known  at  the  time  of  the 
advertisement  and  sale. 

**The    tax    sale    is    invalid    because    two    tracts 

3       belonging  to  different  owners  were  assessed,  levied 
on,  advertised  and  sold  as  one  tract." 

There  is  nothing  in  the  case  to  show  that  there  was  any 
line  of  demarkation  between  the  two  tracts.  Title  is  traced 
by  the  names  of  the  grantors  and  grantees.  The  name  being 
unknown,  there  was  no  means  of  knowing  that  the  tracts 
were  separate,  even  in  title.  There  was  no  separation  in 
fact,  and  this  position  cannot  be  sustained. 

**Assuming  that  every  prerequisite  to  the  tax  sale  had 
been  in  order,  we  submit  that  there  were  fatal  irregu- 

4,  5    larities  in  the  after  sequence  of  events,  by  reason  of 
which  the  title  of  the  defaulting  owners  was  never 
divested." 

It  is  said  that  there  could  be  no  actual  possession  of  this 
marshland.  In  that  case,  the  defaulting  taxpayer  had  no 
actual  possession.  In  1890  the  tax  officials  put  this  land  on 
the  tax  books  as  land  upon  which  taxes  had  not  been  paid 
in  ten  or  more  years.  The  payment  of  taxes  is  not  evidence 
of  title,  as  is  supposed  in  popular  myth,  but  the  failure  to  pay 

:^  «..:j^ 4.1 4.  ^^  ^i«: ,. i^       \\t^  u ^.u^^    4.u«4. 


Digitized  by 


Google 


COLCLOUGH  V.   BrIGGS.  181 

Rep.]  April  Term,  1914. 

succeeding  sheriff  to  make  the  deed,  and  there  is  no  limit 
in  the  statute. 

So  far  as  the  questions  raised  in  this  case,  there  was  no 
error  in  the  judgment  appealed,  and  it  is  affirmed. 

Mr.  Justice  Gage,  concurring.  I  concur  in  the  opinion 
of  Mr.  Justice  Fraser,  except  I  think  that  the  payment  of 
taxes  is  competent  testimony,  in  some  cases,  to  prove  title. 

Mr.  Justice  Hydrick  concurs  in  the  result. 


8964 
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Covenants— Warranty  or  Title — Breach — Action. — In  1888  a  life 
tenant  of  a  strip  of  land  in  question  conveyed  such  strip,  100  feet 
on  each  side  of  the  center  line  thereof,  to  a  railroad  company's 
grantor  for  railroad  purposes,  after  which  the  railroad  company 
continued  to  occupy  the  same.  Notwithstanding  the  life  tenant's 
grant  was  recorded  in  1889,  she  and  her  husband,  who  was  trustee 
for  the  remaindermen  and  invested  with  a  power  of  sale  under  the 
trust  deed,  undertook  to  convey  to  plaintiff  in  1904  certain  lands 
adjoining  the  railroad's  right  of  way,  the  description  calling  for  a 
measurement  in  feet,  which  included  a  part  of  the  right  of  way, 
though  the  deed  called  for  the  right  of  way  as  a  boundary.  Subse- 
quent to  the  execution  of  this  deed  and  the  life  tenant's  death,  plain- 
tiff erected  certain  buildings  and  fences  either  wholly  or  partly 
within  the  limits  of  the  right  of  way  grant,  and,  in  an  action  by 
the  railroad  company,  it  was  held  that  it  was  entitled  to  recover  an 
amount  which  it  could  have  secured  by  condemnation,  which,  under 
its  charter,  extended  75  feet  on  each  side  of  the  center  of  its  road- 
bed. Held,  that  plaintiff  took  subject  to  the  railroad's  right  of  way 
easement  to  the  extent  of  its  charter  power  to  condemn,  and  was 
therefore  not  entitled  to  recover  from  his  grantors  for  an  alleged 
breach  of  warranty. 

Footnote. — See  note  on  existence  of  public  highway,  private  way,  or 
railroad  right  of  way  across  land  at  time  of  conveyance  as  breach  of 
covenants,  in  80  L.  R.  A.  (N.  S.)  883,  and  48  L.  R.  A.  (N.  S.)  619,  and 
also  note  as  to  private  way  in  Ann.  Cases,  1918d,  440. 
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Before  Sease,  J.,  Manning,  October,   1913.     Reversed. 

Action  by  S.  M.  Colclough  against  A.  J.  Briggs,  R.  B. 
Smyth,  Mike  Powell  and  E.  A.  Smyth,  as  executors  of  the 
will  of  R.  R.  Briggs,  deceased.  From  judgment  for  plain- 
tiflf,  defendants  appeal.  The  facts  are  stated  in  the  follow- 
ing opinion.  The  granting  and  warranty  clauses  in  the  deed 
from  E.  M.  Briggs  and  R.  R.  Briggs,  trustee,  were  as 
follows : 

''Have  granted,  bargained,  sold  and  released,  and  by  these 
presents  do  grant,  bargain,  sell  and  release  unto  the  said  S. 
M.  Colclough  all  that  lot,  piece  or  parcel  of  land,  situate, 
lying  and  being  on  the  east  side  of  Cantey  street,  in  the  town 
of  Summerton,  county  of  Clarendon,  State  aforesaid,  meas- 
uring and  containing  in  front  on  Cantey  street,  one  hundred 
and  twenty  ( 120)  feet;  in  depth  on  south  line  three  hundred 
and  thirteen  (313)  feet;  on  back  line  seventy-eight  (78j 
feet  and  on  north  line  two  hundred  and  forty-two  (242) 
feet,  be  all  the  said  dimensions  more  or  less,  butting  and 
bounding  to  the  north  on  lot  of  W.  H.  Shirer;  to  the  east  on 
right  of  way  of  N.  W.  R.  R.  Co. ;  to  the  south  on  lot  of  E. 
M.  Briggs  and  to  the  west  on  Cantey  street. 

Together  with,  all  and  singular,  the  rights,  members, 
hereditaments  and  appurtenances  to  the  said  premises 
belonging  or  in  anywise  incident  or  appertaining;  to  have 
and  to  hold,  all  and  singular,  the  said  premises  before  men- 
tioned unto  the  said  S.  M.  Colclough,  his  heirs  and  assigns, 
forever. 

And  I  do  hereby  bind  myself  and  my  heirs,  executors  and 
administrators,  to  warrant  and  forever  defend  all  and  singu- 
lar, the  said  premises  unto  the  said  heirs  and  assigns  against 
me  and  my  heirs  and  all  other  persons  lawfully  claiming  or 
to  claim  the  same  or  any  part  thereof." 
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upon  the  grounds  urged  at  the  conclusion  of  the  testimony, 
to  wit : 

(a)  That  the  Supreme  Court  in  the  former  appeal  in  this 
case,  95  S.  C.  4,  78  S.  E.  530,  having  ruled  that  the  com- 
plaint contains  allegations  of  a  warranty  by  R.  R.  Briggs 
individually,  and  the  proof  showing  that  his  deed  was  made 
as  trustee,  the  action  cannot  be  maintained. 

(b)  That  the  terms  of  the  deed  containing  the  warranty 
alleged  to  be  breached  shows  there  has  been  no  breach,  and 
consequently  no  loss  and  damage  to  the  plaintiff  for  which 
defendants  are  answerable,  in  that  the  words  *more  or  less' 
following  the  distances  given  in  deed,  and  the  eastern 
boundary  'the  right  of  way  of  the  Northwestern  Railroad 
Company,'  conclusively  show,  when  the  deed  was  made,  that 
the  parties  were  doubtful  as  to  the  extent  of  this  right  of 
way,  and  the  grantors  protected  themselves  by  these  qualify- 
ing words. 

(c)  That  even  if  there  is  any  loss,  plaintiff  having  con- 
veyed away  all  his  right  in  the  land  by  mortgage  deed  with 
covenants  of  general  warranty  prior  to  the  commencement 
of  this  action,  the  purchaser  at  such  sale  is  entitled  to  the 
loss  and  damage,  if  any.*' 

Messrs,  Davis  &  Weinberg,  for  appellants,  submit:  The 
deficiency  in  acreage,  amounting  only  to  i6  per  cent.,  was 
due  to  error  in  length  of  north  and  south  lines;  was  guarded 
against  by  use  of  the  words  "more  or  less;''  and  was  not 
such  a  gross  variation  as  calls  for  redress:  35  S.  C.  391 ;  41 
S.  C.  198;  58  S.  C.  481 ;  98  S.  C.  286.  The  boundaries  con- 
trol the  courses  and  distances:  53  S.  C.  90. 
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455 ;  90  S.  C.  71.  When  the  covenant  of  seizin  was  broken: 
27  Am.  &  Eng.  Ann.  Cases  1185.  Right  of  grantee  to 
recover  on  warranty,  not  affected  by  subsequent  sale  under 
mortgage:  26  A.  &  E.  Ann.  Cas.  652. 

October  6,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chie^ 
Justice  Gary. 

This  is  an  action  for  the  recovery  of  damages  alleged  to 
have  been  sustained  by  the  plaintiff,  on  account  of  a  breach 
of  the  warranty  contained  in  a  deed  described  in  the  com- 
plaint herein,  which  will  be  found  in  the  report  of  this  case 
on  a  former  appeal  in  95  S.  C.  4,  78  S.  E.  530. 

The  facts  are  thus  stated  in  the  decree  of  his  Honor,  the 
presiding  Judge : 

**This  action  was  heard  by  me  in  open  Court  on  the  plead- 
ings, the  record  in  the  cause,  and  the  testimony  offered  in 
evidence,  a  jury  being  waived  by  all  parties  to  the  action. 

It  appears  that  a  demurrer  to  the  complaint  was  first  inter- 
posed by  the  defendant,  on  the  ground  that  said  complaint 
failed  to  state  a  cause  of  action,  but  said  demurrer  was  over- 
ruled in  a  recent  decision  of  the  Supreme  Court  of  the  State 
(95  S.  C.  4,  78S.  E.  530). 

It  appears  that  in  the  year  1904,  E.  M.  Briggs  and  R.  R. 
Briggs,  trustee,  conveyed  to  the  plaintiff  herein  a  lot  of  land 
in  the  town  of  Summerton,  county  and  State  aforesaid,  and 
warranted  the  title  to  same;  that  in  the  year  1908  the  North- 
western Railroad  Company  of  South  Carolina  commenced 
an  action  to  recover  a  portion  of  said  lot  extending  one  hun- 
dred feet  from  the  center  of  its  track,  by  virtue  of  a  deed 
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R.  R.  Briggs,  trustee,  and  required  him  to  come  in  and 
defend  said  action,  which  the  said  R.  R.  Briggs,  trustee, 
refused  to  do,  whereupon  plaintiff  employed  attorneys  and 
defended  the  action,  which  terminated  in  a  decree  of  the 
Supreme  Court,  as  reported  in  Northwestern  Railroad  Com- 
pany V.  Colclough,  89  S.  C.  555,  72  S.  E.  494. 

The  action  herein  by  the  plaintiff  is  for  damages  on 
account  of  a  breach  of  warranty  and  expenses  incurred  by 
reason  of  defending  the  suit  referred  to  in  89  S.  C.  555,  72 
S.  E.  494,  supra/' 

Turning  to  the  case  of  Railroad  Co.  v.  Colclough,  89  S.  C. 
555,  72  S.  E.  494,  we  find  the  following  statement  of  facts : 

"Briefly,  it  may  be  stated,  that  the  evidence  established  a 
grant,  about  the  year  1888,  made  upon  valuable  consideration 
by  the  life  tenant,  of  the  strip  of  land  here  in  question,  to  the 
grantor  of  the  plaintiff  for  railroad  purposes,  and  an  occu- 
pation thereof  by  the  plaintiff  railroad  company,  for  its  use 
as  a  right  of  way  for  some  period  of  time,  the  length  of 
which  is  not  clearly  stated,  prior  to  the  taking  possession  of 
a  part  thereof  by  the  deftodant,  in  the  year  1904.  Not- 
withstanding the  grant  by  the  life  tenant  was  duly  recorded 
in  the  year  1889,  the  life  tenant  and  her  husband,  the 
latter,  being  then  trustee  for  the  remaindermen  and  being 
invested  with  a  power  of  sale  under  the  trust  deed,  under- 
took to  convey  to  the  defendant  in  the  year  1904,  certain 
lands  adjoining  the  track  and  right  of  way  of  the  plaintiff, 
the  description  thereof  calling  for  a  measurement  in  feet, 
which  include  the  right  of  way  in  part,  although  the  deed 
calls  for  the  right  of  way  as  a  boundary.  At  some  date 
subsequent  to  the  deed  of  1904,  the  life  tenant  being  dead, 
the  defendant  erected  certain  buildings  and  fences,  either 
wholly  or  partly  within  the  limits  of  the  grant  of  the  right 
of  way  aforesaid. 

The  finding  of  the  Circuit  Court  as  matter  of  fact  is  that 
a  right  of  way  was  laid  out  and  appropriated  to  railroad 
uses,  one  hundred  feet  in  width  on  each  side  of  the  track  ol 
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the  plaintiff  railroad  company,  in. pursuance  of  the  grant  of 
the  life  tenant,  and  subsequently  it  is  further  found,  that  the 
plaintiff  was  in  the  possession  and  use  of  such  right  of  way, 
actually  as  to  part  and  constructively  as  to  the  remainder,  at 
the  time  of  the  entry  and  possession  taken  by  the  defendant. 

It  appears,  however,  by  the  terms  of  its  charter,  the 
railroad  company  was  only  authorized  to  condemn  for  the 
purpose  of  its  right  of  way  a  strip  of  land  extending  on  each 
side  of  the  center  of  its  roadbed,  a  distance  of  seventy-five 
feet.  While,  therefore,  it  had  the  right,  no  doubt,  to  accept 
a  grant  for  a  greater  width,  its  power  of  condemnation 
under  its  charter  only  extended  to  a  distance  of  seventy-five 
feet  from  its  roadbed." 

In  disposing  of  the  question  then  under  consideration,  the 
Court  used  this  language : 

•'*The  defendant,  as  grantee  of  the  remaindermen  or  of 
their  trustee,  could  not  recover  any  part  of  the  land  so  dedi- 
cated to  railroad  uses,  so  far  as  the  same  was  authorized  by 
the  charter  to  be  taken  for  a  right  of  way,  and  the  defend- 
ant had  no  right  to  take  possession  of  any  part  thereof  so 
dedicated  in  accordance  with  such  charter,  so  as  to  interfere 
with  the  right  of  easement  held  by  the  plaintiff  therein,  even 
if  the  same  could  be  shown  to  be  embraced  within  the  limits 
of  the  defendant's  deed.  Bridges  v.  R.  R.,  86  S.  C.  268, 
68  S.  E.  267;  Ann.  Cas.  1912a,  1056;  Tompkins  v.  R,  /?., 
21  S.  C.  421 ;  Railway  v.  Reynolds,  69  S.  C.  481,  48  S.  E. 
416;  Cureton  v.  R.  /?.,  59  S.  C.  371,  37  S.  E.  914. 

It  must  be  concluded,  therefore,  that  any  estate  acquired 
by  the  defendant  in  the  premises,  by  the  deed  of  1904,  was 
subiect  to  the  easement  oreviouslv  e^ranted  to  and  then  bein? 
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The  Court,  in  conclusion,  stated  that  there  was  no  error  in 
enjoining  the  defendant,  Colclough,  from  interfering  with 
the  plaintiff,  in  the  exercise  of  its  right  to  the  use  of  the  strip 
of  land  for  railroad  purposes,  embraced  within  the  limits  of 
seventy-five  feet  on  each  side  of  the  railroad  track. 

These  conclusions  render  unnecessary  the  additional 
grounds  upon  which  the  appellant's  attorneys  gave  notice 
that  they  would  ask  that  the  amount  of  the  judgment  be 
increased. 

It  is  the  judgment  of  this  Court,  that  the  judgment  of  the 
Circuit  Court  be  reversed  and  the  complaint  dismissed. 

Mr.  Justice  Hydrick  concurs  in  the  result. 

Mr.  Justice  Fraser,  concurring.  The  deed  under  which 
the  plaintiff  claimed,  contained  the  following  boundary,  to 
*'the  east  on  the  right  of  way  of  N.  W.  R.  R.  Co."  The 
breach  of  warranty  claimed,  is  the  land  covered  by  the  right 
of  way.  The  conveyance,  therefore,  either  did  not  include 
the  land  covered  by  the  right  of  way,  or  was  a  conveyance 
subject  to  the  right  of  way.  In  neither  case  can  the  plaintiff 
recover. 

For  these  reasons  I  concur  in  the  result. 
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palmetto  fertilizer  CO.  V.  COLUMBIA,  N.  &  L.  R.  R.  CO. 

ET  AL, 

(88  S.  E.  86.) 

Casbiess  of  Goods.     Bills  of  Lading.     Notice.     Evidence.     Presump- 
Tioxs.     Pleadings.     New  Trial.     Issues.     Verdict. 

1.  New  Trial — Effect. — In  an  action  against  three  defendants,  where 
a  verdict  against  one  of  the  three  and  in  favor  of  the  other  two  was 
set  aside  as  to  all  parties,  the  cause  was  in  the  same  condition  that, 
it  was  before  trial,  and  upon  retrial  the  two  defendants,  who  were 
successful,  could  not  claim  the  benefit  of  the  verdict. 
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2.  Trial — Instructions — Applicability  to  Pleadings. — In  an  action 
for  shortage  in  a  shipment  of  cottonseed  meal  brought  against  the 
seller  and  the  two  carriers,  where  one  of  the  paragraphs  of  the  com- 
plaint set  up  the  initial  carrier's  contention,  also  set  up  in  its  answer 
that  the  full  quantity  of  meal  had  not  been  placed  in  the  car  by  the 
shipper,  it  was  error  for  the  Court  to  instruct  that  he  did  not  see 
how  they  could  find  against  the  seller  under  the  pleadings,  as  the 
issues  are  made  up  from  the  entire  pleadings. 

8.  Trial — Special  Verdict — Failure  to  Answer. — Under  Code  Civ. 
Proc.,  sec.  821,  providing  that  the  Court  may  require  the  jury  to 
find  upon  particular  questions  of  fact,  and  section  822  providing 
that  the  special  verdict  shall  govern  in  case  of  conflict  with  the  gen- 
eral verdict,  it  is  improper,  where  special  questions  have  been  sub- 
mitted, to  permit  the  jury,  which  stated  that  they  could  not  agree  on 
a  special  verdict,  to  return  a  general  verdict,  for  that  casts  doubt 
upon  the  logical  sequence  of  the  general  verdict. 

4.  Carriers — Carriage  of  Goods — Bills  of  Lading — Effect. — An  initial 
carrier  is  estopped,  as  against  an  innocent  purchaser  of  goods 
shipped,  to  deny  that  the  shipment  did  not  include  all  the  goods 
called  for  by  the  bill  of  lading. 

5.  Carriers — Carriage  of  Goods — Bills  of  Lading. — Between  the  con- 
signor of  goods  and  the  receiving  carrier,  recitals  in  a  bill  of  lading 
as  to  the  goods  shipped  raise  only  a  rebuttable  presumption  that  such 
goods  were  delivered  for  shipment. 

6.  Carriers — Carriage  of  Goods — Bills  of  I^ading — "S.  L.  &  C." — 
Where  a  bill  of  lading  for  a  car  shipment  of  cottonseed  meal,  showed 
on  its  face  a  memorandum  "S.  I-..  &  C,"  meaning  that  the  bags  were 
loaded  and  counted  only  by  the  consignor,  and  the  car  then  sealed 
by  the  initial  carrier,  the  initial  carrier  is  not,  as  against  a  purchaser 
of  the  meal,  who  paid  a  draft  for  the  purchase  price  with  the  bill  of 
lading  attached,  estopped  to  deny  that  the  car  never  contained  the 
number  of  bags  recited  in  the  bill,  although  the  bill  is  prima  facie 
evidence  of  that  fact. 

7.  Trial — Directed  Verdict — Jury  Question. — A  verdict  should  not 
be  directed  where  more  than  one  reasonable  inference  can  be  drawn 
from  the  testimony. 

Before  F.  B.  Gary,  J.,  Columbia,  May,  1913.     Reversed. 

Action  originally  brought  by  Palmetto  Fertilizer  Com- 
pany against  Columbia,  Newberry  and  Laurens  Railroad 

Footnote. — See  note  as  to  union  of  special  with  general  verdict  in  24 
L.  R.  A.  (N.  S.)  64-72,  and  as  to  when  the  special  verdict  is  to  control, 
see  note  in  6  L.  R.  A.  574.  As  to  rights  against  carrier  of  discounter 
of  draft  as  to  property  covered  by  bill  of  lading  attached  to  draft,  see 
49  L.  R.  A.  (N.  S.)  651. 
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Company,  to  which  the  Southern  Railway  Company  and  the 
Little  Mountain  Oil  Mill  and  Fertilizer  Company  were  made 
parties  defendant,  by  amendment  under  order  of  Court,  on 
the  ground,  that  a  complete  determination  of  the  rights  of 
the  parties  could  not  be  had  without  their  presence.  The 
first  trial  was  had  in  April,  1913,  before  Judge  Sease,  and  a 
jury,  when  a  verdict  in  the  sum  of  $420  was  found  against 
the  Little  Mountain  Oil  Mill  and  Fertilizer  Company.  The 
second  trial  before  Judge  F.  B.  Gary,  and  a  jury,  resulted 
in  a  verdict  for  the  same  amount  against  the  Columbia, 
Newberry  and  Laurens  Railroad  Company. 

That  company  appeals  on  th^  following  exceptions : 

1.  Because  upon  the  opening  of  the  case  on  the  second  trial 
thereof  his  Honor  should  have  ruled  that  the  verdict  ren- 
dered on  the  first  trial  thereof  exonerated  this  defendant 
from  any  liability  in  the  cause,  and  that  no  motion  having 
been  made  on  behalf  of  the  plaintiff  to  set  aside  said  verdict, 
it  still  remained  of  binding  force,  and  should  have  granted 
this  defendant's  motion  discharging  it  from  further  answer- 
ing or  responsibility  in  the  case. 

2.  Because  his  Honor  should  have  ruled  on  this  defend- 
ant's motion  for  the  direction  of  a  verdict  that  the  evidence 
was  capable  of  only  one  inference,  arid  that  was  that  the 
car  in  question  had  been  delivered  to  this  defendant  under 
seals  put  thereon  by  the  Little  Mountain  Oil  Mill  and  Ferti- 
lizer Company,  and  that  it  had  been  promptly  transported 
and  delivered  in  the  same  condition  to  the  Southern  Rail- 
way Company,  at  the  request  of  the  plaintiff,  and  the  receipt 
in  writing  of  the  Southern  Railway  Company  for  such  car 
so  delivered  having  been  produced  and  offered  in  evidence, 
this  defendant  was  relieved  froni  further  accountability  or 
liability  for  the  contents  of  said  car,  and  the  motion  for  a 
direction  of  the  verdict  should  have  been  granted. 

3.  Because  his  Honor,  the  presiding  Judge,  having 
instructed  the  jury  upon  the  request  of  this  defendant  to 
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find  a  special  verdict  in  the  shape  of  answers  to  the  issues 
submitted  by  him  to  them  in  connection  with  their  general 
verdict,  it  was  error  for  him  to  allow  the  jury  to  render  a 
general  verdict  without  the  rendering  of  the  special  verdict 
so  ordered  and  the  Answering  of  the  questions  so  submitted 
to  them. 

4.  Because  the  statement  made  by  the  jury  in  open  Court 
to  the  Court  and  entered  of  record  on  the  proceedings  of 
the  Court,  that  they  were  unable  to  agree  upon  the  answers 
to  the  questions  so  submitted  to  them  for  their  special  ver- 
dict was  record  evidence  that  they  could  not  agree  upon  the 
facts  essential  to  be  determined  for  the  finding  of  their  gen- 
eral verdict,  and  shows  that  such  verdict  was  capricious  and 
uncertain,  and  the  motion  for  a  new  trial  should  have  been 
granted  on  that  ground. 

5.  Because  his  Honor  should  have  held,  upon  the  motion 
for  a  new  trial,  that  the  Court  having  ordered  the  complaint 
to  be  amended  so  as  to  bring  in  as  a  party  defendant  the 
Little  Mountain  Oil  Mill  and  Fertilizer  Company,  with  an 
allegation  that  the  C,  N.  &  L.  R.  R.  Co.  claimed  that  the 
car  in  which  the  cottonseed  meal  referred  to  in  the  com- 
plaint was  loaded,  was  closed  and  fastened  by  the  Little 
Mountain  Oil  Mill  and  Fertilizer  Company,  and  w^hen 
transported  was  delivered  to  the  Southern  Railway  Com- 
pany to  be  delivered  in  the  condition  in  which  it  was 
received  from  the  Little  Mountain  Oil  Mill  and  Fertilizer 
Company,  and  that  said  defendant,  Columbia,  Newberry  and 
Laurens  Railroad  Company,  claimed  that  the  loss,  if  any, 
occurred  before  the  delivery  of  said  car  to  it,  or  after  the 
said  car  had  been  delivered  to  the  said  Southern  Railway 
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pleadings  of  said  defendant,  Little  Mountain  Oil  Mill  and 
Fertilizer  Company,  and  should  not  of  his  own  motion 
have  instructed  the  jury  they  could  not  find  against  said 
defendant. 

6.  Because  his  Honor,  the  presiding  Judge,  upon  request 
of  this  defendant,  should  have  charged  the  jury  as  follows, 
to  wit : 

"1.  The  bill  of  lading  introduced  in  this  case  is  in  such 
form  as  was  required  by  section  2175  of  volume  I  of  the 
Code  of  1912  to  be  issued  to  the  shipper  upon  its  demand, 
and,  as  the  shipment  concerned  was  a  carload  lot,  the 
initials  *S.  L.  &  C  being  written  across  the  face  of  the  bill 
of  lading  which  are  shown  to  have  been  known  by  the  presi- 
dent of  the  plaintiff  company  to  mean  'Shipper's  load  and 
count'  and  to  indicate  that  the  car  was  taken  by  the  railroad 
company  sealed  and  without  actual  knowledge  as  to  the 
contents  of  the  car — the  burden  of  proving  the  contents  of 
the  car,  as  against  the  defendant,  Columbia,  Newberry  and 
Laurens  Railroad  Company,  is  on  the  plaintiff,  and  if  the 
jury  find,  from  the  preponderance  of  the  testimony,  that  at: 
the  time  of  the  delivery  of  the  car  to  the  Columbia,  New- 
berry and  Laurens  Railroad  Company  for  transportation  it 
contained  only  the  number  of  sacks  of  cottonseed  meal 
which  it  contained  when  the  car  was  delivered  to  the  plain- 
tiff company,  they  must  find  for  the  defendant,  Columbia, 
Newberry  and  Laurens  Railroad  Company." 

7.  Because,  upon  the  request  of  this  defendant,  his  Honor 
should  have  charged  the  jury  as  follows,  to  wit : 

"2.  Even  if  the  jury  find,  from  the  preponderance  of  the 
testimony,  that  the  car  in  question  contained  the  five 
hundred  sacks  of  cottonseed  meal  when  it  was  delivered 
to  the  defendant,  Columbia,  Newberry  and  Laurens  Rail- 
road Company,  for  transportation  to  Columbia,  as  there  is 
no  affirmative  evidence  of  a  change  of  the  condition  of  the 
car  and  that  any  part  of  the  cottonseed  meal  had  been  taken 
from  the  car  before  the  delivery  to  the  Southern  Railway 
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Company,  the  law  presumes  that  the  condition  remained  the 
same  and  that  it  still  contained  the  same  number  of  sacks 
and  was  sealed  with  the  seals  of  the  Little  Mountain  agency 
of  the  defendant,  Columbia,  Newberry  and  Laurens  Rail- 
road Company,  at  the  time  of  the  delivery;  and  under  sec- 
tion 2176  of  volume  I  of  the  Code  of  Laws  of  South  Caro- 
lina for  1902,  the  paper  introduced  in  evidence  by  the 
defendant,  Columbia,  Newberry  and  Laurens  Railroad  Com- 
pany, showing  the  delivery  of  the  car  to  the  Southern  Rail- 
way Company  on  the  5th  of  March,  1911,  is  a  sufficient  dis- 
charge of  the  Columbia.  Newberry  and  Laurens  Railroad 
Company  from  liability,  and  the  jury  must  find  for  that 
company,  and  the  only  question  would  then  be  between  the 
plaintiff  and  the  Southern  Railway  Company." 

8.  Because  his  Honor  charged  the  jury  as  follows,  to  wit : 
"Now,  at  the  outset,  gentlemen,  I  desire — I  take  the 
responsibility  and  .it  is  not  on  you — ^but  inasmuch  as  the 
pleadings  here  do  not  accuse  the  Little  Mountain  Oil  Mill 
Company  of  any  wrongdoing,  but  on  the  contrary  it  alleges 
that  it  turned  over  the  true  amount,  I  do  not  see  how  you  can 
find  any  verdict  against  the  Little  Mountain  Oil  Mill  Com- 
pany. Now,  they  may  have  failed  to  put  them  in  there;  but 
the  complaint  says  that  it  did.  The  complaint  in  this  case 
does  not  accuse  .the  Little  Mountain  Oil  Mill  Company  of 
any  wrong  whatever.  And  the  pleadings  not  making  any 
issue  of  that  kind,  I  do  not  see  how  you  can  give  any  verdict 
against  that  company.'* 

The  error  being  that  his  Honor  thereby  dismissed  the 
Little  Mountain  Oil  Mill  and  Fertilizer  Companv  from  the 
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a  party  defendant  to  said  cause,  and  had  served  the  said 
answer  upon  the  said  Little  Mountain  Oil  Mill  and  Ferti- 
lizer Company,  indicating  that  it  had  a  cross  demand  upon  it. 

9.  Because  his  Honor  charged  the  jury  as  follows,  to  wit: 

"The  question  then  arises  as  to  whether  or  not  the  rail- 
roads are  responsible.  Well,  gentlemen,  I  charge  you  that 
where  a  railroad  issues  its  bill  of  lading  specifying  that  it 
has  received  a  certain  number  of  packages  for  shipment  and 
a  transferee  or  assignee  acting  upon  the  recitals  in  that  bill 
of  lading  is  damaged  when  the  recitals  turn  out  to  be  not 
as  they  are  contained  in  the  paper,  the  railroad  that  issued 
that  bill  of  lading  would  not  be  heard  to  say  that  they  are 
not  true. 

'*Now,  there  is  no  question  here  that  the  Columbia,  New- 
berry and  Laurens  Railroad,  it  is  not  questioned  by  anybody 
that  it  issued  this  bill  of  lading,  and  it  is  not  questioned  that 
it  was  sent  with  draft  attached  to  plaintiff,  and  it  is  not 
questioned,  as  I  understand,  that  the  plaintiff  thereafter 
accepted  the  draft. 

"Now,  if  he  accepted  that  draft  relying  upon  the  recitals 
in  the  bill  of  lading,  then  the  company  that  issued  it  would 
not  be  heard  to  say :  It  is  true  we  issued  a  bill  of  lading  for 
five  hundred  sacks  of  meal,  but  we  did  not  get  but  three 
hundred  It  is  not  in  a  position  to  say  that.  It  has  put  it 
in  the  power  of  an  innocent  person  to  be  injured;  and  the 
law  says  that  it  will  not  be  heard  to  say  that  it  did  not  get 
the  number.  Now,  then,  it  would  be  bound  by  the  recitals 
in  that  bill  of  lading,  whether  they  are  true  or  not.  That 
railroad  and  all  connecting  carriers  acting  or  acquiescing  in 
that  bill  of  lading,  will  not  be  heard  to  say  that  the  recitals  in 
it  are  not  true.     And  they  would  be  bound  by  it. 

**Now,  if  you  find  that  the  Columbia,  Newberry  and 
Laurens  Railroad  issued  this  bill  of  lading  and  recited  in  it 
had  received  five  hundred  sacks  of  meal  from  the  Little 
Mountain  Oil  Mill  Company  and  that  relying  upon  the 
recitals  in  it  the  plaintiff  had  suffered  damage,  why  it  would 
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be  responsible  whether  it  received  the  full  number  of  sacks 
or  not.  As  I  have  just  told  you,  it  would  not  be  heard  to 
say  that  it  did  not  receive  the  full  number." 

The  error  being  that  it  instructed  the  jury,  notwithstand- 
ing the  fact  that  the  bill  of  lading  had  across  its  face  the 
initials  **S.  L.  &  C,"  which  were  known  to  the  plaintiff's 
agents  to  indicate  that  the  car  was  loaded,  counted  and 
sealed  by  the  shippers:  The  defendant,  having  issued  the 
bill  of  lading,  was  estopped  in  denying  that  it  contained 
five  hundred  sacks;  and,  second,  that  nothwithstanding  the 
fact  that  said  car  had  been  delivered  by  this  defendant  in 
the  same  apparent  condition  in » which  it  was  received,  to 
the  Southern  Railway  Company  for  transportation  to  plain- 
tiff's warehouse,  and  notwithstanding  a  written  receipt  of 
the  Southern  Railway  Company  for  such  car  when  so 
delivered  was  produced  in  evidence  on  the  trial,  that  this 
defendant  would  still  remain  liable  therefor. 

Messrs,  Lyles  &  Lyles,  for  appellant,  submit:  The  first 
verdict  zvas  binding  on  plaintiff,  unless  set  aside  as  to  the 
C,  N.  &  L.  R.  R.  Co.  No  such  motion  was  made  by 
plaintiff,  or  did  the  C,  N.  &  L.  R.  /?.  Co.  participate  in 
hearing  of  motion  made  by  the  Little  Mountain  O.  M.  &  F. 
Co.,  or  become  bound  by  it.  As  to  sixth  and  ninth  excep- 
tions, cite:  85  S.  C.  537,  538;  105  Am.  St.  Rep.  322;  94 
S.  C.  212;  77  S.  E.  797;  6  Cyc.  418.  Liability  of  connect- 
ing carrier  receipting  to  initial  carrier  for  goods:  Civil 
Code  1912,  sees.  3275,  3276;  33  S.  C.  359;  43  S.  C.  461; 
77  S.  C.  480;  88  S.  C.  172;  68  S.  C.  417.  Order  making 
Little  Mtn.  Oil  Mill  Co.  party  res  judicata.  Special  findings 
necessary  to  sustain  verdict:  Code  Civil  Proc,  sees.  321, 
322. 
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rights  of  C,  N.  &  L,  R.  /?.  Co,  against  Little  Mtn.  O.  M. 
&F,  Co.,  do  not  rise  on  record:  94  S.  C.  325 ;  95  S.  C.  4. 

Messrs.  Weston  &  Ay  cock,  for  Palmetto  Fertilizer  Co., 
respondent,  cite:  85  S.  C.  537;  89  S.  C.  415. 

Messrs.  B.  L.  Abney  and  E.  M,  Thomson,  for  Southern 
Railway  Co.,  respondent,  submit:  Southern  Railway  Com- 
pany received  car  as  a  switch  line,  under  Code  of  ip02y  sec. 
2 1 12,  and  not  as  connecting  carrier.  Effect  of  setting  aside 
first  verdict:  73  S.  C.  181.  Liability  of  initial  carrier 
issuing  bill  of  lading:  85  S.  C.  537;  89  S.  C.  415. 

October  9,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Gage. 

There  is  at  issue  300  bags  of  cottonseed  meal,  worth 
$420.00. 

A  lot  of  meal  was  manufactured  by  Little  Mountain  Oil 
Mill  and  Fertilizer  Company,  and  shipped  by  it  to  the 
plaintiff  at  Columbia. 

Little  Mountain  is  a  station  on  the  Columbia,  Newberry 
and  Laurens  Railroad,  betwixt  Newberry  and  Columbia. 
The  car  was  loaded  on  the  3d  March,  1911 ;  reached  Colum- 
bia 5th  March,  and  was  delivered  to  plaintiff  8th  March. 

The  shipment  runs  over  the  lines  of  the  C,  N.  &  L. 
Railroad  to  Columbia,  and  thence  for  150  yards  over  the 
terminals  of  the  Southern  Railway  to  the  plaintiff. 

The  plaintiff  bought  of  and  paid  the  Little  Mountain 
Company  for  500  bags;  but  when  the  meal  came  to  plain- 
tiff"s  hands  it  contends  there  were  only  200  bags  in  the  car. 

The  first  issue  of  fact  is,  did  the  Little  Mountain  Com- 
pany put  500  bags  in  the  car  ? 

And  the  second  issue  of  fact  is,  if  500  bags  were  so  put, 
were  300  bags  taken  out  the  car  while  the  car  was  in  the 
hands  of  the  C*  N.  &  L.  Railroad  Company,  or  while  it 
was  in  the  hands  of  the  Southern  Railway  Company,  or 
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were  they  taken  out  at  all  before  the  car  got  into  plaintiff's 
hands  ? 

There  have  been  two  trials  already  before  juries.  At  the 
first  trial  the  jury  found  for  the  plaintiff  against  the  Little 
Mountain  Company. 

The  trial  Judge  set  that  verdict  aside  as  to  all  the  parties. 

At  the  second  trial  the  three  issues  above  stated  were, 
in  effect,  submitted  to  the  jury,  towit : 

1.  Were  there  five  hundred  sacks  of  cottonseed  meal  in 
the  car  in  question  at  the  time  that  it  was  sealed  at  Little 
Mountain  and  delivered  to  the  Columbia,  Newberry  & 
Laurens  Railroad  Company  for  transportation  to  the  city 
of  Columbia? 

2.  If  you  answer  "Yes''  to  the  preceding  question,  were 
the  five  hundred  sacks  of  cottonseed  meal  still  in  the  car 
in  question  when  it  was  turned  over  to  the  Southern  Rail- 
way Company  to  be  transported  to  the  warehouse  of  the 
Palmetto  Fertilizer  Company? 

3.  If  you  answer  "Yes"  to  both  of  the  preceding  ques- 
tions, then  were  the  five  hundred  sacks  of  cottonseed  meal 
still  in  the  car  in  question  when  it  was  delivered  to  the  Pal- 
metto Fertilizer  Company  by  the  Southern  Railroad  ? 

The  jury  reported  its  inability  to  find  upon  the  issues, 
and  instead  returned  a  general  verdict  for  the  plaintiff 
against  C,  N.  &  L.  Railroad  Company  for  $420.00. 

This  appeal  is  by  the  Columbia,  Newberry  &  Laurens 
Railroad  Company  upon  nine  exceptions. 

But  the  exceptions  make  only  a  few  pregnant  issues  which 
ought  to  be  decided.  The  exceptions  will  not  be  much  con- 
sidered in  detail,  or  in  numerical  order,  but  in  logical  order. 

The  appellant's  first  exception  is  not  sound.     It  is  true 
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The  eighth  exception  is  sound.     The  Court  practically 
instructed  the  jury  that  it  must  acquit  the  consignor,  and 
upon  the  ground  that  the  complaint  alleged  that  the  con- 
signor had  delivered  to  the  carrier  the  full  quota 

2  of  meal.     The  third  paragraph  of   the  complaint 
did  so  allege;  but  the  eighth  paragraph  alleged  the 

contention  of  the  C,  N.  &  L.  Railroad  Company;  and  that 
company  by  answer  put  in  issue  all  the  three  questions  sub- 
mitted to  the  jury.  The  issues  are  made  up  by  the  entire 
pleadings,  and  it  was  a  pregnant  issue  in  the  cause  whether 
the  consignor  ever  put  full  500  bags  in  the  car,  one  upon 
which  a  jury  in  the  first  trial  found  against  the  consignor. 

It  is  true  the  Court  submitted  that  issue  to  the  jury;  but 
after  the  Court  had  instructed  the  jury,  **I  do  not  see  how 
you  can  find  any  verdict  against  the  Little  Mountain  Oil 
Mill  Company." 

The  third  exception  involves  a  question  of  practice.     It 

is  sound.     The  plaintiff  first  sued  the  C,  N.  &  L.  Railroad 

Company  for  the  price  of  300  sacks  of  cottonseed 

3  meal.     That  company  suggested  by  motion  that  it 
in  fact  never  received  the  full  five  hundred  sacks, 

and  that  if  it  did,  another  carrier  last  had  possession  of  the 
car  before  delivery. 

Two  new  parties,  the  consignor  and  the  terminal  carrier, 
were  brought  in  that  these  issues  might  be  decided.  They 
answered. 

The  law  provides :  '*In  all  cases*'  the  Court  may  instruct 
the  jury  "to  find  upon  particular  questions  of  fact."  Code 
of  Procedure,  sec.  321 ;  Manson  v.  Dcmpsey,  88  S.  C.  193, 
70  S.  E.  610. 

The  special  verdict  is  the  premise;  the  general  verdict  is 
the  conclusion ;  the  former  controls  the  latter  if  the  two  shall 
be  inconsistent.     Code  Civil  Proc,  sec.  322. 

In  our  opinion,  therefore,  when  the  Court  had,  of  right, 
ordered  a  special  verdict,  and  in  a  case  of  peculiar  need  for 
such  a  verdict,  the  jury  ought  to  have  been  required  to  find 
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the  special  verdict;  and  the  refusal  to  do  so  cast  doubt  upon 
the  logical  sequence  of  the  general  verdict. 

The  fourth  exception  is  but  an  inference  to  be  drawn 
from  the  truth  of  the  third. 

The  fifth  exception  is  but  a  restatement  of  the  eighth. 

The  ninth  exception  is  sound.     It  is  true  that  as  against 

a  plaintiff  who  is  an  innocent  purchaser  the  initial  carrier 

is  estopped  to  say  the  car  did  not  contain  that  which 

4  the  bill  of  lading  unequivocally  recites  to  be  its  con- 
tents.    Thomas  v.  R.  /?.,  85  S.  C.  539,  64  S.  E.  220, 

67  S.  E.  908,  34  L.  R.  A.  (N.  S.)  1177,  21  A.  and  E.  Ann. 
Cases  223. 

But  as  between  the  consignor  and  a  receiving  carrier,  the 
fact  must  outweigh  the  recital. 

The  consignor  cannot  conclusively  prevail  against  the 

receiving  carrier  for  five  hundred  sacks  simply  because  the 

bill  of  lading  recited  five  hundred  sacks.     The  bill 

5  of  lading  raises,  in  the  consignor's  favor,  the  pre- 
sumption that  the  car  did  have  five  hundred  sacks; 

but  the  carrier  may  show  the  truth  against  the  writing  and 
against  the  presumption.  Phos.  Co.  v.  Fert,  Co,y  94  S.  C. 
212,  77  S.  E.  1012. 

The  plaintiff  here,  though,  is  not  the  consignor;  it  paid 

the  consignor's  draft  against  500  sacks,  to  which  draft 

there  was  attached  a  bill  of  lading  made  and  issued 

6  under  the  circumstances  herein  recited.     The  ques- 
tion now  is,  did  the  peculiar  bill  of  lading  in  this  case 

at  all  modify  the  rights  of  the  plaintiff,  consignee? 

The  consignor  accepted  a  bill  of  lading  which  did  not 
contain  an  unequivocal  admission  of  the  contents  of  the 
car.  That  paper  recites  that  there  were  500  bags  in  the 
car ;  but  there  was  marked  upon  its  face  a  plain  warning  in 
the  letters  "S.  L.  &  C."     These  characters  are  well  under- 
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consignor,  had  loaded  the  car  and  counted  the  bags;  the 
practice  was  encouraged  and  approved  by  the  business 
public ;  the  car  thus  loaded  was  sealed  up  by  the  consignor, 
with  the  initial  carrier's  seal,  and  left  thus  standing  on  the 
consignor's  sidetrack. 

When  the  bill  of  lading  went  attached  to  the  draft  and 
was  presented  to  the  plaintiff,  it  carried  notice  to  the  plain- 
tiff how  the  car  was  loaded. 

Under  these  circumstances  the  carrier  is  not  estopped  to 
deny  to  the  plaintiff  consignee  that  there  were  500  sacks 
in  the  car;  it  never  aforetime  admitted  that,  expressly  or 
impliedly,  except  by  counsel  in  the  progress  of  the  trial; 
it  has  not  misled  the  plaintiff. 

But  the  recital  of  the  bill  of  lading,  that  the  car  had  500 
sacks  of  meal  in  it,  must  carry  some  meaning,  even  though 
the  consignor  counted  the  sacks. 

The  recital  is  prima  facie  evidence  of  the  stated  contents. 

But  if  the  plaintiff  makes  the  contrary  to  appear,  to  wit, 
that  the  car  had  only  200  sacks  when  it  reached  its  terminus, 
then  the  consignor  must  prove  that  500  sacks  were  in  fact 
loaded  in  the  car. 

Counsel  for  the  plaintiff  have  cited  no  case  in  the  Courts 
of  this  State  determinative  of  the  issue;  but  they  have  cited 
2  Cyc.  418,  and  National  Bank  of  Bristol  v.  B,  &  O.  R.  R. 
Co,,  99  Md.  661,  59  Atl.  134,  105  Amer.  State  Reports 
354,  which  sustain  this  view.  The  instructions  of  the  Court 
was  against  the  initial  carrier  on  the  effect  of  this  bill  of 
lading;  and  was  against  the  law. 

The  remaining  two  exceptions,  two  and  seven, 

7       involve  the  right  of  the  appellant  to  a  direction  of  a 
verdict  in  its  favor.     They  are  unsound. 

The  testimony  tends  to  show :  The  'meal  was  put  into  the 
car  on  3d  March;  the  car  was  moved  off  the  sidetrack  on 
to  the  appellant's  line  on  3d  March;  the  car  was  hauled 
away  on  towards  Columbia  on  4th  March;  the  car  reached 
Columbia  5th  March,  and  on  same  day  was  delivered  to 
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Southern  Railway  Company,  and  by  that  company  delivered 
to  consignee  on  8th  or  9th  March;  that  the  seals  first 
impressed  on  2d  March  .were  intact  up  to  the  8th  or  9th, 
when  the  car  was  opened  by  consignee  and  the  shortage 
discovered. 

The  rule  is  that  a  verdict  should  be  directed  where  only 
one  reasonable  inference  can  be  drawn  from  the  testimony. 
Chester  v.  Surety  Co,,  91  S.  C.  17,  74  S.  E.  37. 

It  is  sufficient,  to  say,  a  reasonable  inference  might  be 
drawn  from  the  testimony,  other  than  that  the  car  was 
unmolested  from  3d  to  5th  March,  both  inclusive. 

The  judgment  below  is  set  aside,  and  a  new  trial  is  ordered 
to  be  had  pursuant  to  the  rules  herein  laid  down. 


8968 

SOUTHERN  REALTY  AND  INVESTMENT  CO.  v.  KEENAN. 

(88  S.  E.  39.) 

BouKDARiEs.     Location  op  Lines.     Adverse  Possession.     Trespass.     Evi- 
dence.    Charge.     Appeal  and  Error. 

1.  Deeds — Title  of  Grantor — Priority  of  Grants. — W^here  two  parties 
purchased  adjoining  land  from  the  same  source,  the  description  con- 
tained in  the  prior  deed  controls,  since  no  subsequent  deed  from 
that  source  could  deprive  the  prior  grantee  of  any  portion  of  the 
lands  conveyed  to  him. 

2.  Trespass — Tffle  of  Plaintiff — Description. — "Where  the  boundary 
line  between  two  adjoining  tracts  of  land,  the  title  to  which  was 
derived  from  a  common  grantor,  is  in  dispute,  the  claimant  in  pos- 
session is  entitled  to  hold  against  all  the  world  except  the  true 
owner,  and  the  other  claimant  can  recover  in  an  action  of  trespass 
only  in  case  the  land  in  dispute  is  within  the  description  in  the  con- 
veyance to  him. 
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been  lost,  a  requested  charge,  which  assumed  that  the  boundary  of 
plamtifiTs  land  was  known,  and  which  would  give  to  plaintiff  all  the 
property  in  excess  of  the  quantity  mentioned  in  defendant's  deed, 
was  properly  refused. 
5-  BouKDABiES  —  Description  —  Relative  Importance.  —  The  relative 
weight  to  be  given  evidence  of  disputed  boundaries  is  ordinarily  a 
question  of  law,  and  such  evidence  ranks  as  follows:  (1)  Natural 
boundaries;  (2)  artificial  marks;  (8)  course  and  distance.  But  this 
rule  is  not  absolute,  and  may  be  changed  by  the  special  circumstances 
in  the  case. 

6.  Trial — Requested  ChaAoes — Modification — Immaterial  Change. — 
The  modification  of  a  charge  requested  by  plaintiff  in  an  action  for 
trespass,  one  defense  to  which  was  adverse  possession,  by  the  inser- 
tion of  the  word  **mere"  before  the  word  "cultivation'*  in  the  state- 
ment that  the  cultivation  of  the  land  would  not  be  an  adverse, 
exclusive  holding,  made  no  change  in  the  meaning  of  the  language, 
and  an  exception  to  the  modification  cannot  be  sustained. 

7.  Appeal  and  Error — Review — Error  Favorable  to  Appellant. — ^The 
further  modification  of  the  charge  by  the  addition  of  the  clause  that 
the  occupation  must  be  adverse — that  is,  open,  notorious,  continuous, 
and  in  sight — was  favorable  to  plaintiff,  and  he,  therefore,  cannot 
complain. 

8.  Evidence — ^Declarations — Ix)Cation  op  Monuments. — In  determin- 
ing the  location  of  the  lines  of  a  survey,  the  declaration  of  chain 
carriers  and  axmen,  who  were  present  at  the  original  survey  and 
who  had  since  died,  may  be  considered. 

9.  Appeal  and  Error — Invited  Error. — Where  plaintiff  and  defendant 
claimed  adjoining  lands  under  separate  deeds  from  a  common 
grantor,  and  plaintiff,  whose  grant  was  earlier,  but  whose  survey 
had  been  lost,  alleged  that  the  survey  of  defendant's  tract  correctly 
located  the  line,  it  cannot  complain  that  the  Court's  instruction  per- 
mitted the  location  of  defendant's  survey  to  govern  the  location  of 
plaintiff's  line. 

10.  Appeal  and  Error — Review — Overruling  Motion  for  New  Trial — 
Statement  of  Grounds. — An  exception  to  the  refusal  of  a  motion  for 
a  new  trial  *'upon  the  ground  stated  in  the  motion"  refers  to  grounds 
not  stated  in  the  exception,  and  therefore  does  not  conform  to  the 
rule. 

11.  Appeal  and  Error — Error  Waived  in  Appellate  Court — Failure  to 
Argue — Objections. — An  exception  that  is  not  discussed  in  the  argu- 
ment is  deemed  to  be  abandoned. 

Before  Gage,  J.,  Columbia,  December,  1912.     Affirmed. 

Action  by  Southern  Realty  and  Investment  Company 
against  R.  C.  Keenan.  From  a  judgment  for  defendant, 
plaintiffs  appeal.     The  facts  are  stated  in  the  opinion. 
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Messrs.  Lyles  &  Lyles,  for  appellant,  cite :  As  to  charge 
on  rules  of  location:  2  Bay  516;  1  McC.  L.  167;  1  Hill  L. 
12;  Harper  L.  454;  1  McC.  L.  232;  3  McC.  L.  223;  67 
S.  C.  33;  1  McC.  L.  584.  Adverse  possession:  Code  Civil 
Proc.  102  to  105.     Mixed  possession:  1  Cyc.  1130,  et  seq. 

Messrs.  E.  L.  Craig  and  Melton  &  Belser,  for  respondent, 
cite:  As  to  rules  of  survey:  4  Enc.  Law  764  and  771;  2 
Spear  L.  68;  1  Strob.  L.  143;  1  Rich.  491;  3  Strob.  130; 
14  Enc.  Law  784,  789,  804;  1  Spear  193;  3  Rich.  80. 
Adverse  possession  by  defendant:  50  S.  C.  293;  lb.  457; 
39  S.  C.  14;  45  S.  C.  317;  79  S.  C.  57;  14  S.  C.  549;  I 
Cyc.  1132.  Declarations  of  chain  carriers  and  axmen: 
29  S.  C.  421 ;  3  McC.  L.  227.  Location  question  for  jury: 
82  S.  C.  71 ;  1  Strob.  143 ;  1  Rich.  135 ;  44  S.  C.  548. 

October  10,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Eraser. 

This  is  an  action  for  trespass,  in  which  the  plaintiff  asks 
judgment  against  the  defendant  for  one  thousand  dollars 
actual,  and  ten  thousand  dollars  punitive  damages,  for 
knowingly  and  wilfully  trespassing  upon  the  property  of 
the  plaintiff. 

It  seems  from  the  record  that  Joseph  Newman  owned  a 
tract  of  land  in  Richland  county  and  mortgaged  it.  The 
mortgage  was  foreclosed  and  the  land  was  ordered  to  be 
sold  in  five  lots.  On  the  2d  June,  1873,  lots  4  and  5  were 
sold  to  Mrs.  Joanna  Newman,  through  whom  the  plaintiff 
claims,  on  the  same  day  lots  1  and  2  were  sold  to  William 
P.  Geiger.  Lot  3,  that  lies  between  lots  4  and  5  and  lots 
1  and  2,  was  not  sold  until  5th  April,  1875,  when  it  was  sold 
to  Mrs.  Sarah  T.  Wiles,  througfh  whom  the  defendant  claims. 
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accompanied  by  a  plat  made  by  surveyor,  Windsor,  which 
was  a  separate  plat  of  No.  3.  This  original  plat  was  lost 
and  only  the  recorded  copy  and  copies  of  the  record  are  used. 

The  plaintiff  alleges  that  it  owns  lots  4  and  5  and  that 
the  defendant  has  taken  possession  of  a  part  of  its  land  in 
the  southern  portion  of  its  lots  4  and  5,  adjoining  lot  3. 
Surveyors  were  appointed — Mr.  Shand  on  behalf  of  the 
plaintiff,  and  Mr.  Wilson  on  behalf  of  the  defendant. 
These  surveyors  brought  in  a  plat  in  which  the  plaintiff's 
claim  is  represented  by  a  yellow  line  and  the  defendant's 
claim  by  a  red  line.  The  land  lying  between  the  red  and 
yellow  lines  is  the  land  in  dispute.  The  jury  found,  in 
the  main,  for  the  defendant,  and  the  plaintiff  appealed  on 
numerous  exceptions. 

Before  taking  up  the  exceptions  it  is  well  to  make  some 

preliminary  statements.     Ordinarily,  the  defendant's  deed 

and  plat  would  have  nothing  to  do  with  this  case.     The 

plaintiff  and  the  defendant  have  tried  this  case  on  a 

1  question   of    title.     They   claim    from    a   common 
source,  and  the  plaintiff's  deed  being  the  older,  no 

subsequent  deed  from  the  same  source  could  take  away 
from  the  plaintiff  and  its  grantors  any  portion  of  lots  4  and 
5  conveyed  by  that  deed.  (There  being  no  question  as  to 
intermediate  conveyances,  we  will  speak  of  the  plaintiff's 
deed  and  the  defendant's  deed.)  The  question  is  not  what 
land  was  conveyed  to  the  defendant,  but  what  land  was  con- 
veyed to  the  plaintiff. 

If  the  defendant's  deed  overlapped  the  plaintiff's  deed,  it 

was  no  defense  as  to  actual  damages.     If  the  defendant's 

deed  and  plat  does  not  cover  the  disputed  land,  the  plaintiff 

has  no  right  of  action  unless  the  land  lies  within  lots 

2  4  and  5,  which  is  all  it  claims.     Where  the  claim  is 
title,  the  defendant  being  in  possession,  has  the  right 

to  hold  against  all  the  world  except  the  true  owner.  If, 
however,  the  disputed  land  is  within  lots  4  and  5  and  the 
defendant,  having  a  deed  and  plat  that  showed  that  he  had 


Digitized  by 


Google 


204  Investment  Company  v.  Keenan. 

Opinion  of  the  Court.  [99  S.  C. 

crossed  the  line,  then  the  taking  of  the  plaintiff's  land  might 
be  considered  a  wilful  trespass.  It  must  first  be  shown  that 
the  taking  of  the  disputed  land  was  a  taking  of  a  part  of 
4  and  5.  Plaintiff's  plat,  however,  was  lost  and  he  could 
only  fix  his  line  by  fixing  the  defendant's  line.  Plaintiff's 
deed  conveyed  to  it  to  the  line  of  No.  3.  When  the  line  of 
No.  3  was  determined,  then  the  line  of  4  and  5  was  fixed. 
It  would  seem  that  the  plaintiff's  troubles  were  over  when  it 
had  proved  the  defendant's  plat.  E^ach  tract  is  bounded  by 
the  other. 

This  is  not  an  ordinary  case.  The  plaintiff's  surveyor 
said  that  the  Windsor  plat  is  incorrect  and  would  not  close. 
The  defendant's  surveyor  said  that  it  was  unreliable  and 
that  neither  his  red  line  nor  Mr.  Shand's  yellow  line  cor- 
responded with  the  line  of  the  Windsor  plat.  He  said 
further  that  the  northern  line  on  the  Windsor  plat  did  not 
correspond  with  the  marks  on  the  trees;  that  he  had  to 
choose  between  the  line  on  the  plat  and  the  marks  he  thought 
he  discovered  on  the  trees,  and  he  followed  the  marks  on 
the  trees. 

Exception  1.  ^'Because  his  Honor,  after  charging  the 
first  part  of  plaintiff's  first  request,  numbered  1  (a),  as 
follows,  to  wit  : 

*'  *The  complaint  in  this  action  alleges  a  common  source 
of  title  in  Joseph  Newman,  who  held  the  entire  tract  which 
was  divided  into  five  Smaller  tracts  and  sold  under  the  orders 
of  the  Court  in  the  foreclosure  proceeding  which  has  been 
offered  in  evidence.  This  is  practically  admitted  by  the 
defendant,  and  the  first  question  for  the  consideration  of 
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should  also  have  charged  the  balance  of  said  request,  as 
follows,  to  wit : 

"  *  *  *  *  and  there  is  no  testimony  to  the  contrary. 
Both  of  the  surveyors  appointed  by  the  Court  in  this  cause 
are  in  accord  that  the  green  lines  on  the  official  map  drawn 
from  the  point  A,  called  the.Geiger  corner,  up  the  Miller 
ditch  to  the  point  F,  and  thence  by  a  straight  line  to  the  point 
D,  in  the  Winnsboro  road,  are  in  substantial  accord  with  the 
northern  lines  of  the  Windsor  plat  as  drawn  on  the  record. 
I,  therefore,  charge  you  to  find  that  the  green  lines  on  the 
official  map  are  the  true  dividing  lines  between  the  two 
tracts.  There,  however,  is  a  plea  of  the  statute  of  limita- 
tions, and  you  will  further  consider  how  the  rights  of  the 
parties  have  been  affected  by  that.' 

**The  errors  being  ( 1 )  that  there  was  no  testimony  in  the 
cause  to  the  contrary  of  the  proposition  charged  by  his 
Honor;  and  (2)  that  both  of  the  surveyors  appointed  by  the 
Court  in  the  cause  were  in  accord  that  the  green  lines  on 
the  artificial  map  from  the  point  A,  called  the  Geiger  corner, 
up  the  Miller  ditch  to  the  point  F,  and  thence  by  a  straight 
line  to  point  D,  in  the  Winnsboro  road,  are  in  substantial 
accord  with  the  lines  of  the  Windsor  plat  as  drawn  on  the 
record,  and  the  portion  of  the  request  so  refused  should 
have  been  charged." 

His  Honor  could  not  have  charged  as  requested.  That 
charge  would  have  been  to  direct  a  verdict  for  the  plaintiff. 
Besides,  appellant's  surveyor,  Mr.  Shand,  testified : 

Q.  And  arriving  at  the  course,  your  line  was  according 
to  scale?  A.  No,  my  line,  ED,  Miller  ditch  and  Winns- 
boro road,  did  not  correspond  either  with  course  or  distance. 
Exception  2.  "Because  his  Honor,  having  charged 

3  the  first  portion  of  plaintiff's  request,  numbered  6, 
as  follows,  to  wit: 

"  'It  is  admitted  by  both  the  surveyors  that  the  line  "CB" 
shown  on  the  plat  of  survey  made  in  this  cause,  corresponds 
with  the  southern  line  of  the  Windsor  plat,   which  was 
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attached  to  the  deed  from  Sheriff  Dent  to  Mrs.  Wiles, 
except  that  it  now  appears  to  be  somewhat  longer.' 

**Should  also  have  charged  the  remainder  of  said  request 
as  follows,  to  wit : 

"  'However,  the  western  boundary  of  the  tract  called 
for  by  the  deed  being  the  Geiger  mill  lands,  the  surveyors 
were  bound  to  extend  the  line  to  the  line  of  the  Geiger  mill 
lands.  They  were  bound  then  to  run  along  the  Geiger  mill 
lands  to  a  point  that  would  reach  the  southern  boundary 
line  of  the  Mrs.  Joanna  B.  Newman  tract,  and  were  then 
bound  to  run  along  the  southern  line  of  that  tract  back  to 
the  public  road  at  a  point  which  in  the  plat  is  described  as 
being  seven  chains  from  **C,"  the  point  of  departure;  for, 
although  the  western  line  of  tract  No.  3  is  put  down  as 
being  14.3  chains,  a  distance  that  would  be  greater  than  the 
scale  length  of  the  western  line  as  shown  by  the  Windsor 
plat,  it  could  not  be  carried  beyond  the  southern  line  of  the 
tract  already  conveyed  to  Mrs.  Newman.' 

**The  error  being  that  the  deed  from  Sheriff  Dent  to  Mrs. 
Sarah  J.  Wiles  and  others,  having  been  executed  and  deliv- 
ered nearly  two  years  after  the  deed  of  Mrs.  Joanna  B. 
Newman  and  calling  for  the  Geiger  mill  lands  as  the  western 
boundary,  the  rule  of  survey  required  the  surveyors  to  run 
along  that  line,  and  if  said  line  so  run  along  the  Geiger 
mill  lands  reached  the  tracts  conveyed  to  Mrs.  Joanna  B. 
Newman  before  running  the  distance  put  down  in  figures 
by  Windsor  nearly  two  years  after  the  conveyance  to  Mrs. 
Newman,  then  the  surveyors  were  bound  to  stop  at  the  line 
of  the  Joanna  B.  Newman  tracts,  and  were  bound  to  run 
along  the  southern  line  of  that  tract  back  to  the  point  in  the 
Winnsboro  road." 

His  Honor  could  not  have  charged  this.  The  refused 
portion  of  this  request  assumed  that  the  southern  boundary 
of  Mrs.  Newman's  land  was  known.  It  was  the  point  at 
issue.  It  would  have  been  practically  to  instruct  a  verdict, 
because  if  the  request  meant  anything,  it  was  an  instruction 
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to  the  jury  to  adopt  Mr.  Shand's  western  line  and  disregard 
Air.  Wilson's  line,  and  also  to  disregard  the  distance  on  the 
western  line  of  the  Windsor  plat.  Mr.  Shand  further  said : 
"Q.  But  the  correspondence  you  speak  of  is  that  corre- 
spondence by  scale?  A.  Yes,  sir,  according  to  that  scale, 
but  not  by  figured  distance,  corresponds  by  scale  with  the 
Windsor,  but  not  the  Windsor  plat  figured  distance." 

Exception  3.  ''Because  his  Honor,  the  presiding 

4       Judge,  having  charged  the  first  part  of  the  plaintiff's 
'  request,  numbered  7,  as  follows,  to  wit : 

*'  *In  locating  the  northern  line  of  tract  3,  conveyed  in 
1875  to  Mrs.  Wiles,  the  southern  line  of  tracts  4  and  5  pre- 
viously conveyed  to  Mrs.  Newman  would  be  the  controlling 
factor,  as  tracts  4  and  5  had  been  previously  conveyed  by 
the  same  Court,  in  the  same  cause,  to  Mrs.  Newman.'  *  *  * 

"Should  have  charged  the  remainder  of  said  request,  as 
follows,  to  wit : 

******  and  it  is  evident  that  it  was  the  intention  of 
the  Court  to  convey  only  what  was  left  of  the  original  tract, 
supposed  to  be  only  fifty  acres;  and  in  locating  that  line 
the  jury  must  take  into  consideration  the  shape  of  the  Wind- 
sor plat,  its  scale  of  course  and  distance,  and  the  area 
now  found  within  those  lines;  and  even  if  that  plat  had 
called  for  three  marks  within  the  lines  of  the  Joanna  B. 
Newman  tract,  they  must  be  disregarded  by  the  jury.' 

**The  error  being  that  it  appeared  to  the  Court  by  matter 
of  record  in  the  deed  of  conveyance  to  Mrs.  Joanna  B.  New- 
man of  tracts  4  and  5,  and  in  the  deed  of  conveyance  to 
Dr.  W.  P.  Geiger  of  tracts  1  and  2,  and  the  deed  of  con- 
veyance of  Sheriff  Dent  to  Mrs  Sarah  J.  Wiles  and  others, 
conveying  tract  3,  that  it  was  the  intention  of  the  Court  to 
convey  only  in  tract  3  what  was  left  after  the  conveyance 
of  tracts  4  and  5  and  1  and  2,  and  that  it  was  supposed  to 
be  only  fifty  (50)  acres.  That  being  so,  it  was  the  duty  of 
the  jury  to  take  into  consideration  the  shape  of  the  Windsor 
plat,  its  scale  of  course  and  distance,  and  the  area  now 
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found  within  those  Hnes,  and  it  was  the  duty  to  disregard 
any  tree  marks  found  on  said  plat  within  the  lines  of  the 
Joanna  B.  Newman  tract." 

His  Honor  could  not  have  charged  the  omitted  portion. 
It  assumed  that  the  southern  boundary  of  4  and  5  were 
known.  It  would  have  been  to  tell  the  jury  to  disregard 
the  artificial  boundaries  and  to  transfer  to  lots'  4  and  5  all 
of  lot  No.  3  that  exceeded  fifty  acres.  The  Windsor  plat 
was  not  the  plat  by  which  4  and  5  were  conveyed.  The 
southern  boundary  of  lots  4  and  5  were  fixed  in  1873,  and 
even  if  he  held  that  the  subsequent  deed  of  the  defendant 
in  1875  did  not  convey  all  the  land  outside  of  lots  4  and  5 
and  1  and  2,  still  the  plaintiff  has  no  cause  of  action  unless 
the  disputed  land  lies  within  4  and  5. 

Exception  4.  ^'Because  it  was  error  for  his  Honor,  the 
presiding  Judge,  to  change  the  plaintiff's  request  to 

5  charge,  numbered  8,  by  striking  out  the  word 
'greater,'  and  inserting  the  word  'exclusive,'  and  by 
adding  thereto  the  following,  to  wit : 

"  *  *  *  *  unless  the  marks  are  proven  to  the  jury's  satis- 
faction and  are  inconsistent  with  other  circumstances  above 
named,'  so  that  the  request  as  charged  read  as  follows : 

**  *In  settling  a  disputed  line,  the  rules  of  survey  require 
that  the  jury  should  take  into  consideration  all  of  the  cir- 
cumstances, including  the  shape  and  appearance  of  the  plat, 
the  amount  of  land  within  its  lines,  etc.;  and  there  is  no 
hard  and  fast  rule  that  tree  marks  shall  have  exclusive 
weight  than  the  platted  course  and  distance,  shape  of  the 
plat,  quantity  of  land,  etc.,  unless  the  marks  are  proven  to 
the  jury's  satisfaction  and  are  inconsistent  with  other  cir- 
cumstances above  named.' 

'*The  error  being  that  it  indicated  to  the  jury  that  even 
if  the  tree  marks  were  not  proven  to  the  jury's  satisfaction, 
they  should  have  greater  weight  than  the  platted  course 
and  distance,  shape  of  plat,  quantity  of  land,  etc.,  but  not 
exclusive  weight,  and  that  if  the  marks  wxre  proven  to  the 
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jury's  satisfaction  and  were  inconsistent  with  other  cir- 
cumstances above  named,  they  were  to  have  exclusive 
weight,  and  in  effect  charging  what  weight  the  jury  were 
to  give  to  the  testimony.'' 

The  relative  weight  to  be  given  to  evidence  of  location  is 
a  matter  of  law  and  they  rank  in  this  order:  1st,  natural 
boundaries;  2d,  artificial  marks;  3d,  course  and  distance. 
Colclough  V.  Richardson,  12  S.  C.  L.  (1  McC.)  167.  The 
rule  is  not  absolute;  special  circumstances  may  cause  a 
change.  This  request  left  the  boundaries  to  the  jury.  This 
exception  cannot  be  sustained. 

Exception  5.  "Because  in  charging  plaintiff's  ninth 
request  to  charge,  as  follows,  to  wit : 

**  *In  locating  a  disputed  line,  even  if  the  jury  are  forced 
by  their  conclusion  as  to  tree  marks  to  divert  the  line  from 
the  platted  course  and  distance,  the  rule  requires  then,  as 
soon  as  the  objects  are  passed,  to  return  to  the  platted  course 
and  distance,  if  there  are  no  other  controlling  circum- 
stances.' 

"His  Honor  modified  the  same  by  adding,  *  *  *  'such 
as  marks  along  the  diverted  line  on  natural  objects;'  the 
error  being  that  such  indicated  to  the  jury  what  weight 
they  were  to  give  to  marks  along  the  diverted  line  on  natural 
objects;  whereas,  it  was  for  the  jury  to  say  what  would  be 
controlling  circumstances." 

What  has  been  said  as  to  exception  four  applies  here. 

Exception  6.  "Because  his  Honor  modified  plaintiff's 
tenth  request  to  charge  by  adding  the  word  If  after  the 
word  'Windsor,'  making  the  request  read  as  follows,  to  wit : 

"  *I  charge  you  that,  even  if  you  find  from  the  prepon- 
derance of  the  testimony,  that  the  gum  stump  and  the  pine 
stump  shown  upon  the  red  line  "DE"  were  station  marks 
on  the  northern  line  of  the  plat  of  tract  No.  3  made  by 
Windsor,  if  there  is  no  other  evidence  justifying  a  continua- 
tion of  that  line  in  the  direction  of  "E,"  and  it  should  be 
returned  to  the  course  of  the  platted  line  or  in  the  direction 
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of  said  station  marks  on  the  platted  lines  which  have  been 
established  to  the  satisfaction  of  the  jury/ 

"The  error  being  that  there  was  no  other  evidence  justify- 
ing a  continuation  of  that  line  in  the  direction  of  *E/  and 
the  rules  of  survey  required  a  return  to  the  course  of  the 
platted  line,  or  in  the  direction  of  station  marks  on  the 
platted  line  which  might  have  been  established  to  the  satis- 
faction of  the  jury." 

The  evidence  that  justified  a  finding  was  a  question  for 
the  jury  and  his  Honor  properly  added  "if." 

Exception  7.  "Because  it  was  error  for  his  Honor  to 
refuse  plaintiff's  thirteenth  request  to  charge,  as  follows, 
to  wit: 

"  There  is  no  evidence  in  this  case  that  any  part  of  the 
land  outside  of  the  yellow  line  "DF"  has  been  continuously 
enclosed  for  ten  years  or  more,  except  the  land  actually 
occupied  by  the  tenant  house  and  garden,  built  by  Mr. 
Keenan;  and  even  if  the  jury  should  find  that  such  house 
and  garden  have  been  there  for  ten  years  or  more,  they 
would  not  suffice  to  make  out  a  title  for  the  defendant  for 
the  statute  of  limitations,  except  as  to  the  land  actually 
covered  by  said  house  and  garden.' 

"The  error  being  that  there  was  no  evidence  of  any 
enclosure  of  any  part  of  the  land,  except  that  stated  in  said 
request,  and  plaintiff  was  entitled  to  have  the  same  charged." 

Exception  8.  "Because  it  was  error  for  His  Honor  to 
refuse  to  charge  plaintiff's  fourteenth  request  to  charge,  as 
follows,  to  wit : 

"  'There  is  no  evidence  in  this  cause  that  any  part  of  the 
lands  outside  of  the  yellow  line  "DF"  has  been  actually 
cultivated  or  improved  by  the  defendant  in  this  action  for 
ten  years  or  more,  except  as  to  the  edges  of  his  field  and 
the  ends  of  some  rows;  and  even  if  the  jury  should  find, 
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for  defendant  by  the  statute  of  limitations  as  to  any  other 
part  of  the  land  in  dispute.' 

**The  error  being  that  there  was  no  evidence  that  any 
part  of  the  land  in  dispute  had  been  cultivated  or  improved 
by  the  defendant  for  ten  years  or  more,  except  as  to  the 
edges  of  his  fields  and  the  ends  of  some  rows,  and  plaintiff 
was  entitled  to  have  the  request  charged.'' 

These  exceptions  assume  that  the  land  in  dispute  urere 
within  lots  4  and  5. 

Exception  9.   '^Because  his  Honor  erred  in  modifying 

plaintiff's  sixteenth  request  to  charge,  by  adding  the  word 

*mere'  before  the  word  'cultivation,'  and  by  adding 

6, 7  the  following :  'The  occupation  must  have  been 
adverse — that  is,  open,  notorious,  continuous  and  in 
sight,'  so  as  to  make  said  request  read  as  f oljow^s,  to  wit : 

"  'That  upon  the  conveyance  of  tracts  4  and  5  to  Mrs. 
Joanna  B.  Newman  in  1873,  by  the  sheriff's  deed,  they 
became  one  tract  of  land,  and  if  the  jury  find,  from  a  pre- 
ponderance of  the  testimony,  that  the  said  Mrs.  Newman 
and  those  claiming  under  her  down  to  the  plaintiff's  cor- 
poration in  this  action  have  held  possession  of  the  said  tract 
of  land,  or  any  part  thereof,  since  that  date,  their  possession 
in  law  would  be  presumed  to  be  possession  of  the  entire 
tract  according  to  its  metes  and  bounds  and  the  lines  of  the 
plat  under  which  they  claim.  And  even  if  the  jury  should 
find  that  the  defendant  in  this  action  has  usually  cultivated 
any  part  of  the  land  across  the  line  of  said  tracts  4  and  5, 
and  such  cultivation  has  continued  for  ten  years  or  more, 
inasmuch  as  the  possession  of  the  tract  was  also  in  the 
plaintiff  and  its  predecessors,  the  mere  cultivation  of  such 
land  would  not  be  an  adverse,  exclusive  holding,  and  could 
not,  therefore,  ripen  into  title  under  the  statute.  The  occu- 
pation must  have  been  adverse — that  is,  open,  notorious, 
continuous  and  in  sight.' 

**The  error  being  that  under  the  provisions  of  law,  if 
Mrs.  Newman,  and  those  claiming  under  her  down  to  the 
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plaintiff  corporation  in  this  action  had  held  possession  of 
said  tract  of  land,  or  any  part  thereof,  since  the  date  of  the 
conveyance  to  Mrs.  Newman,  their  possession  in  law  was 
presumed  to  be  the  possession  of  the  entire  tract  according 
to  its  metes  and  bounds  and  the  lines  of  the  plat  under 
which  they  claimed,  and  the  law  would  not  consider  the 
occupation  of  the  defendant,  Keenan,  coexistent  with  that 
of  the  rightful  owners  to  be  adverse,  and  plaintiff  was 
entitled  to  have  the  request  charged  as  submitted." 

The  word  '*mere''  added  nothing  to  the  sentence.  Culti- 
vation is  **mere  cultivation."  The  addition  at  the  last  was 
favorable  to  the  appellant,  and,  therefore,  not  reversible 
error.     This  exception  cannot  be  sustained. 

Exception  10.  '^Because  his  Honor  charged  as  follows, 
to  wit : 

'*  *As  a  general  rule,  and  in  the  absence  of  any  other  con- 
trolling evidence  of  a  contrary  intent,  it  is  only  where  there 
are  no  monuments  called  for,  or  they  are  called  for  erro- 
neously, or  no  marked  trees  or  comers  can  be  found,  and 
the  place  where  they  once  stood  cannot  be  ascertained  by 
evidence  that  it  is  permissible  to  rely  upon  course  and  dis- 
tance to  determine  boundary  lines.' 

**The  error  being  that  it  indicated  to  the  jury  what  weight 
they  were  to  give  to  the  various  circumstances  for  their 
consideration  in  determining  the  accuracy  of  the  lines  of 
the  plat." 

Exception  11.  "Because,  upon  the  request  of  the  defend- 
ant, his  Honor  charged  as  follows,  to  wit : 

**  *Ouantitv  is  the  least  certain  element  of  description, 
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before  it  a  fixed  and  definite  amount  of  land  divided  into 
five  tracts  by  description  which  called  for  all  of  the  land 
except  fifty  (50)  acres,  and  having  ordered  the  sale  of  the 
remaining  tract  described  as  containing  fifty  (50)  acres, 
without  any  qualifying  terms,  such  as  more  or  less,  the 
quantity  became  an  important  element  in  the  description 
of  said  tract  of  land,  and  the  Court  should  not  have  indi- 
cated to  the  jury  that  they  should  give  little  or  no  v^eight 
to  the  statement  of  the  amount." 

Exception  12.  *'Because,  at  the  request  of  the  defendant, 
his  Honor,  the  presiding  Judge,  charged  as  follows,  to  wit : 

*'  *In  locating  the  lines  of  a  tract  of  land  conveyed  by  a 
survey,  it  is  the  purpose  of  the  location  to  ascertain  and 
determine  the  lines  actually  run  and  marked  by  the  surveyor 
in  making  such  survey,  and  where  the  lines  of  the  plat 
diflfer  from  those  actually  marked  on  the  ground  the  lines 
actually  marked  on  the  ground  control;  but  the  jury  must 
consider  all  the  circumstances.' 

**The  error  being  that,  while  the  principles  laid  down  in 
said  charge  might  have  been  correct  if  the  question  had 
been  as  to  the  location  of  a  tract  of  land  surveyed  out  of 
a  larger  tract  and  cut  out  at  the  time  of  the  survey,  it  was 
w^holly  wrong  when  the  question  was  as  to  the  determina- 
tion of  a  line  of  division  fixed  and  determined  nearly  two 
years  before  the  survey  in  question,  and  leading  the  jury 
to  believe  that  they  might  fix  the  disputed  line  by  deter- 
mining the  line  actually  run  and  marked  by  the  surveyor 
nearly  two  years  after  the  line  of  plaintiff's  predecessors 
had  been  fixed,  even  though  the  lines  marked  on  the  ground 
might  differ  from  that  previously  fixed  and  established. 

We  have  seen  that  the  comparative  weight  to  be  giveri 

artificial  marks  and  course  and  distance  is  ordinarily  a 

question  of  law.     These  exceptions  are  overruled  for  the 

reasons  already  mentioned. 

8,  9        Exception  13.     **Because  his  Honor,  the  presiding 

Judge,  charged  as  follow^s,  to  wit : 
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**  'In  arriving  at  the  lines  of  a  survey  actually  run  and 
located  by  the  surveyor  the  jury  should  consider  all  of  the 
evidence  tending  to  establish  the  location,  including  the 
declaration,  if  any  are  shown  by  the  evidence  of  chain 
carriers  or  axmen  who  were  present  on  the  original  survey 
and  since  deceased,  as  to  where  the  lines  were  run,  and 
including  the  conduct  of  the  parties  relative  to,  or  in  recog- 
nition of,  the  lines.' 

'*The  errors  being  (1)  that  it  was  instructing  the  jury 
that  they  should  consider  declarations  of  chain  carriers  or 
axmen  who  were  present  on  the  original  survey  and  since 
deceased,  in  varying  the  line  of  a  survey  actually  made  and 
laid  down  by  the  surveyor  himself;  (2)  because  it  in  effect 
charged  the  jury  that  they  must  determine  a  line  pre-exist- 
ing for  nearly  two  years  by  the  parol  declarations  of  such 
men  as  to  where  lines  were  run  on  the  survey,  regardless 
of  whether  they  were  run  according  to  the  line  actually 
pre-established  and  existing  or  not.'' 

Alexander  v.  Gossett,  29  S.  C.  421,  7  S.  E.  814,  is 
authority  for  the  correctness  of  the  charge  under  the  first 
assignment  of  error. 

Ordinarily,  it  would  be  error  to  establish  the  line  of  lots 
4  and  5  made  in  1873  by  the  line  of  No.  3,  subsequently 
sold  in  1875,  but  it  must  be  remembered  that  the  plaintiff 
adopted  this  method  and  it  cannot  complain. 

Exception  14.  ^'Because  his  Honor,  on  the  request  of  the 
defendant,  charged  the  jury  as  follows,  to  wit: 

**  'In  order  for  plaintiff  to  recover  it  must  show  by  the 
preponderance  of  the  evidence  where  the  dividing  line 
between  tracts  4  and  5  and  tract  3  as  established  by  Wind- 
sor runs,  and  it  must  prove  in  one  of  the  ways  required  by 
the  law  of  this  State  that  it  has  a  fee  simple  title  up  to  that 
line,  and  that  the  alleged  trespass  by  the  defendant  was 
beyond  that  line.' 

**The  error  being  that  the  charge  instructed  the  jury 
that  in  establishing  the  line  between  tracts  4  and  5,  owned 
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by  plaintiff,  and  tract  3,  which  line  had  been  established 
in  1873  under  the  orders  of  the  Court,  plaintiff  must  show 
by  the  preponderance  of  the  evidence  where  such  dividing 
lines  as  established  by  Windsor  in  1875  runs.'' 

Exception  15.  "Because  his  Honor  charged  as  follows, 
to  wit : 

"  *If  you  find  from  the  evidence,  if  such  evidence  there 
be,  that  the  northeast  line  on  Windsor's  plat  calls  for  a 
straight  line  from  a  point  on  the  Winnsboro  road  for  a 
certain  distance  passing  through  certain  marked  trees,  which 
can  be  now  identified,  and  that  the  line  varies  from  the 
course  indicated  on  the  plat  must  yield  to  the  course  indi- 
cated by  the  marked  trees  unless  there  is  evidence  which 
shows  the  contrary  to  be  the  case.' 

"The  error  being  that  the  rights  of  plaintiff  acquired  by 
its  predecessors  in  1873  to  a  fixed  line  was  to  be  determined 
by  certain  trees  marked,  or  supposed  to  have  been  marked, 
by  Windsor  upon  his  survey  in  1875,  regardless  of  the  fact 
that  it  was  shown  that  they  mere  marked  for  the  first  time 
and  there  was  no  evidence  to  indicate  that  there  had  been 
trees  on  the  line  of  the  original  survey." 

The  statement  under  the  second  allegation  of  error  to 
exception  13  disposes  of  these  exceptions  and  they  are  over- 
ruled. 

Exception  16.  "Because  his  Honor  charged  the  jury  as 
follows,  to  wit : 

"'Now,  there  is  no  question  about  it,  that  if  there  was 
natural  boundary — that  is,  trees,  or  rocks,  put  there  by 
nature,  or  branches  put  there  by  nature,  and  if  the  original 
Windsor  survey  called  for  a  line  by  or  through  those  natural 
objects,  and  those  natural  objects  were  stationed  all  along 
the  line  around  where  Wilson  runs,  the  Wilson  line  will 
control ;  but  when  they  feave  station  D,  there  is  set  down  on 
the  plat  and  their  plat  here  a  natural  object  called  gum 
slump.  Now  revert  to  the  Windsor  plat.  What  does  the 
Windsor  plat  call  for  there?     If  there  was  the  stump  of  a 
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gum  tree,  which  originally  stood  there  and  by  which  Wind- 
sor carried  his  chain,  and  if  the  tree  had  died,  and  this  is 
the  veritable  stump  that  stands  in  its  place,  then  the  surveyor 
passing  by  that  stump  took  the  next  point,  and  the  next 
point  is  a  pine  stump,  if  that  is  the  veritable  stump  of  the 
original  pine  that  stood  there,  that's  a  question  for  the  jury, 
and  if  Windsor  carried  his  chain  along  that  pine  tree  and 
located  on  the  plat  as  one  of  the  monuments  he  surveyed, 
then  it  must  govern  without  reference  to  what  the  course 
was.  The  question  for  the  jury  is  whether  or  not  that  gum 
stump,  or  that  pine  stump,  were  the  stumps  of  trees  that  did 
stand  there  and  by  which  Windsor  went,  whether  they  are 
the  veritable  stumps  of  real  trees  that  Windsor  saw  and 
recognized  and  noted  on  his  plat,  if  so,  then  the  surveyors 
now  making  a  survey  must  go  by  those  monuments ;  is  there 
any  other  monument  now  standing  along  the  whole  lii^e  by 
either  line,  the  red  line  or  the  green  line,  to  guide  the  jury, 
if  there  is,  the  jury  must  follow  the  monument,  if  there  is 
not,  the  jury  need  not  go  that  way;  but  suppose  at  some 
point  along  the  line  a  witness  says  there  was  at  that  point 
a  tree  which  has  been  noted  upon  the  Windsor  plat^  for 
instance,  if  at  point  G,  which  is  Wilson's  furthest  northeast 
corner — northwest  corner — if  at  that  point  there  is  now  no 
monument  of  the  original  Windsor  survey,  has  a  witness 
testified  that  there  was  a  monument  there  and  that  he  saw- 
it,  and  that  the  Windsor  plat,  if  this  be  a  copy  of  it.  called 
for  an  oak  point  there  on  that  Windsor  plat,  and  if  this  be 
a  copy  of  it,  calls  for  a  blackjack  at  the  station  marked  E. 
has  any  witness  proven  by  the  preponderance  of  the  testi- 
mony to  the  satisfaction  of  the  jury,  that  there  stood  ai 
the  time  of  the  Windsor  survey  at  points  G  and  E  oak  trees, 
there  must  have  been  so  proven  to  the  satisfaction  of  the 
jury  in  running  the  line  from  D,  passing  E  to  G:  in  other 
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"The  error  being  (1)  that  his  Honor  thereby  indicated 
to  the  jury  that  they  must  be  controlled  by  natural  objects 
seen  and  marked  by  Windsor  on  his  survey  in  1875  in 
determining  a  line  previously  fixed  in  1873,  and  indicating 
that  if  the  stumps  of  the  gum  tree  and  the  pine  tree  were 
stumps  of  trees  by  which  Windsor  carried  his  chain,  then 
that  the  surveyors  now  making  the  official  survey  have  to 
be  governed  by  those  stumps,  without  reference  to  what 
the  course  was;  (2)  that  he  thereby  indicated  that  if  there 
were  no  monuments  now  standing  on  the  line  claimed  by 
the  plaintiff  as  having  been  surveyed  and  established  in 
1873,  the  jury  must,  or  could,  disregard  the  same;  (S'i 
thereby,  in  effect,  charging  upon  the  facts  of  the  case  and 
indicating  to  the  jury  what  weight  they  were  to  give  to  the 
testimony;  (4)  thereby  indicating  to  the  jury  that  if  they 
believed  by  the  preponderance  of  the  testimony  that  at  the 
time  of  the  Windsor  survey  there  stood  at  the  points  G 
and  E  oak  trees  they  must  find  in  their  verdict  a  line  to  said 
points.'* 

W^at  has  already  been  said  disposes  of  all  these  assign- 
ments of  error  and  need  not  be  repeated. 

Exception  17.  **Because  his  Honor,  the  presiding 

10  Judge,  refused  plaintiff's  motion  for  a  new  trial  upon 
the  grounds  stated  in  said  motion.'' 

This  exception  does  not  conform  to  the  rule,  in  that  it 
refers  to  grounds  not  stated  in  the  exception. 

11  Exception    18   is'  not   discussed,   and,    therefore, 
deemed  abandoned. 

The  judgment  is  affirmed. 

Mr.  Justice  Gage,  having  tried  this  case  on  Circuit,  did 
not  sit  on  the  hearing  of  this  appeal. 
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THE  STATE  CO.  v.  JONES,  COMPTROLLER  GENERAL. 

(82  S.  E.  1048.) 

Statutes.     Interpretation. 

1.  The  intention  of  the  legislature  must  be  gathered  from  the  literal 
interpretation  of  the  language  of  the  statute  where  it  is  plain  and 
unambiguous. 

2.  The  words  "passed  by  the  General  Assembly,"  referring  to  claims, 
used  in  a  statute,  have  a  plain  and  unmistakable  meaning,  and  the 
Courts  cannot  add  to  or  take  away  therefrom. 

8.  Act  February  21,  1918  (28  St.  at  Large,  p.  199),  providing  for  pay- 
ment of  claims  against  the  State,  declares  that  the  board  of  claims 
shall  pass  upon  all  claims  presented;  that  it  shall  make  its  report  to 
the  ways  and  means  committee  of  the  House  of  Representatives;  and 
that  upon  receipt  of  that  report  the  committee  may  make  provisions 
in  the  appropriation  bill  for  the  payment  of  all  approved  claims. 
The  appropriation  bill  for  that  period  carried  an  appropriation  for 
claims  passed  by  the  General  Assembly.  Petitioner's  claim,  after 
being  approved  by  the  board,  was  reported  to  the  committee,  whose 
report  approving  the  claim  was  adopted  by  the  House,  but  the  report 
was  not  presented  to  or  adopted  by  the  Senate.  Held  that,  as  the 
intention  of  the  legislature  must  be  gathered  from  a  literal  interpre- 
tation of  the  language  of  the  statute  where  it  is  plain  and  unambigu- 
ous, the  appropriation  did  not  authorize  payment  of  petitioner's 
claim;  it  not  having  been  passed  by  the  General  Assembly. 

Before  Prince,  J.,  Columbia,  April,  1914.     Affirmed. 

Petition  by  the  State  Company  for  writ  of  mandamus 
against  A.  W.  Jones,  Comptroller  General,  to  compel  him 
to  issue  a  warrant  on  the  State  treasury  for  the  payment 
of  certain  claims.  From  an  order  dismissing  the  petition, 
the  petitioner  appeals.     The  facts  are  stated  in  the  opinion. 

Messrs,  Lyles  &  Lyles,  for  appellant,  submit :  When  the 
claims  were  passed  by  the  board  of  claims,  reported  to  the 
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meaning  of  the  appropriation  act:  Black  Interpretation  of 
Laws,  sec.  73;  1  Civil  Code  1912,  sec.  32. 


Mr.  J.  Fraser  Lyon,  for  respondent,  cites:  Const.,  art.  X, 
sees.  3  and  9. 

October  10,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Hydrick. 

In  1913,  the  legislature  passed  "An  act  to  create  a  board 
of  claims  and  to  provide  the  manner  of  payment  of  claims 
against  the  State.'*  23  Stat.  199.  Among  other  things, 
the  act  prescribes  that  the  board  shall  pass  upon  all  claims 
presented  to  it,  and  make  its  report  to  the  Ways  and  Means 
Committee  of  the  House  of  Representatives,  and  that,  upon 
receipt  of  the  report,  the  committee  may  make  provisions 
in  the  appropriation  bill  for  the  payment  of  all  approved 
claims. 

In  accordance  with  the  provisions  of  the  act,  the  peti- 
tioner presented  certain  claims  to  the  board,  which  were 
approved  and  reported  to  the  committee  at  the  last  session 
of  the  legislature.  The  committee  in  turn  approved  them 
and  reported  them,  with  numerous  others,  to  the  House  of 
Representatives,  which  adopted  the  report  of  the  committee. 
But  the  report  was  never  presented  to,  or  adopted  by,  the 
Senate.  The  only  provision  in  the  appropriation  bill  out 
of  which  the  petitioner  contends  these  claims  can  be  paid 
is  item  1  of  section  39,  which  reads:  "Claims  passed  by 
the  General  Assembly,  if  so  much  be  necessary,  $12,000.00.*' 

Contending  that  these  claims  had  not  been  passed  by  the 
General  Assembly,  and  that  he  could  not,  therefore,  law- 
fully issue  warrants  for  payment  of  them  out  of  the  appro- 
priation above  mentioned,  the  Comptroller  General  refused 
to  issue  such  warrants,  and  the  petitioner  brought  this  action 
for  a  writ  of  mandamus  to  compel  him  to  do  so.  The  Cir- 
cuit Court  sustained  a  demurrer  to  the  petition  for  insuffi- 
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ciency,  on  the  ground  that  it  is  not  therein  alleged  that  the 
claims  were  passed  by  the  General  Assembly. 

The  petitioner  contends  that  the  appropriation  mentioned 
was  evidently  intended  for  the  payment  of  these  and  the 
other  claims  approved  in  like  manner,  and,  notwithstanding 
the  use  of  the  words,  **passed  by  the  General  Assembly," 
effect  should  be  given  to  the  legislative  intention;  that  the 
words,  **passed  by  the  General  Assembly,''  were  inadvert- 
ently used  in  conformity  to  the  methods  of  procedure  which 
had  prevailed  prior  to  the  act  of  1913,  when  such  claims 
were  passed  by  the  General  Assembly. 

One  of  the  most  elementary  rules  for  the  interpretation 
of  statutes  is  that  the  intention  of  the  legislature  must  be 
gathered  from  a  literal  interpretation  of  the  language  of 
the  statute  where  it  is  plain  and  unambiguous.  Such  is  the 
language  here  used.  The  words,  '*passed  by  the  General 
Assembly,''  have  a  plain  and  unmistakable  meaning.  They 
cannot  be  interpreted  to  mean  *'approved  by  the  board  of 
claims,"  or  **approved  by  the  Ways  and  Means  Committee,'' 
or  **approved  by  the  House  of  Representatives,"  without 
doing  violence  to  their  ordinary  meaning,  and  the  cardinal 
rules  of  construction.  When  the  meaning  of  words  is  so 
plain  and  obvious,  the  Courts  cannot  speculate  on  the  inten- 
tion. To  do  so,  would  be  an  assumption  of  legislative 
power.  In  Bray  v.  City  Council,  62  S.  C.  57,  39  S.  E.  810, 
the  Court- declined  to  hold  that  the  numeral  *1V"  was  inad- 
vertently used  instead  of  the  numeral  **X"  in  a  joint  resolu- 
tion which  proposed  an  amendment  to  the  Constitution, 
and  declined  to  construe  the  Constitution  according  to  that 
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of  said  section.  In  State  ex  rel.  Atty.  Gen,  v.  Hagood,  13 
S.  C.  46,  it  is  vsaid:  *It  cannot  be  claimed  that  the  Court 
can  restate  the  language  of  an  act  to  make  it  agree  with 
some  possible  conclusion  as  to  its  intention,  as  affecting 
the  subject  matter  of  the  act.  The  language  declaring 
the  intent  of  an  act  is  as  much  beyond  our  power  as  the 
subject  to  which  that  declaration  relates,  and  it  would 
violate  the  principles  of  law  to  change  the  phraseology  of 
a  statute  to  make  it  conform  to  the  assumed  purpose  of  the 
lawgiver  in  any  other  way  than  as  warranted  by  the  rules 
of  construction.*  Mr.  Cooley,  in  his  Constitutional  Limi- 
tations, page  71,  says:  *That  which' the  words  declare  is 
the  meaning  of  the  instrument,  and  neither  Courts  nor 
legislatures  have  a  right  to  add  to  or  take  away  from  the 
meaning.'  " 
The  order  of  the  Circuit  Court  is  affirmed. 


8970 

STOKES  ET  AL.  v.  MURRAY. 

(88  S.  E.  88.) 

PLiAonros.  Amekdmext.  Trial.  Re^iabks  of  Court  Before  Jurt. 
HuBBAin)  AKD  Wife.  Marital  Riohtb.  Vested  Ixterest.  Adverse 
PossEssioir. 

1.  Limitatiox  of  Actions — Pleadiko  Statute — Discretion  of  Court — 
Amendment  Before   Trial. — It  was  within   the  discretion   of  the 

Court  to  impose  terms  on  allowing  defendant  to  amend  his  answer 
before  trial  so  as  to  plead  the  statute  of  limitations. 

2.  TkiAL — Comment  on  Evidence — Opinion  on  Merits. — In  an  action 
to  recover  real  estate,  the  language  of  the  Court,  upon  plaintiffs' 
motion  to  direct  a  verdict,  that  he  was  not  going  to  direct  a  verdict 
one  way  or  the  other,  that  there  was  some  evidence  to  go  to  the  jury 
that  his  opinion  was  that  a  husband  and  wife  ought  not  to  be  allowed 
to  stand  for  40  or  50  years  and  not  make  any  claim  to  property, 
and  that  defendant  ought  not  to  be  subjected  to  the  harsh  rule  that 
the  statute  could  not  run  against  a  married  woman,  was  error,  as 
calculated  to  impress  the  jury  as  to  his  opinion  on  the  facts  of  the 
case,  and  that  the  claim  of  plaintiffs  was  without  merit. 
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8.  Prior  to  the  Constitution  of  1868  the  marital  rights  of  a  husband 
attached  to  the  real  estate  of  his  wife  after  marriage,  whether  she 
was  in  possession  or  not. 

4.  The  marital  right  of  a  husband,  which  attached  in  the  real  property 
of  his  wife  prior  to  the  Constitution  of  1868,  was  a  vested  interest, 
which  entitled  him  to  possession  during  coverture. 

5.  Where  the  marital  rights  of  a  husband  attached  to  lands  of  his  wife 
prior  to  the  Constitution  of  1868,  the  wife  had  no  right  to  possession 
during  coverture,  and  when  she  predeceased  her  husband,  her  heirs 
could  maintain  an  action  to  recover  possession,  or  rents  and  profits, 
of  such  land  at  any  time  within  ten  years  after  her  death. 

6.  Limitation  of  Actions — Recovtsry  of  Real  Property — Disability — 
Coverture. — In  an  action  to  recover  real  estate,  where  the  ancestor 
under  whom  plaintiflF  claimed,  and  who  had  owned  the  land  in  fee, 
married  before  the  adaption  of  the  Constitution  of  1868,  vested  in 
her  husband  an  interest  in  her  real  estate,  heldy  that  the  10-year 
limitation  of  act  1712,  as  amended  by  act  1824  (6  St.  at  Large,  p. 
288),  sec.  7,  repealed  by  act  1870  (Code  of  Procedure  1870,  sec.  96^. 
did  not  apply,  and  that  plaintiffs*  action  begun  within  ten  years 
after  removal  of  the  disability  of  coverture  was  not  oarred. 

Before  Sease,  J.,  Bishopville,  Spring  term,  1914.  Re- 
versed. 

Action  for  recovery  of  real  estate,  commenced  July  21st, 
1909,  by  J.  L.  Stokes,  F.  L.  Stokes,  J.  K.  Stokes,  F.  L. 
Watford,  Francis  Rush,  Sarah  C.  Joyner  and  Priscilla 
Russal,  plaintiff-appellants,  against  William  M.  Murray, 
defendant-respondent.  Frances  L.  Stokes,  the  wife  of 
J.  L.  Stokes,  and  the  mother  of  the  other  plaintiffs,  who 
claim  as  her  heirs  at  law,  died  September  20,  1906.  The 
other  facts  are  stated  in  the  opinion.  From  a  judgment  for 
defendants,  plaintiffs  appeal,  on  the  following  exceptions: 

1.  It  is  respectfully  submitted  that  his  Honor,  the  trial 
Judge,  committed  error  in  using  the  following  language  on 
the  first  day  of  the  trial,  to  wit : 

Court :  I  am  not  going  to  direct  a  verdict,  but  I  want  to 
hear  you  on  the  propositions  of  law.  *  *  *  My  own  opinion 

Footnote. — As  to  the  eflPect  of  husband's  life  estate,  during  coverturt*, 
to  suspend  or  prevent  the  running  of  the  statute  of  limitations  against 
wife's  title  to  real  estate  adversely  possessed,  under  laws  of  other  States, 
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is  that  a  husband  and  wife  ought  not  to  be  allowed  to  stand 
by  for  forty  or  fifty  years,  and  not  make  any  claim  to  prop- 
erty, but,  at  the  same  time,  I  feel  that  I  am  bound  by  Garrett 
V.  Weinberg,  and,  in  other  words,  if  people  have  sat  by  for 
forty-odd  years,  and  come  in  and  make  a  claim  to  it  after 
forty  years,  it  seems  to  me,  as  I  view  the  law  now,  will  bind 
me  to  charge  the  jury  that  the  statute  can't  run  against  a 
married  woman,  and,  if  I  charge  that  way,  I  feel  I  am 
overruling  the  decision  of  the  Supreme  Court.  That  is  the 
way  I  feel  about  it,  and  you  people  ought  not  to  be  sub- 
jected to  that  harsh  rule  that  the  statute  cannot  run  against 
a  married  woman.  *  *  * 

The  error  being  that  said  remarks  expressed  his  Honor's 
opinion  on  the  facts  of  the  case  in  a  manner  highly  preju- 
dicial to  the  rights  of  appellants. 

2.  That  his  Honor,  the  trial  Judge,  erred,  it  is  respect- 
fully submitted,  in  charging  the  jury  as  follows : 

I  have  read  the  act  of  1712,  as  amended  by  the  act  of 
1824.  Now,  that  was  repealed  in  1870,  and  in  connection 
with  that,  I  read  also  the  law  in  existence  at  that  time,  the 
statute  of  1870.     ( Reads  statute. ) 

That,  as  I  understand,  the  law  wasn't  repealed  until 
1870,  as  I  have  also  read  you,  before  up  to  1870.  Then 
I  charge  you  that  a  married  woman  did  have  the  right,  and 
without  the  consent  of  her  husband,  to  bring  suit  for  pos- 
session of — for  her  own  property,  real  or  personal.  In  a 
presumption  of  a  grant,  a  conclusive  presumption  of  a 
grant,  as  I  started  to  tell  you  a  while  ago,  to  tack  the  pos- 
session of  one  to  another  on  down  to  twenty  years  or  more, 
made  out,  after  that  lapse  of  time,  if  the  person  had  the 
right  to  the  property,  and  made  no  claim  to  it,  or  no  effort 
to  claim,  and  stood  by  and  allowed  people  to  use  it  as  theit 
own  for  twenty  years,  then,  the  presumption  was  that  the 
man  who  used  it  for  that  length  of  time  entered  under  a 
deed  and  he  would  be  estopped  from  bringing  a  suit  tt) 
recover  the  land. 
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And  in  charging  the  jury  the  defendant's  first,  second 
and  third  requests,  which  are  as  follows : 

That  if  the  jury  find  that  the  right  of  action  accrued  to 
the  plaintiff's  ancestor,  Mrs.  Frances  L.  Stokes,  to  recove- 
the  land  in  question  at  a  period  ten  years  prior  to  the  repeal 
of  the  act  of  1712  in  1870,  and  that  she  did  not  prosecute 
her  right  or  acquire  possession  within  the  said  period  of  ten 
years,  then  she  and  all  claiming  under  her,  as  her  heirs  at 
law,  are  forever  barred  from  recovering  the  same. 

2.  That  if  the  jury  find  that  the  right  of  action  to  recover 
the  land  in  question  accrued  to  Mrs.  Frances  L.  Stokes  at 
any  time  prior  to  the  repeal  of  the  act  of  1712  in  1870,  and 
that  neither  she,  nor  those  claiming  under  her  brought  any 
action  to  recover  the  same  within  a  period  of  ten  years 
from  the  time  such  right  of  action  accrued,  then,  she,  and  all 
claiming  under  her,  are  barred  from  recovering  the  same, 
whether  such  ten  years  expired  before  or  after  the  repeal  of 
said  act  in  1870. 

3.  The  jury  are  instructed  that  if  they  find  from  the 
evidence  that  Mrs.  Frances  L.  Stokes,  or  her  husband,  had 
no  possession  of  the  land  in  question  from  a  period  prior  to 
1870  for  a  period  of  twenty  years,  the  law  raises  the  pre- 
sumption that  she  and  her  husband  executed  a  deed  to  the 
party  in  possession  of  the  land.  If  you  find  that  some 
other  person  was  in  possession,  and  that  such  presumption 
of  the  law  is  of  the  same  binding  force  and  effect  upon  the 
jury  as  if  their  deed  had  been  actually  proved  and  produced 
in  evidence. 

It  is  respectfully  submitted  that  the  act  of  1712. 
amended  in  1824.  referred  to  in  his  Honor's  chars^e.  olaced 
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1868;  that  the  bar  of  the  statute  of  limitations  could  not 
arise  against  the  feme  covert  until  the  right  of  action 
accrued,  and  that  it  was  error  for  his  Honor  to  charge 
otherwise. 

3.  That  his  Honor,  it  is  respectfully  submitted,  erred  in 
charging  the  jury  as  above  set  out,  for  the  reason  that  the 
statute  of  limitations,  and  the  twenty  year  presumption  of  a 
grant  could  have  no  application  to  this  case  until  after  the 
death  of  the  husband  of  Mrs.  Frances  L-  Stokes,  the  ances- 
tress of  the  plaintiffs,  because,  prior  to  that  time,  she  was 
laboring  under  the  marital  disability  imposed  by  law,  that 
of  coverture,  against  which  the  said  statute  and  presump- 
tion could  not  run. 

4.  That  his  Honor,  the  trial  Judge,  erred,  it  is  respect- 
fully submitted,  in  failing  to  direct  a  verdict  for  the  plain- 
tiffs upon  the  issue  of  title  at  the  close  of  the  testimony, 
upon  the  grounds  then  urged  before  him,  to  wit,  that  the 
undisputed  evidence  in  this  case  showed  that  the  plaintiffs 
and  defendants  claimed  title  from  a  common  source,  to  wit, 
James  Corbett,  Sr.,  who  died  about  1856;  that  the  tract  of 
land  in  dispute  was  awarded  to  the  plaintiff's  ancestress  in 
1858,  she  then  being  a  married  woman;  that  there  could  be 
no  adverse  possession  against  her  during  coverture;  and 
that  her  discoverture  commenced  within  a  period  of  ten 
years  prior  to  the  commencement  of  this  action,  the  error 
being  that  said  grounds  contained  sufficient  reason  to  direct 
said  verdict,  and  his  Honor  should  have  so  held. 

Mr.  L.  D.  Jennings,  for  plaintiffs-appellants,  submits: 
As  to  remarks  of  Judge  in  presence  of  jury,  in  passing  on 
motion:  80  S.  C.  383;  81  S.  C.  379;  87  S.  C.  410.  Statute 
of  limitations:  48  S.  C.  28;  18  S.  C.  526;  2  Mills  12;  lb. 
202;  11  S.  C.  71 ;  6  Rich.  L.  132;  74  S.  C.  60;  Act  of  1712, 
2  Stats.  583;  Act  of  1744,  3  Stats.  612;  11  Rich.  564. 

Mr,  A.  B.  Stuckey,  for  respondents,  submits:  That  the 
Statute  of  17 12,  2  Stats.  555,  as  amended  in  1824,  6  Stats. 
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2^8,  barred  right  to  recover,  where  ouster  occurred  prior 
to  March,  1870,  and  cite  3  Rich.  449,  and  48  S.  C.  28,  43. 

Mr.  T.  //.  Tatum,  also  for  respondent. 

October  10,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justici: 
Watts. 

This  is  an  action  to  recover  real  estate  and  has  been 
before  this  Court  before,  but  the  questions  involved  in  this 
appeal  were  not  passed  upon.  It  is  reported  in  95  S.  C. 
120,  78  S.  E.  741.  It  was  tried  before  Judge  Sease  and  a 
jury  at  the  Spring  term  of  the  Court  for  Lee  county. 
1  1914.  The  defendant  was  allowed  to  amend  his 
answer  some  months  prior  to  the  trial,  so  as  to  plead 
the  statute  of  limitations  under  the  act  of  1712.  Terms 
were,  however,  imposed  upon  the  defendant  in  allowing  this 
amendment  to  answer,  and  defendant  appealed  from  so 
much  of  his  Honor's  order  as  imposed  terms,  and  a  motion 
was  made  in  this  Court  to  dismiss  this  appeal  by  the  plain- 
tiffs. When  the  case  was  tried  on  the  merits  before  Judge 
Sease  and  a  jury  the  defendants  relied  as  a  defense  on  the 
statute  of  limitations  for  ten,  twenty  and  forty  years,  and 
sets  up  as  a  bar  the  act  of  1712  and  amendment  to  that  act 
by  act  of  1824.  The  plaintiffs  at  the  trial  took  the  posi- 
tion that  their  ancestor,  under  whom  they  claimed  and  who 
owned  the  land  in  fee,  being  a  married  woman  was  not 
barred  by  the  statute  of  limitations,  set  up  as  a  defense  by 
the  defendant;  that  she  married  her  husband  prior  to  the 
adoption  of  the  Constitution  of  1868,  and  she  died  before 
her  husband,  and  she  did  not  die  until  four  years 
before  the  commencement  of  this  action.  The  trial  before 
Judge  Sease  resulted  in  favor  of  defendant,  and.  after  entry 
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ing  terms  upon  the  defendant,  which  defendant  alleges  was 
an  abuse  of  discretion  on  the  part  of  his  Honor.  This  was 
clearly  within  the  discretion  of  his  Honor,  and  we  see  no 
erroneous  exercise  of  this  discretion.  Chief  Justice  Gary, 
in  A,  JVichman  and  Son  v.  Fox,  96  S.  C.  470,  81  S.  E.  180, 
states  the  rule.  The  appeal  of  the  defendant-appellant  is 
dismissed. 

The  plaintiffs,  by  four  exceptions,  impute  error  on  the 
part  of  his  Honor,  and  these  exceptions  practically  raise 
two  questions,  the  remarks  of  his  Honor  before  the  jury  on 
the  motion  to  direct  a  verdict  for  the  plaintiffs,  wherein  he 
used  language  which  appellants  allege  was  virtually  pro- 
hibited by  the  Constitution,  and  a  charge  on  the  facts,  and 
his  Honor's  construction  of  the  act  of  1712.  We 
2  think  the  language  used  by  his  Honor  was  calcu- 
lated to  impress  the  jury  as  to  his  opinion  as  to  what 
the  facts  of  the  case  were,  and  he  strongly  conveyed  to  them 
that,  in  his  opinion,  the  claim  of  plaintiffs  was  without 
merit  or  justice  to  sustain  their  recovery,  and  his  language 
was  certainly  as  strong  as  that  used  by  the  Circuit  Judge, 
who  was  the  writer  of  this  opinion  in  Latimer  v.  Electric 
Co.,  81  S.  C.  379,  62  S.  E.  438,  and  the  State  v.  Arnold,  80 
S.  C.  383,  61  S.  E.  891.  In  both  cases  the  duty  of  Circuit 
Judge  is  clearly  set  out,  and  the  words  used  by  Judge  Sease 
came  clearly  within  the  rules  laid  down  by  this  Court  in 
those  cases,  and  this  case  went  to  the  jury  charged  with  an 
opinion  of  the  trial  Judge  prejudicial  to  the  rights  of  the 
plaintiffs  that  justice  and  equity  ought  to  prevent  a  recovery 
by  them. 

The  other  exceptions  raise  the  question :  Was  his  Honor 
in  error  in  construing  the  act  of  1712  and  amendment 
there  by  act  of  1724  as  a  bar  to  the  plaintiff's  recovery,  he 
having  held  as  a  question  of  law  that  the  act  of  1712  as 
amended  by  act  of  1824  was  a  law  of  the  State  until  it  was 
repealed  by  the  act  of  1870;  and  a  failure  on  the  part  of 
Frances  L.   Stokes,   the  plaintiffs'  ancestor,  to  bring  her 
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action  to  recover  the  land  in  question  at  a  period  of  ten 
years  prior  to  the  repeal  of  the  act  of  1712,  and  that  if  she 
did  not  prosecute  her  right  or  acquire  possession  within  that 
period,  then  she  and  her  heirs  at  law  and  all  others  claiming 
under  her  would  be  forever  barred  from  recovering  the 
same?  In  other  words,  his  Honor  held  that  the  act  of 
1712  was  in  force  until  1870,  and  that  would  prevent  a 
recovery  if  facts  warranted  it.  There 'was  an  abundance 
of  evidence  that  Frances  L.  Stokes,  who  before  her  mar- 
raige  was  Frances  L.  Corbett,  inherited  from  her  father  an 
interest  in  the  land  he  owned,  and  the  land  in  dispute  was 
set  oflf  to  her  in  a  partition  suit  between  the  heirs  of  her 
father.  This  partition  suit  was  ended  in  1858.  Frances 
L.  Corbett  married  Stokes  sometime  in  the  fifties,  as  a  son 
was  born  to  them  in  1859.  She  predeceased  her  husband 
several  years.  We  think  his  Honor  was  in  error  in  con- 
struing and  charging  the  act  of  1712  and  amendments,  as 
he  did.  There  was  some  evidence  that  Frances  L.  Stokes 
and  her  husband  were  in  possession  of  the  land  in 

3  dispute  after  1870.  The  marital  rights  of  Stokes 
attached  to  the  real  estate  of  his  wife  after  mar- 
riage, whether  she  was  in  possession  or  not,  and  he  was 
entitled  to  the  usufruct  rents  and  profits,  etc.,  of  the  same 
during  his  life.  Possession  was  not  necessary  as  to  real 
estate.     It  was  different  as  to  personal  property,  it  had  to 

be  reduced  to  possession  for  marital  rights  of  hus- 

4  band  to  attach.     Frances  L.  Stokes  having  married 
prior  to  the  adoption  of  the  Constitution  of  1868 

her  husband  acquired  a  vested  interest  in  the  real  estate 
of  his  wife  and  was  entitled  to  the  right  of  possession  of 

such  real  estate  and  the  rents,  issues  and  profits 
5,  6     therefrom  during  coverture.     Frances  L.  Stokes  did 

not  have  the  right  of  possession  of  her  real  estate 
nor  the  rents  and  profits  therefrom  until  the  death  of  her 
husband,  and  she  predeceased  him,  and  the  cause  of  action, 
and  the  right  to  bring  suit  to  recover  the  land  and  for  rents 
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and  profits  did  not  accrue  until  the  death  of  her  husband. 
There  could  be  no  adverse  holding  against  Frances  L. 
Stokes,  a  married  woman,  married  prior  to  the  adoption  of 
the  Constitution,  with  her  husband  having  a  vested  interest 
in  her  real  estate  during  coverture  whether  she  was  in  pos- 
session of  real  estate  that  she  owned  or  not.  Frances  L. 
Stokes  was  never  relieved  of  the  disability  of  coverture,  as 
she  died  before  her  husband,  and  at  no  time  could  she  have 
maintained  this  action,  but  it  descended  to  her  heirs  at  law 
and  they  brought  their  action  within  ten  years  after  disa- 
bility of  coverture  was  removed. 

Judgment  reversed  and  new  trial  granted. 


8971 

BLAKELEY,  AS  RECEIVER,  ETC.,  v.  BRADLEY. 

IN  RE  BOBO  ET  AL,  v.  STATE  MUTUAL  FIRE  INS.  CO. 

(88  S.  E.  184.) 

Insurance.     Appeal  and  Error.     Findings  op  Fact. 

1.  Appeal  and  Error — Waiver  op  Errors. — Exceptions  not  relied  upon 
on  appeal  will  not  be  considered. 

2.  Insurance — Mutual  Fire  Companies — Member  op  Association. — 
Evidence  held  to  show  that  the  policies  in  a  mutual  insurance  com- 
pany were  issued  and  delivered,  and  that  defendant  was  liable  for 
his  assessment. 

Before  Shipp,  J.,  Laurens,  November,  1913.     Affirmed. 

Action  by  A.  Ross  Blakeley,  as  receiver  of  State  Mutual 
Fire  Ins.  Co.,  against  T.  M.  Bradley.  From  judgment  for 
plaintiff,  defendant  appeals.  The  facts  are  stated  in  the 
opinion. 

Messrs.  L.  D.  Jennings  and  Richey  &  Richey,  for  appel- 
lant, cite:  77  S.  C.  187;  15  Fed.  Cas.  158,  160. 

Footnote. — As  to  liability  of  members  of  mutual  insurance  companies, 
and  who  are  members,  see  note  in  82  L.  R.  A.  481  to  608. 
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Mr.  F,  p.  McGowan,  for  respondent,  submits :  The  State 
Mutual  Fire  Ins.  Co.  was  organised  under  Civil  Code  IQ02, 
sees.  19 1 2  to  19 16,  and  its  charter  was  amended  by  Civil 
Code  1912,  sec.  2775.  Liability  of  members:  2  Strob. 
348.  When  contract  was  complete:  9  Cyc.  295;  11  A.  and 
E.  Enc.  of  L.  283,  285.  Findings  of  fact:  55  S.  C.  205; 
94  S.  C.  80.  Rights  of  parties  vested  when  policies  were 
issued:  77  S.  C.  301 ;  2  May  Ins.,  sec.  399. 

October  16,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Gage. 

Action  by  the  receiver  of  the  defunct  State  Mutual  Fire 
Insurance  Company  against  an  alleged  policyholder  for 
past  due  assessments,  aggregating  $208.27.  Denial  by  the 
defendant  of  any  contract  of  insurance  with  the  company. 

The  cause  was  referred,  and  the  report  was  for  plaintiff; 
it  was  confirmed  by  the  Circuit  Court;  the  defendant  appeals 
here.  * 

The  appellant  made  four  exceptions,  but  he  thus  states 

his  case :  "The  only  question  brought  before  this  Court  by 

the  defendant  on  his  appeal  is,  whether  or  not  he 

1  ever  became  a  member  of  the  State  Mutual  Fire 
Insurance  Company ;  and  whether  or  not  the  plaintiff 

ever  issued  and  delivered  to  the  defendant  the  policies  sued 

on;  and  whether  or  not  the  policies  were  ever  accepted  bv 

the  defendant."     The  grounds  of  appeal,  other  than  these. 

will,   therefore,   not  be  considered.     Whether  the 

2  appellant  became  a  member  of  the  company  depends 
upon  what  he  did  and  what  the  company  did. 

The  appellant  made  two  applications  for  insurance,  one 
called  a  dwelling  house  application  to  cover  ( 1 )  a  dwelling 
house;  (2)  a  barn,  and  (3)  a  granary;  another  called  a 
mercantile  application  to  cover  (1)  a  store,  and  (2)  a  stock 
of  merchandise  therein. 
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It  is  conceded  that  the  latter  application,  that  on  the  store, 
was  accepted  and  a  policy  of  insurance  therefor  was  sent 
to  the  appellant. 

It  is  denied  by  the  appellant  that  he  ever  received  a  policy 
of  insurance  upon  the  dwelling  house,  etc. ;  and  the  appel- 
lant declined  to  accept  one  policy  without  the  other. 

The  appellant  did  notify  the  company  by  letter  that  he 
had  received  one  policy,  but  not  the  other,  and  he  asked 
for  a  duplicate  of  the  other  to  be  sent  to  him. 

The  company  notified  appellant  by  letter  that  both  policies 
had  been  forwarded  by  mail,  and  the  number  of  the  dwelling 
house  policy  was  given. 

The  secretary  and  treasurer  of  the  company  testified  as 
follows:  "Both  policies,  1351  and  1353,  were  issued  by  me, 
and  mailed  to  Mr.  Bradley,  addressed  to  his  postoffice.'' 

The  referee  and  the  Circuit  Court  found  that  to  be  true. 

If  that  be  true,  then  the  policies  were  issued  and  delivered, 
and  the  defendant  is  bound. 

The  judgment  below  is  affirmed. 


8913 

CUTTER  V.  MALLARD  LUMBER  CO.,  LIMITED. 

(88  S.  E.  595.) 

Teial.    Coktikuakce.     Evidence.    Aroumekt.    Charge.     Practice. 

1.  Apfbal  akd  Error — Review — Discretion  of  Court — Continuance. — 
An  exception  to  the  overruling  of  a  motion  for  a  continuance  will 
not  be  sustained,  where  the  appellant  fails  to  satisfy  the  Supreme 
Court  that  the  trial  Judge  erroneously  exercised  his  discretion  in 
ruling  thereon. 
2.  Appeal  and  Error — Review — ^Discretion  of  Coxjrt — Exclusion  of 
EvroENCK. — In  an  action  for  personal  injuries  to  an  employee  from 
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witness  on  its  behalf,  to  be  cross-examined  to  show  that  he  was  paid 
more  than  the  white  employees  received,  for  the  purpose  of  showing 
the  bias  of  the  witness,  an  exception  that  the  questions  showed  that 
the  testimony  was  brought  out  solely  to  prejudice  the  jury  against 
defendant  will  not  be  sustained. 

Appeal  and  Erbor — Review — Discbetion  of  Trial  Court — Admis- 
sion OF  EvTOENCE. — In  an  action  for. injuries  received  by  a  sawmill 
employee  while  shifting  a  belt  with  a  stick  furnished  to  him  for  that 
purpose,  the  admission  of  evidence  over  defendant's  objections,  that 
it  was  irrelevant  that  in  other  parts  of  the  mill  shift  levers  were 
provided  and  the  pulleys  covered,  was  not  an  abuse  of  the  Court's 
discretion  which  requires  a  reversal. 

5.  Trial — Instructions — Weight  of  EvmENCs. — A  charge  that,  when 
it  appears  that  a  servant  is  injured  by  defective  machinery  or  appli- 
ances furnished  by  the  master,  it  is  presumptive  negligence  on  the 
part  of  the  master,  does  not  take  from  the  jury  the  question  whether 
the  machinery  was  defective. 

6.  Mabtsr  and  Servant — Injuries  to  Servant — Defective  Place  to 
Work — Knowledge  op  Master. — A  master  is  liable  for  injuries  to 
his  servant  resulting  from  defects  in  the  place  of  work  of  which  he 
would  have  known  had  he  exercised  due  diligence,  as  well  as  from 
those  of  which  he  actually  did  know. 

7.  Continuance — Grounds — Absence  of  Attorney. — The  trial  Court 
did  not  abuse  its  discretion  in  refusing  a  continuance  asked  on 
account  of  the  sickness  of  one  of  the  defendant's  attorneys,  where 
another  attorney  was  present,  prepared  in  all  respects  and  fully 
capable  of  representing  the  defendants. 

8.  Trial — Requested  Instructions — Modification. — In  an  action  for 
injuries  to  a  servant,  it  was  proper  for  the  trial  Court,  in  giving  a 
requested   charge   that   the   plaintiff  could   not   recover   merely   by 

showing  that  there  was  a  defect  in  the  machinery,  but  must  also  show 
that  plaintiff's  injury  resulted  from  such  defect,  to  modify  it  by 
stating  that  he  gave  it  in  connection  with  what  he  had  already  stated 
as  to  the  presumption  of  negligence  resulting  from  defective  appli- 
ances or  machinery. 

9.  Trial — Instructions — Request — Delay  in  Presenting. — It  was  not 
error  for  the  trial  Judge  to  refuse  a  requested  charge  which  was 
not  presented  within  the  time  fixed  by  rule  11  of  the  Circuit  Court. 

10.  Trial — Instruction — Requisites — NECEssrrY. — The  failure  of  the 
Court  to  charge  that  plaintiff  could  not  recover  if  the  evidence 
showed  he  received  his  injuries  in  a  manner  not  alleged  in  the  plead- 
ings, is  not  error,  where  no  request  was  made  for  such  a  charge. 
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Action  by  Thomas  B.  Cutter  against  Mallard  Lumber 
Company.  From  judgment  for  plaintiff,  the  defendant 
appealed. 

The  charge  of  the  Circuit  Judge  was  follows : 

Mr.  Foreman  and  Gentlemen  of  the  Jury :  You  are  judges 
— the  sole  judges  of  the  credibility  of  the  witnesses,  and  the 
force  and  effect  to  be  given  to  their  testimony,  and  the  con- 
clusion that  you  may  reach  from  that  testimony.  You  arc 
to  give  the  defendant  and  the  plaintiff  a  fair,  square  trial. 
You  have  no  prejudices  against  either  party  to  the  transac- 
tion. For  the  time  being  you  are  judges  in  the  highest  sense 
of  the  word.  You  will,  therefore,  approach  the  considera- 
tion of  this  case  in  a  judicial  frame  of  mind,  calmly,  ear- 
nestly, honestly,  to  reach  a  proper  verdict  under  the  law  and 
under  the  testimony  as  you  understand  it  to  be.  You  are  to 
apply  to  the  facts  as  you  find  them  to  be  the  law  that  I  shall 
give  you. 

Now,  you  want  to  know  what  we  are  trying,  what  are  the 
issues.  They  are  set  forth  in  the  pleadings,  that  is  the  com- 
plaint of  the  plaintiff  and  the  answer  of  the  defendant,  and 
those  two  papers  make  the  issues  and  frame  the  issues  that 
you  are  to  try  in  this  case. 

Now,  what  is  the  complaint?  What  is  the  allegation  of 
the  complaint?  that  is,  the  plaintiff  comes  into  Court  and  sets 
forth  his  claims  that  he  contends  gives  him  a  right  to  recover 
damages.  Then  the  particulars — he  alleges  that  he  was 
injured  by  the  negligence  of  the  defendant,  Mallard  Lumber 
Company,  in  failing  and  neglecting  to  furnish  the  said  plain- 
tiff a  reasonably  safe  place  to  work  and  a  reasonably  safe 
appliance  with  which  to  work,  in  the  following  particulars, 
to  wit :  in  causing  or  allowing  the  plaintiff  to  use  a  stick  for 
,  the  purpose  of  stopping  the  said  machinery,  and  causing  or 
allowing  said  belt  to  become  worn  so  as  to  catch  said  stick 
and  in  failing  to  protect  or  guard  the  said  rnachines  as  under 
the  circumstances  would  have  prevented  injury  to  the  plain- 
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tiff,  and  alleges  that  the  defendants  have  failed  in  their  duty 
to  him  in  that  particular,  and  also  alleges  that  by  reason  of 
the  negligence,  carelessness  and  recklessness  and  wantonness 
of  the  defendant,  its  agents  and  servants,  he  had  his  leg 
broken,  torn,  burned  and  mashed  to  such  an  extent  that  it 
was  obliged  to  be  amputated  above  the  knee ;  had  his  right 
leg  badly  cut  in  several  places,  and  was  also  prevented  from 
attending  to  his  duty  or  vocation  and  was  otherwise  hurt 
and  injured,  in  the  sum  of  ten  thousand  dollars.  Now,  that 
in  brief  is  the  gist  of  his  complaint. 

The  answer  to  that  is  a  general  denial,  that  is  the  basis  of 
the  answer.  The  defendants  denies  the  general  allegations 
of  the  complaint.  That  puts  the  plaintiff  on  proof  of  all 
those  allegations.  If  he  has  established  them  to  your  satis- 
faction by  the  preponderance  of  the  evidence,  then  he  is 
entitled  to  a  verdict  at  your  hands.  If  he  has  not  estab- 
lished them  to  your  satisfaction,  then  he  is  not  entitled  to  a 
verdict  at  your  hands. 

Now,,  what  is  the  law?  You  will  notice  that  the  com- 
plaint is  based  upon  negligence.  Therefore,  it  is  your  duty 
first  to  understand  as  near  as  you  can  the  law  of  negligence. 
What  is  negligence?  You  have  a  general  idea  of  what  neg- 
ligence is,  but  the  law  says  that  negligence  is  the  want  of  due 
care;  that  is,  the  want  of  that  care  that  is  due  and  owing 
under  all  the  circumstances  surrounding  a  given  situation. 
It  is  a  relative  term.  What  might  be  negligence  in  one  set 
of  circumstances  and  under  one  situation  might  not  be  the 
same  thing — might  not  be  negligence  in  -a  different  place  and 
under  a  different  set  of  circumstances.  You  are  to  judge 
from  all  the  circumstances  and  the  conduct  of  the  persons 
whose  conduct  you  have  under  investigation,  to  say  whether 
or  not  they  observed  due  care,  whether  or  not  they  observed 
that  care  that  was  due  under  the  circumstances.     A  concise 
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sion  to  do  something  which  a  reasonable  man  actuated  by  the 
considerations  which  ordinarily  regulate  the  conduct  of 
human  affairs  would  do,  or  doing  something  which  a  pru- 
dent and  reasonable  man  would  not  do.  It  is  the  absence 
of  ordinary  care;  it  is  the  want  of  that  care  which  a  man  of 
common  prudence  and  of  common  sense  would  ordinarily 
exercise  in  like  employment.  Inadvertence  is  the  element 
which  characterizes  negligence,  as  the  unintentional  failure 
to  perform  a  duty  implied  by  law,  whereby  damages  natu- 
rally and  proximately  result  to  another.'*  First,  negligence 
is  the  failure  to  do  what  a  reasonable  and  prudent  person 
would  ordinarily  have  done  under  the  circumstances  of  the 
situation,  or  the  doing  of  what  such  a  person  under  the 
existing  circumstances  would  not  have  done.  It  is  the 
absence  of  due  care;  therefore,  gentlemen,  if  you  come  to 
the  conclusion  that  the  defendant  did  not  observe  the  care 
that  was  due  under  the  circumstances  surrounding  the  plain- 
tiff at  the  time,  and  that  want  of  due  care  was  the  proximate 
cause  of  his  injury  and  damage,  then  he  is  entitled  to  a  ver- 
dict, and  I  instruct  you  that  he  must  establish  the  allegations 
of  the  complaint  in  regard  to  negligence  by  the  preponder- 
ance of  the  evidence,  not  necessarily  by  the  greater  number 
of  witnesses,  but  by  the  greater  weight  of  the  evidence. 
When  he  has  done  that,  he  is  entitled  to  a  verdict  at  your 
hands. 

Now,  the  plaintiff,  in  law,  is  known  as  the  servant,  and  the 
defendant,  in  law,  is  known  as  the  master.  There  are  cer- 
tain rules  of  law  that  govern  the  relations  of  master  and 
servant,  and  I  charge  you  gentlemen  that  it  is  the  duty  of  the 
master  to  furnish  a  reasonably  safe  place  in  which  his  serv- 
ant can  perform  his  work,  and  also  to  furnish  him  with  a 
reasonably  safe  appliance — instrumentalities  and  tools,  and 
things  o.f  that  kind.  When  he  has  done  that,  he  has  per- 
formed his  duty  fully — the  master  has.  It  is  for  you  to  say 
whether  or  not  in  this  case  the  master  has  furnished  reason- 
ably safe  instrumentalities  and  reasonably  safe  and  suitable 


Digitized  by 


Google 


236  Cutter  v.  Lumber  Company. 

Judge's  Charge.  [99S.  C. 

place  in  which  and  with  Avhich  the  servant  was  to  perform 
his  duty.  I  charge  you  gentlemen  that  where  it  appears  thaJ 
a  servant  has  been  injured  by  defective  machinery,  appli- 
ances and  instrumentalities,  the  presumption  is  that  the  mas- 
ter is  negligent,  but  that  is  a  rebuttable  presumption,  and  if 
the  master  shows  that  he  observed  due  care  in  that  regard, 
then  he  is  not  liable.  I  charge  you  gentlemen  that  the  mas- 
ter is  not  an  insurer  of  the  absolute  safety  of  his  servants. 
He  is  not  in  law  an  insurer,  but  he  must  furnish  a  reasonably 
safe  place  and  a  reasonably  safe  appliance  and  instrumen- 
talities and  matters  of  that  kind,  and  also  he  must  keep  the 
place  and  instrumentalities  in  reasonably  safe  repair  and 
good  condition. 

I  charge  you,  in  order  to  get  it  before  you,  this :  When  it 
is  made  to  appear  that  a  servant  is  injured  by  defective 
machinery  and  appliances  furnished  by  the  master,  it  is  pre- 
sumptive negligence  on  the  part  of  the  master,  and  the  bur- 
den is  thrown  upon  the  master  to  show  that  he  used  due  care 
and  diligence  in  keeping  in  repair  the  machinery  and  appli- 
ances. This  presumption  of  negligence  is  rebuttable  pre- 
sumption, and  if  the  master  shows  that  he  exercised  due  care 
and  diligence  in  the  premises,  he  is  not  liable. 

Now,  there  was  a  motion  made  by  the  defendant's  counsel 
to  direct  a  verdict  in  regard  to  wilfulness  and  wantonness. 
At  the  time  I  refused  it.  At  this  time  I  grant  it.  After 
hearing  the  testimony  argued  on  both  sides,  I  will  have  to 
charge  you  gentlemen  that  there  is  no  wilfulness  and  wanton- 
ness proven  in  this  case ;  therefore  you  cannot  write  a  verdict 
for  the  plaintiff  for  punitive  damages ;  that  is  to  say,  damages 
to  punish  the  defendant-master.  If  you  find  for  the  plain- 
tiff, you  will  only  find  such  damages  as  he  has  actually  suf- 
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1.  "The  jury  is  instructed  that  it  is  one  of  the  first  duties 
resting  on  the  master  to  furnish  his  employee  with  a  reason- 
ably safe  place  to  work  and  reasonably  safe  appliances  to 
work  with,  and  if  the  master  fails  to  perform  his  duty, 
there  is  prima  facie  evidence  of  negligence.'' 

I  charge  you  that,  gentlemen.  I  have  already  charged 
you  that. 

2.  **The  jury  are  instructed  that  a  servant  performing 
work  for  his  master  has  a  right  to  assume  that  the  place 
where  he  is  put  to  work  and  the  appliances  furnished  him  to 
work  with  are  reasonably  safe  and  suitable,  for  it  is  the  pos- 
itive duty  of  the  master  to  see  that  this  is  the  case  and  if  he 
fails  to  perform  this  positive  duty  to  his  servant  then  the 
master  is  prima  facie  guilty  of  negligence." 

I  charge  you  that. 
3.  "The  jury  are  instructed  that  under  the  pleadings  in 
this  case  if  you  believe  that  the  master,  defendant  in  this 
case,  was  negligent,  and  if  you  believe  that  the  plaintiff  was 
also  negligent,  both  negligent,  then  youf  verdict  should  not 
be  for  the  defendant,  but  for  the  plaintiff,  for  the  reason 
that  the  defendant  in  this  case  has  not  pleaded  what  is  known 
as  contributory  negligence.'' 

I  charge  you  that.  I  instruct  you,  however,  if  you  come 
to  the  conclusion  that  the  servant  through  his  own  negligence 
injured  himself,  and  it  was  not  caused  by  the  negligence  of 
the  defendant,  then  the  plaintiff  cannot  recover. 

4.  "The  jury  are  instructed  that  if  they  believe  from  the 
testimony  that  the  defendant  is  liable  to  the  plaintiff  for 
damages,  then  in  estimating  such  damages  you  may  take 
into  consideration  the  following  elements :  Loss  of  time  to 
the  plaintiff,  if  any;  the  physical  and  mental  pain  and  suffer- 
ing, which  plaintiff  has  already  endured  by  reason  of  such 
injury,  if  any;  and  also  that  which  is  reasonably  certain  will 
of  necessity  result  in  the  future  from  such  injury ;  the  impair- 
ment of  health  resulting  from  such  injury,  if  any;  the 
pecuniary  loss  sustained  up  to  the  trial  of  this  case,  by  reason 
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of  such  injury,  if  any,  and  the  pecuniary  loss  due  to  inca- 
pacity to  earn  in  the  future,  if  any. 

Mr.  Lee  hands  up  written  request. 

Court :  It  is  too  late  now.  You  see  I  haven't  got  time  to 
consider  the  request,  and  it  would  be  unfair  to  the  Court  to 
shove  up  a  request  at  this  late  moment  to  read  to  the  jury. 
Your  requests  are  pretty  full,  nevertheless.  The  defendant 
asked  me  to  charge  the  following  propositions  of  law.  I 
will  state  this,  in  a  case  of  this  kind  or  in  any  other  case,  for 
that  matter,  it  is  impossible  for  the  Court  to  announce  all 
the  propositions  of  law  in  one  sentence  or  one  proposition; 
therefore,  you  will  take  the  whole  charge  as  a  whole;  the 
different  propositions  announced  and  the  requests  are  noc 
intended  to  be  contradictory,  but  they  may  modify  or  qualify 
one  another.  The  defendant  asked  me  to  charge  you  the 
following  propositions : 

L  "Negligence  is  a  mixed  question  of  law  and  fact,  and 
is  defined  to  be  want  of  due  and  proper  care  under  the  par- 
ticular circumstances.'' 

I  charge  you  that.     I  have  already  charged  you  that. 

2.  **In  every  case  involving  negligence  there  are  neces- 
sarily three  elements  to  its  existence :  ( 1 )  The  existence  of  a 
duty  on  the  part  of  the  defendant  to  protect  the  plaintiff 
from  injury;  (2)  failure  of  the  defendant  to  perform  that 
duty;  and  (3)  injury  to  the  plaintiff  from  such  failure  of 
the  defendant." 

I  charge  you  that,  gentlemen. 

3.  **It,  therefore,  follows  that  the  plaintiff  in  this  case 
cannot  recover  merely  by  showing  that  there  was  a  defect  in 
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where  injury  results  from  defective  appliances  and  machin- 
ery. 

4.  **I  charge  you  that  the  defendant  in  this  case  was  not 
required  to  furnish  the  plaintiff  an  absolutely  safe  and  secure 
place  to  work,  and  absolutely  safe  and  secure  appliances  with 
which  to  work.  The  law  required  it  to  furnish  only  a  rea- 
sonably safe  place  to  work  and  reasonably  safe  appliances 
with  which  to  work.  A  suitable  appliance  is  an  appliance 
reasonably  safe  and  proper,  or  reasonably  free  from  defects 
which  render  it  dangerous  to  operate.  If,  therefore,  the 
jury  find  from  the  testimony  in  this  case  that  the  defendant 
did  furnish  the  plaintiff  a  reasonably  safe  and  secure  place  to 
work  and  reasonably  safe  and  secure  appliances  with  which 
to  work,  then  the  verdict  must  be  for  the  defendant,  even 
though  the  jury  find  that  the  plaintiff  was  injured  while 
operating  said  machinery,  for  the  master  is  not  an  insurer  of 
his  servant  against  injury.*' 

I  will  charge  you  that,  gentlemen. 

I  will  have  to  refuse  the  fifth,  Mr.  Lee,  because  of  my 
opinion  of  the  law. 

6.  I  charge  you,  **I  charge  you,  further,  as  a  matter  of 
law,  that  a  master  is  entitled  to  a  reasonable  time  after  he 
discovers  a  defect  in  machinery  or  appliances  in  which  to 
repair  the  same  before  he  can  be  held  liable  to  his  servant  for 
injuries  resulting  from  such  defects,  provided  he  has  used 
due  diligence  and  care  in  discovering  such  defects." 

8.  "I  charge  you  that  an  employer  is  required  to  furnish 
the  servant  a  reasonably  safe  place  to  work  and  reasonably 
safe  appliances  with  which  to  work,  and  if  he  does  this,  he 
may  then  expect  the  servant  to  call  attention  to  any  defects 
that  may  appear  or  any  repairs  that  may  become  necessary 
so  far  as  due  care  on  the  part  of  the  servant  will  discover 
them." 

I  charge  you  that. 

Now,  gentlemen,  this  is  a  matter,  I  take  it,  that  you  under- 
stand, like  I  have  charged  you.     If  you  don't,  you  must 
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make  your  best  efforts  to  understand  it,  and  if  after  your 
own  efforts  you  don't  understand  it,  it  will  be  your  duty  to 
come  back  or  rather  report  and  come  back  and  ask  for  fur- 
ther instructions,  to  understand  any  part  of  the  charge. 

The  form  of  your  verdict  will  be,  **We  find  for  the  plain- 
tiff'' so  many  dollars,  writing  it  out  in  words  and  not  hi 
figures,  remembering  you  cannot  go  beyond  ten  thousand 
dollars,  because  that  is  the  amount  asked  in  there ;  whatever 
amount  you  come  to  the  conclusion  he  is  entitled  to  under 
the  law,  if  you  find  he  is  entitled  to  recover,  you  write  it  out 
in  words  and  not  in  figures;  or,  **We  find  for  the  defend- 
ants.'' Whatever  verdict  you  write,  write  it  on  this  paper — 
this  blue  paper,  and  sign  your  name  and  add  the  word  fore- 
man under  it, 

The  exceptions  were  as  follows : 

1.  Because  his  Honor  erred,  it  is  respectfully  submitted, 
in  refusing  to  continue  this  case  on  motion  of  one  of  the 
defendant's  attorneys,  it  having  been  made  to  appear  to  the 
Court  that  defendant's  senior  counsel,  John  A.  Kelley,  Esq.. 
who  was  experienced  in  such  cases  and  was  in  thorough 
touch  with  this  case,  and  was  expected  to  have  charge  of  the 
conduct  of  the  trial,  had  suddenly  taken  seriously  ill  and  was 
physically  unable  to  leave  his  room,  and  thus  prevented  from 
attending  the  trial  of  the  case, 

2.  Because  his  Honor  erred,  it  is  respectfully  submitted, 
in  excluding  the  testimony  offered  by  defendant  to  show 
that  no  other  accident  like  the  one  in  question  had  ever 
occurred  at  defendant's  lumber  plant  under  the  same  circum- 
stances and  conditions ;  it  being  resi>ectf ully  submitted  that 
such  testimony  was  competent,  relevant  and  material,  as 
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and,  third,  that  the  appliance  used  by  plaintiff  in  shifting  said 
belt  was  reasonably  safe. 

3.  That  his  Honnor  erred,  it  is  respectfully  submitted, 
in  requiring  the  negro  witness,  E.  J.  McCollum,  over  the 
objection  of  the  defendant,  to  testify  as  follows:  "Mr, 
Logan:  Q.  What  are  your  wages  there?  Mr.  Lee:  That 
is  irrelevant.  Q.  I  don't  know  whether  it  is  or  not.  What 
are  your  wages?  A.  I  don't  usually  tell  my  wages  unless 
asked.  Q.  You  are  paid  more  than  the  white  men  around 
there,  aren't  you?  A.  I  don't  know.  Mr.  Lee:  I  object. 
A.  I  don't  know  what  their  wages  is.  Court :  I  think  that 
would  be  competent;  of  course,  I  presume  the  object  is  to 
show  that  the  witness  is  prejudiced.  Mr.  Logan:  That's 
it,  your  Honor.  Q.  I  am  asking  you  if  you  are  not  paid 
well  by  this  lumber  company?  Aren't  you  one  of  the  high- 
est paid  witnesses  down  tiiere?  A.  I  don't  know  what  the 
white  men  get.  Q.  You  don't  know  what  the  white  men 
get?  A.  No,  sir.  Q.  You  don't  know  what  they  are  get- 
ting now?  A.  No,  sir.  Q.  What  do  you  get?  I  will 
show  what  they  get.  A.  I  don't  usually  tell  my  wages. 
Court :  You  will  have  to  answer.  A.  I  get  fifty-five  dollars 
a  month." 

The  error  being  that  said  testimony  was  totally  irrelevant 
and  immaterial  and  was  brought  out  by  plaintiff's  counsel 
solely  for  the  purpose  of  appealing  to  the  prejudice  of  the 
jury;  it  is  apparent  from  the  language  used  by  plaintiff's 
attorney  in  propounding  his  questions,  that  said  testimony 
was  not  being  brought  out  to  show  the  bias  of  the  witness, 
but  on  the  contrary,  that  he  was  seeking  to  bring  out  said 
testimony  for  no  other  purpose  than  to  show  that  this  negro 
witness  was  paid  higher  wages  than  some  of  the  white 
employees  of  the  mill,  and  thus  prejudice  the  minds  of  the 
jury  against  the  defendant  to  its  damage,  all  of  which  was 
incompetent  and  improper  and  should  not  have  been  allowed 
by  the  presiding  Judge. 
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4.  Because  his  Honor  erred,  it  is  respectfully  submitted, 
in  allowing  the  plaintiff,  over  the  objection  of  the  defend- 
ant, to  testify  as  follows: 

**I  want  to  ask  you  whether  in  that  same  mill  they  covered 
those  places,  the  pulleys,  and  if  they  used  or  did  not  use  a 
shifter  or  lever?  At  the  sawmill  machines  they  got  down 
there  they  got  places  covered  and  fixed  a  shifter  in  it;  ain't 
a  bit  of  danger  or  nothing  in  the  world ;  ain't  got  no  stick  to 
shove  them  off,  but  got  levers  to  shift  them  from  a  place 
covered  there.  Court :  You  mean  a  place  covered  over  the 
pulleys?  A.  The  belts  up  here  and  the  shifter  covered,  O. 
And  have  the  belt  there  and  shifter?  A.  Yes,  sir.  Q.  The 
belt  covered  and  the  shifter?  A.  Yes,  sir.  Q.  Is  that 
right?  A.  Yes,  sir.  Court:  Shifter  is  working  with  a 
lever,  isnt  it?  Mr.  Davis:  Yes,  sir.  Court:  I  wanted  to 
get  it  in  my  own  mind.'' 

The  error  being  that  said  testimony  was  incompetent  and 
irrelevant  relating  as  it  did  to  the  machinery  in  other  parts  of 
defendant's  plant,  it  not  having  been  shown  that  the  condi- 
tions and  circumstances  surrounding  such  other  parts  of  the 
plant  were  the  same  as  those  which  surrounded  the  machine 
at  which  plaintiff  sustained  his  injury. 

5.  Because  his  Honor  erred,  it  is  respectfully  submitted, 
in  charging  the  jury  as  follows : 

*1  charge  you  in  order  to  get  it  before  you,  that  when 
it  appears  that  a  servant  is  injured  by  defective  machinery  or 
appliances  furnished  by  the  master,  it  is  presumptive  negli- 
gence on  the  part  of  the  master,  and  the  burden  is  on  the 
master  to  remove  it/'  etc. ;  it  being  respectfully  submitted 
that  no  presumption  of  negligence  on  the  part  of  the  master 
arises  from  proof  of  injury  from  defective  machinery  or 
appliances  in  this  case. 
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I  charge  you,  further,  as  matter  of  law,  that  the  defend- 
ant in  this  case  is  not  Hable  to  the  plaintiff  for  injuries  to 
him  arising  from  defects  in  the  place  for  work,  or  in  the 
machinery  or  appliances,  of  which  defect  it  had  no  knowl- 
edge prior  to  the  time  of  the  accident.  In  other  words,  if 
you  find  from  the  testimony  in  this  case  that  the  alleged 
defect  in  the  belt  in  question  did  not  exist  prior  to  the  time 
of  the  accident,  or  if  it  did  and  the  defendant  had  no  knowl- 
edge of  it,  then  I  charge  you  as  matter  of  law  that  your 
verdict  must  be  for  the  defendant.  The  reason  of  this  is 
there  can  be  no  negligence  where  there  is  no  knowledge  of 
the  defects  on  the  part  of  the  person  charged  with  the  negli- 
gence ;  it  being  respectfully  submitted  that  said  request  con- 
tains a  sound  proposition  of  law,  applicable  to  the  facts  in 
this  case,  and  his  Honor  should  have  so  charged  the  jury. 

7.  Because  his  Honor  erred,  it  is  respectfully  submitted, 
in  not  granting  defendant  a  new  trial  upon  the  first  ground 
set  out  in  the  motion  for  a  new  trial,  as  follows : 

Mr.  Lee :  The  first  ground  of  the  motion  for  a  new  trial 
is  that  the  Court  should  have  continued  the  case  upon  the 
showing  made,  that  Captain  Kelley  was  engaged  in  the  suit, 
and  that  the  case  should  have  been  continued  beyond  this 
Court  when  Capt.  Kelley  was  taken  seriously  ill  during  the 
term  of  the  Court,  and  it  further  appeared  that  he  advised 
with  and  was  in  charge  of  the  case,  and  that  I  myself 
couldn't  go  along  without  his  assistance,  co-operation  and 
advice,  it  being  respectfully  submitted  that  his  Honor,  the 
presiding  Judge,  should  have  granted  a  new  trial  when  it 
was  made  to  appear  to  him  that  the  case  had  been  com- 
menced recently;  that  defendant's  senior  counsel,  who  was 
in  thorough  touch  with  the  case  and  who  was  expected  to 
have  charge  of  the  conduct  of  the  trial,  and  suddenly  taken 
seriously  ill  and  was  unable  to  attend  the  trial ;  that  defend- 
ant's other  attorney  was  gravely  embarrassed  and  labored 
under  serious  disadvantage  in  the  trial  of  the  case  on  account 
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of  the  absence  of  said  senior  counsel,  which  operated  to  the 
injury  of  the  defendant  and  to  the  detriment  of  its  case. 

8.  Because  his  Honor  erred,  it  is  respectfully  submitted, 
in  modifying  defendant's  third  request  to  charge  by  adding, 
**I  charge  you  that  in  connection  with  what  I  have  already 
charged  you  in  regard  Xo  the  presumption  oi  negligence 
where  injury  results  from  defective  appliances  and  machin- 
ery;'' the  error  being  (a)  that  in  so  modifying  defendant's 
request  his  Honor  completely  annulled  the  force  and  effect 
of  the  same  and,  therefore,  denied  to  the  defendant  the 
benefit  of  having  the  instruction  contained  in  said  request 
submitted  to  the  jury  unincumbered ;  (b)  that  said  modifica- 
tion was  wholly  uncalled  for  and  unnecessary  and  injured 
defendant's  case  before  the  jury;  (c)  that  in  so  modifying 
said  request  and  in  using  the  language  quoted,  his  Honor 
indicated  to  the  jury  his  opinion  that  the  burden  was  upon 
the  defendant  to  show  that  it  was  not  negligent,  whereas  it 
should  have  been  left  entirely  to  the  jury  to  say  whether  or 
not  the  plaintiff  had  made  out  a  prima  facie  case,  and  (d) 
that  said  language  contains  an  erroneous  proposition  of  law. 

9.  Because  his  Honor  erred,  it  is  respectfully  submitted, 
in  allowing  plaintiff's  attorneys  in  their  arguments  to  the 
jury  to  vigorously  reiterate  and  repeatedly  stress  the  fact 
that  the  negro,  E.  J.  McCullom,  was  paid  by  the  defendant 
$55.00  per  month  as  wages  while  some  of  defendant's  white 
employees  received  less  than  one  dollar  per  day;  it  being 
respectfully  submitted  (a^i  that  such  argument  was 
improper,  unjust  and  unfair  to  the  defendant;  (b)  that  the 
testimony  of  McCullom  was  admitted  by  the  Court  for  the 
stated  purpose  of  showing  the  bias  of  the  witness  and  was 
vigorously  used  by  plaintiff's  attorneys  to  appeal  to  the 
passions  of  the  jurors  for  the  purpose  of  obtaining  sympathy 
for  the  plaintiff,  who  was  a  white  employee  of  defendant 
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(c)  that  appellant  verily  believes  that  the  said  improper 
argument  so  used  by  plaintiff's  attorneys,  had  a  tremendous 
influence  upon  the  jurors,  and  that  as  a  result  of  such  argu- 
ment, the  jury,  in  rendering  its  verdict,  was  actuated  by 
prejudice  against  the  defendant. 

10.  Because  his  Honor  erred,  it  is  respectfully  submitted, 
in  refusing  to  receive  and  charge  the  following  written 
request  submitted  by  defendant's  attorney,  to  wit: 

"I  charge  you  that  if  you  find  from  the  testimony  in  this 
case  that  the  plaintiff's  injury  w^as  caused  by  his  stepping 
over  a  pulley  while  it  was  in  motion,  and  not  as  alleged  in 
the  complaint,  then  your  verdict  must  be  for  the  defendant. 
For  the  plaintiff  must  recover,  if  he  recovers  at  all,  upon 
the  cause  of  action  alleged  in  the  complaint,  that  is,  he  must ' 
satisfy  you  that  he  was  injured  in  the  manner  and  under  the 
circumstances  set  out  in  the  complaint,  in  order  to  justify 
you  in  finding  a  verdict  for  him." 

The  error  being  (a)  that  said  request  was  suggested  by 
the  arguments  of  one  of  plaintiff's  attorneys  and  it  was, 
therefore,  not  necessary  that  said  request  should  have  been 
submitted  before  argument  of  the  case  was  commenced  as  • 
stated  by  the  Court;  (b)  that  said  request  contains  a  sound 
proposition  of  law  applicable  to  the  facts  in  this  case  and 
was  submitted  in  direct  response  to  the  argument  of  plain- 
tiff's attorney;  (c)  that  his  Honor  should  have  received 
said  request  and  given  defendant's  attorney  an  opportunity 
to  explain  why  it  was  not  offered  before  arguments  were 
commenced,  and  (d)  his  Honor  erred  in  not  holding  and 
in  not  receiving  and  charging  the  jury  said  written  request. 

11.  Because  his  Honor  erred  in  not  instructing  the  jury 
that  if  they  should  find  from  the  testimony  that  plaintiff's 
injury  was  caused  by  his  stepping  over  a  pulley  while  it  was 
in  motion  and  not  as  alleged  in  the  complaint,  then  their 
verdict  must  be  for  the  defendant ;  it  being  respectfully  sub- 
mitted that  plaintiff's  attorney  having  argued  to  the  jury 
that  they  should  find  a  verdict  for  the  plaintiff  even  though 
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they  should  conclude  that  he  was  injured  by  stepping  over 
a  pulley  in  motion  and  not  as  alleged  in  the  complaint,  it 
was  the  duty  of  the  Court  to  charge  the  jury,  in  response 
to  said  argument,  whether  requested  to  do  so  or  not,  that 
plaintiff  must  recover  upon  the  acts  of  negligence  alleged 
in  the  complaint  and  that  he  could  not  recover  if  the  jury 
should  find  that  he  was  injured  otherwise  than  as  alleged  in 
the  complaint,  and  that  his  Honor  erred  in  not  so  holding 
and  in  not  so  charging. 

Messrs.  Leroy  Lee  and  Kelley  &  Hinds,  i(^r  appellant, 
submit:  Refusal  to  continue  case  an  abuse  of  discretion:  50 
S.  C.  403;  4  Enc.  PL  &  Pr.  841.  Testimony  no  accident:; 
of  the  kind  alleged  that  ever  occurred  nnth  machinery  in 
question:  AAS,  C.  442;  26  Cyc.  1450;  32  So.  283;  56  N.  Y. 
Supp.  275.  Testimony  as  to  wages  of  employee  witness 
irrelevant:  69  S.  C.  360;  32  S.  C.  538;  92  S.  C.  236.  Tes- 
timony as  to  machinery  in  other  mills:  26  Cyc.  1433;  189 
Mass.  498;  26  R.  I.  180;  41  So.  856.  Master's  knowledge 
of  defects  essential:  35  S.  C.  405;  15  S.  C.  443;  26  Cyc. 
1142;  29  Cyc.  430.  Argument  improper  and  prejudicial: 
2  Enc.  PI.  &  Pr.  744;  72  Tex.  643.  Additional  requests  to 
charge  under  Ride  XI  of  Circuit  Court,  was  proper:  Wat- 
son Damages  830;  91  S.  C.  147.  Duty  of  Court  to  declare 
the  law:  52  S.  C.  292. 

Messrs.  Logan  &  Grace,  Davis  &  IVideman,  Hirsch  & 
Hirsch,  for  respondent,  submit:  Continuance  zvas  in  proper 
discretion  of  the  Court:  79  S.  C.  85;  lb.  548,  549.  Exclu- 
sion of  ezndence  not  reversible  error  unless  prejudicial:  90 
S.  C.  425.  Whether  relevant  to  be  determined  by  trial 
Judge:  17  S.  C.  129;  Greenleaf  Ev.  (15th  ed.),  sec.  437. 
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August  6,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chief 
Justice  Gary. 

The  record  contains  the  following  statement  : 

"This  action  was  commenced  on  the  28th  day  of  August, 
1913,  by  service  of  the  usual  summons  and  the  complaint 
hereinafter  set  out,  and  is  an  action  for  $10,000  damages, 
on  account  of  personal  injuries  sustained  by  plaintiff,  alleged 
to  have  been  caused  by  defendant,  failing  to  provide  plaintiff 
a  reasonably  safe  place  to  work,  and  a  reasonably  safe  appli- 
ance to  work  with,  in  the  following  particulars,  to  wit : 

(a)  In  causing  and  allowing  plaintiff  to  use  a  stick,  for 
the  purpose  of  stopping  the  machinery. 

(b)  In  causing  and  allowing  a  belt  to  become  worn,  so  as 
to  catch  said  stick. 

(c)  In  failing  and  omitting  to  use  such  precautions,  as 
under  the  circumstances,  would  have  prevented  injury  to 
plaintiff.  The  defendant  entered  a  general  denial.  The 
case  was  called  for  trial  before  his  Honor,  Judge  T.  S. 
Sease,  and  a  jury,  at  the  November  term,  1913,  of  the  Court 
of  Common  Pleas  for  Williamsburg  county,  at  which  time 
a  motion  was  made  for  a  continuance,  on  the  ground  that 
one  of  the  defendant's  attorneys,  Capt.  John  A.  Kelley,  who 
was  experienced  in  such  cases,  and  who  was  expected  to 
take  charge  of  this  case,  and  conduct  the  trial,  had  been 
taken  suddenly  ill,  was  confined  to  his  bed,  and  could  not 
attend  the  trial.  This  motion  was  overruled  and  the  case 
ordered  to  trial.  A  jury  was  empanelled.  The  case  was 
tried,  and  the  jury  rendered  a  verdict  for  the  plaintiff  for 
$5,000.  A  motion  for  a  new  trial  was  immediately  made 
and  argued  on  the  grounds  herein  set  forth,  which  motion 
was  overruled,  and  judgment  was  duly  entered  against  the 
defendant.  Due  notice  of  intention  to  appeal  from  said 
judgment,  and  from  the  rulings  complained  of  in  the  excep- 
tions, was  given  by  defendant's  attorney,  and  exceptions 
served  in  due  time." 
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The  exceptions  will  be  incorporated  in  the  report  of  the 
case,  and  considered  in  regular  order. 

First  Exception.  A  motion  for  a  continuance,  is  addressed 
to  the  discretion  of  the  presiding  Judge,  and  the 

1  appellant's  attorneys  have  failed  to  satisfy  this  Court, 
that  it  was  erroneously  exercised. 

Second  Exception.  The  relevancy  of  testimony  as  to  a 

collateral  issue,  must  necessarily  be  left,  in  large  measure, 

to  the  discretion  of  the  presiding  Judge  in  conduct- 

2  ing  the  trial;  and  it  has  not  been  made  to  appear, 
that  the  ruling  was  prejudicial  to  the  rights  of  the 

appellant. 

Third  Exception.  His  Honor,  the  presiding  Judge,  ruled 
that  the  testimony  was  admissible  for  the  purpose  of 

3  showing  that  the  witness  was  prejudiced,  which  pre- 
cludes the  idea,  that  it  was  ruled  to  be  admissible,  for 

the  purpose  of  appealing  to  the  prejudice  of  the  jury. 

Fourth  Exception.  What  was  said,  in  considering 

4  the    second    exception,    disposes    of    this    excep- 
tion. 

Fifth  Exception.  The  only  error  assigned  is,  that  **nc 
presumption  of  negligence  on  the  part  of  the  master  arises 
from  proof  of  injury,  from  defective  machinery  or  appli- 
ances, in  this  case;"  whereas  the  appellant's  attor- 

5  neys  in  their  argument  contend,  that  his  Honor,  the 
presiding  Judge  took  from  the  jury  the  considera- 
tion of  the  question  whether  the  machinery  was  defective. 

It  is  only  necessary  to  refer  to  the  record  to  show  that  this 
view  of  the  charge  is  untenable. 

Sixth  Exception.  In  ruling  on  the  motion  for  a  new  trial 
the  presiding  Judge  thus  stated  his  reasons,  for  refusing  the 
appellant's  Sth  request : 

**I  charge  all  the  propositions  submitted  by  the  defend- 
ant except  one,  which  re(iuested  me  to  charge,  that  if  the 
defendant  did  not  know  of  the  defect,  why,  then,  he  could 
not  be  held  liable  for  it.     Under  my  view  of  the  law,  that  is 
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not  the  law.  If  the  request  had  said,  he  did  not  know  it  or 
could  not  have  known  it  after  due  diligence,  and  after 
observation  of  due  care,  then  he  would  not  be  bound  by  it, 
but  the  request  was  defective  in  that  particular;  and  as  to 
the  next  request,  which  I  did  charge,  the  defendant  had  lost 
nothing  in  regard  to  that — no  instruction  of  that  kind  given 
to  the  jury.  The  motion  will  have  to  be  overruled." 
The  case  of  Branch  v.  Ry,,  35  S.  C.  405,  14  S.  E.  808, 
shows,  that  reason  assigned  by  the  Circuit  Judge,  for 

6  refusing  to  charge  said  request,  was  free  from  error. 
Furthermore,  the  defendant's  6th  request,  which  was 

charged,  and  the  charge  in  its  entirety,  show  that  any  error 
was  not  prejudicial. 
Seventh  Exception,  In  refusing  the  motion  for  a  new 
trial,  on  the  ground  that  there  was  error,  in  not 

7  granting  the  motion  for  a  continuance,  the  Circuit 
Judge  stated  his  reasons,  as  follows : 

''Court:  The  motion  is  made  on  two  grounds.  First,  that 
Capt.  Kelley  was  not  present  at  the  trial,  which  is  to  be 
regretted,  on  account  of  his  illness,  but  there  is  no  assurance 
that  Capt.  Kelley  would  ever  have  been  able  to  have 
appeared  in  the  case,  as  appears  in  the  conduct  of  a  case 
before,  two  cases — one  case  before  this — two  or  three  cases 
before  that,  led  me  to  believe  he  was  not  at  himself,  and  his 
age  and  appearance,  also,  tended  to  show  that  he  in  fact 
would  not  have  appeared  in  this  case,  if  it  had  been  con- 
tinued. Besides  the  counsel  who  were  conducting  this  case, 
had  notes  to  which  he  referred  constantly;  he  developed  the 
testimony  logically  and  promptly,  and  made  the  cross-exam- 
ination as  best  they  could  and  no  one  could  have  done  better. 
His  case  was  completely  handled,  and  I  never  saw  a  case  in 
Court  handled  any  better,  and  his  argument  to  the  jury  was 
superb.  I  don*t  care  if  Capt.  Kelley  or  twenty  other  law- 
yers had  been  here,  the  case  would  not  have  been  handled 
any  better  He  had  his  notes  over  there,  and  had  it  so' 
logically  made  that  once  he  called  a  witness  and  sent  him 
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back  and  took  his  list  and  called  the  proper  witness,  under 
the  heading  he  had  noted  down,  which  was  correct.'' 

Subsequent  events  showed  clearly  that  the  views  enter- 
tained by  his  Honor,  the  presiding  Judge,  in  regard  to  the 
condition  of  Capt.  Kelley  were  erroneous,  for  the  probable 
reason,  that  he  was  not  well  acquainted  with  him.  As  a 
matter  of  justice  to  Capt.  Kelley,  it  gives  us  pleasure  to 
state  that  we  regard  him  as  an  able  and  laborious  lawyer, 
of  highest  integrity,  and  possessing  every  qualification 
necessary  to  commend  his  professional  services  to  those  in 
search  of  counsel. 

We,  however,  are  satisfied  that  as  Mr.  Lee  was  prepared 
and  in  all  respects,  fully  capable  of  representing  the  defend- 
ant, the  Circuit  Judge  did  not  erroneously  exercise  his  dis- 
cretion, in  refusing  the  motion  for  a  continuance. 

Eighth  Exception.  The  modification  simply  admonished 
the  jury  that  the  proposition  contained  in  the  request, 

8  was  to  be  considered  in  connection  with  other  por- 
tions of  the  charge. 

Ninth  Exception.  There  is  nothing  in  the  record,  showing 
that  the  plaintiff's  attorneys,  commented  on  the  testimony 
for  any  other  purpose,  than  that  for  which  it  was  held  to  be 
admissible. 

Tenth  Exception.  The  presiding  Judge  refused  to  consider 
the  request,  on  the  ground  that  it  was  not  presented 

9  within  the  time  required  by  rule  XI  of  the  Circuit 
Court  and  his  ruling  was  free  from  error. 

Eleventh  Exception.  It  is  unnecessary  to  cite  authorities 
to  sustain  the  proposition,  that  the  presiding  Judge 

10  was  not  bound  to  charge  the  law  mentioned  in  the 
exception  unless  there  was  a  request  to  that  effect. 

Judgment  affirmed. 

Messrs.  Justices  Watts  and  Phaser  concur  in  the  opin- 
ion of  the  Court. 
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Mr.  Justice  Hydrick,  dissenting.  I  think  the  second, 
third  and  ninth  exceptions  should  be  sustained,  and  a  new 
trial  granted. 

Mr.  Justice  Gage,  also  dissenting.  I  am  of  the  opinion, 
that  the  sudden  disability  of  Capt.  Kelley,  on  the  eve  of  the 
trial,  entitled  the  defendant  to  a  continuance,  at  least  beyond 
tliat  day. 

Therefore,  I  am  for  a  new  trial. 


8920 

WOODWARD  V.  SOUTHERN  RY.  CO. 

GLOVER  V.  SAME. 

MUNDAY  V.  SAME. 

LOWE  V.  SAME. 

KEEL  V.  SAME. 

(88  S.  E.  591;  L.  R.  A.  1915c,  477.) 

Carrizb8  akd  Passexoea.     Accommodations.     Punitive  Damages. 

1.  Where  a  passenger,  ofFering  to  pay  fare,  is  denied  transportation, 
irrespective  of  the  validity  of  the  ticlcet  held  by  him,  it  is  immaterial 
whether  or  not  his  right  to  transportation  upon  such  ticket  had 
expirdd. 

2.  There  being  some  evidence  tending  to  show  that  the  managing  officers 
of  a  carrier  knew  of  accidental  detention  of  the  passengers  which 
delayed  them  in  taking  the  train,  the  finding  of  the  Court  to  that 
effect  sustained. 

8.  Where  a  carrier  had  already  extended  the  tickets  of  passengers  who 
were  delayed  because  of  a  sudden  storm,  but  refused  to  take  them  on 
a  later  train  because  of  insufficient  equipment,  it  was  no  defense  that 
the  passengers  were  detained  by  an  act  of  God  until  the  time  limit 
of  their  tickets  had  expired,  and  that  their  legal  rights  were  there- 
fore terminated. 

i.  A  railroad  corporation  was  liable  for  punitive  damages  in  failing 
to  transport  passengers,  presenting  themselves  and  entitled  to  trans- 
portation, where,  by  orders  of  a  superior  in  charge  evincing  indifPer- 
encc  to  the  rights  of  the  passengers,  the  equipment  necessary  to 
transport  them  had  been  sent  away  with  knowledge  that  it  would 
be  required  for  their  accommodation. 
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0.  Obedience  to  orders  of  superior  officers  is  no  defense  to  a  corpora- 
tion when  its  inferior  agents  acting  for  it  fail  to  provide  proper 
accommodations  for  passengers. 

6.  There  being  evidence  to  sup{>ort  an  inference  of  indifference  to  the 
rights  of  its  passengers  to  adequate  accommodations  the  issue  of 
wilfulness  in  failing  to  provide  such  accommodations  was  properly 
submitted  to  the  jury. 

Before  Gage,  J.,  Aiken,  October,  1913.     Affirmed. 

Five  separate  actions  by  Mrs.  Lena  Woodward,  Mrs 
R.  G.  Munday,  H.  J.  Glovre,  Chester  L.  Lowe  and  Bertha 
Keel,  against  Southern  Railway  Company. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hendersons,  for  appellant,  submit:  Passenger 
must  take  notice  of  time  limit  on  excursion  ticket:  65  S.  C. 
518;  82  S.  C.  485;  62  S.  C.  14;  62  Md.  95;  18  Am.  &  Eng. 
Ry.  Cases  310.  And  is  bound  thereby:  84  S.  C.  175;  5 
A.  &  E.  Enc.  of  L.  613;  28  lb.  177;  63  Md.  106;  61  Miss, 
194.  Question  of  law  whether  the  furnishing  of  accom- 
modations zi'as  unreasonable:  65  S.  C.  356;  78  S.  C.  358. 

Mr.  John  F.  Williams,  for  respondent:  Testimony  sup- 
ports inference  of  wilful  indifference  to  rights  of  passen- 
gers to  accommodations:  90  S.  C.  361 ;  75  S.  C.  334.  Find- 
ings of  fact  not  reviewable:  91  S.  C.  568.  Duty  of  carrier 
to  provide  accommodations:  81  S.  C.  4.  Question  as  to 
right  of  travel  on  tickets  not  made  belozv:  94  S.  C.  127;  93 
S.  C.  367 ;  90  S.  C.  472.  Right  of  delayed  passenger  on  a 
limited  ticket:  6  Cyc.  580.  Waiver  of  time  limit:  9  Am.. 
St.  Rep.  513 ;  63  S.  C.  290.  Rights  of  purchaser  of  ticket: 
65  S.  C.  524;  43  L.  R.  A.  140;  43  Ark.  529;  51  Am.  Rep. 
584;  115  N.  C.  602;  44  Am.  St.  Rep.  474;  36  Fed.  Rep 
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August  21,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Fraser. 

These  actions  were  brought  to  recover  damages  for  the 
failure  of  the  appellant  to  transport  the  plaintiffs  from 
Charleston  to  their  homes  in  or  near  Aiken.  The  plaintiffs 
had  purchased  special  excursion  tickets  from  Aiken  to 
Charleston  and  by  other  lines  from  Charleston  to  the  Isle 
of  Palms.  The  time  limit  on  the  tickets  expired  at  9 
o'clock  p.  m.  on  the  14th  July,  1912.  On  account  of  a 
sudden  storm,  many  passengers  were  detained  until  after 
the  last  train  before  the  expiration  of  the  time  limit  had 
expired.  The  defendant  had  another  train  that  left  Charles- 
ton for  Aiken  about  11  o'clock.  The  plaintiffs  presented 
themselves  for  passage  on  this  train,  but  there  were  insuffi- 
cient accommodations  on  the  1 1  o'clock  train  and  plaintiffs 
were  refused  passage.  The  time  limit  was  extended  on 
account  of  the  storm  and  the  tickets  were  received  on  the 
return  trip.  These  tickets  were  accepted  on  the  return  trip 
so  that  no  question  can  arise  is  this  case  as  *to  the  special 
provisions  of  a  special  excursion  ticket.  One  of  the  plain- 
tiffs offered  to  buy  a  regular  ticket,  but  the  sale  was  refused 
as  unnecessary.  When  the  8:30  train  left  Charleston,  it 
carried  the  excursion  car  and  left  the  defendant  without 
sufficient  equipment  to  carry  the  belated  excursionists  at  11. 
Suit  was  brought  before  a  magistrate  for  the  failure  to 
transport  the  belated  excursionists  on  the  11  o'clock  train. 
The  magistrate  found  for  the  plaintiffs  seventy-five  dollars 
each.  There  was  an  appeal  to  the  Circuit  Court.  This 
appeal  was  heard  by  Mr.  Justice  Gage,  then  Circuit  Judge. 

Judge  Gage  reduced  the  judgment  of  the  magistrate  to 
five  dollars  actual  and  fifty  dollars  punitive  damages. 

The  Circuit  decree  finds  that:  1.  There  was  no  negli- 
gence in  refusing  to  allow  more  passengers  on  the  1 1  o'clock 
train  with  the  equipment  it  had.  2.  That  there  was  ncj 
misconduct  on  the  part  of  the  yard  management.     3.  That 
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the  officers  of  the  defendant  knew  that  a  large  number  of 
passengers  were  detained.  4.  That  the  officers  of  the 
defendant  knew  that  they  had  retained  an  insufficient  num- 
ber of  cars  to  carry  them.  5.  That  the  passengers  had  the 
right  to  be  carried  back  on  the  night  of  the  14th.  6.  That 
the  defendant  ought  not  to  have  sent  out  empty  cars  at  8 :30 
o'clock  when  they  knew  the  remaining  cars  were  insuffi- 
cient. That  the  reason  assigned  for  carrying  out  the  empty 
cars  was  insufficient. 

The  defendant  appealed  to  this  Court  from  this  judgment 
on  several  exceptions,  but  in  argument  raise  five  questions : 

1.  That  by  the  act  of  God,  plaintiffs  were  detained  until 
the  time  limit  of  their  tickets  had  expired  and  their  legal 
rights  were  at  an  end. 

The  rights  under  the  tickets  were  not  in  question;  the 
tickets  were  extended  and  that  plaintiff  who  offered  to  pay 
full  fare  was  denied  the  right  to  transportation.  It  was  a 
question  of  the  right  to  transportation  and  not  rates  or 
tickets.     This  position  can  not  be  sustained. 

2.  Judge  Gage  erred  in  holding  that  Mr.  Wassum,  the 
superintendent,  **knew  that  a  large  number  of  passengers 
had  been  detained  by  a  storm  in  the  bay  and  hence  he  should 
have  made  provision  for  these  passengers  in  some  way.'* 

Judge  Gage  did  not  say  that  Mr.  Wassum  knew  it,  but 
that  the  "managing  officers''  knew  it.  There  was  evidence 
that  they  did  know  it  or  were  charged  with  the  knowledge, 
and  this  position  can  not  be  sustained. 

3.  The  third,  fourth  and  fifth  proposition  may  be  con- 
sidered together  as  they  raise  the  same  question. 

The  appellants  say  that  there  can  be  no  negligence  or 
wilfulness,  as  Mr.  Wassum  was  acting  under  instructions 
from  Mr.  Whalem,  who  was  in  charge  of  the  excursion 
cars  for  this  division,  and  those  who  carried  the  cars  away 
were  acting  under  orders  from  their  superiors  and  were 
bound  to  obey  them. 
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It  is  true  that  in  well  regulated  corporations,  the  inferior 
shall  obey  the  orders  of  the  superior,  and  with  the  corpora- 
tion the  defense  of  obedience  to  orders  may  be  a  complete 
defense  to  the  inferior,  and  it  is  on  that  very  theory  (in 
part)  that  the  corporation  is  held  liable  for  the  acts  of 
the  employees. 

4.  It  is  said  that  there  is  no  evidence  to  warrant  punitive 
damages.  This  can  not  be  sustained.  "There  was  no 
error  in  submitting  to  the  jury  the  issue  of  punitive  dam- 
ages, for  the  evidence  in  the  case ;  and  the  lack  of  evidence, 
which  it  was  incumbent  on  the  defendant  to  introduce, 
offered  reasonable  ground  for  an  inference  of  indifference 
to  the  rights  of  the  passengers  on  the  part  of  defendant  in 
failing  to  provide  adequate  accommodations  for  them.'' 
Cave  V.  Railway,  94  S.  C.  286,  77  S.  E.  1017. 

The  judgments  are  affirmed. 

Chief  Justice  Gary  and  Mr.  Justice  Watts  concur  in 
the  opinion  of  the  Court. 

Mr.  Justice  Hydrick,  dissenting.  I  dissent  from  the 
affirmance  of  the  judgments  in  so  far  as  they  award  puni- 
tive damages. 

Mr.  Justice  Gage,  having  heard  this  case  on  Circuit,  did 
not  sit  on  the  hearing  of  this  appeal. 
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8934 

BESSINGER  ET  AL,  v.  SEABOARD  AIR  LINE  RAILWAY. 

(88  S.  E.  457.) 

Carbier     and     Pabsenoer.       Railroads.       Charge.       Waiting     Rooms. 
Neglect  to  Provide  Accommodations. 

1.  Civil  Code  1912,  sec.  8266,  requires  railroad  companies  doing  busi- 
ness as  carriers  of  passengers  to  keep,  at  every  office  where  tickets 
for  transportation  over  its  road  are  sold,  waiting  rooms  prepared 
for  the  accommodation  of  both  incoming  and  outgoing  passengers, 
as  the  necessities  of  the  occasion  may  demand. 

2.  Under  Civil  Code  1912,  sec.  8266,  requiring  every  railroad  company 
to  keep  at  every  office  where  tickets  are  sold  for  travel  over  its  road 
two  rooms  or  apartments  of  reasonable  sae  for  the  amount  of  travel 
at  such  office,  such  rooms  to  be  in  charge  of  an  employee  and  kept 
open  at  such  hours  as  to  accommodate  passengers  traveling  over 
the  road  on  any  of  its  passenger  trains,  where  the  waiting  room  of 
a  station  where  a  telegraph  and  ticket  office  was  kept  and  tickets 
sold  to  passengers  was  not  open  when  a  regular  local  train  reached 
such  station  during  the  night,  resulting  in  a  passenger  being  com- 
pelled, with  her  infant  child,  to  travel  in  the  cold  over  ground  covered 
with  sleet  and  snow  about  600  yards  to  the  home  of  her  mother-in- 
law,  whereby  she  suffered  intensely  and  became  sick,  the  company 
was  liable  in  damages,  as  the  benefits  of  the  statute  are  not  limited 
to  outgoing  passengers,  but  apply  equally  to  incoming  passengers. 

8.  Wliere  defendant  requested  the  Judge  to  charge:  **If  the  jury  shall 
find  that  the  snow  and  sleet  storm  was  so  unusual,  that  is,  such  a 
rare  occurrence  that  the  defendant  could  not  reasonably  have  antici- 
pated it  and  provided  against  it  in  the  exercise  of  the  legal  duty 
owed  by  defendants  to  plaintiffs,  then  the  defendant  is  not  responsi- 
ble for  the  suffering  or  injuries  sustained  by  plaintiffs,  if  any,  by 
reason  of  the  storm,"  his  exception  to  the  modification  of  the  charge 
by  adding:  "I  charge  this  in  a  modified  form  •  •  •  if  you  believe 
the  storm  *  *  *  arose  at  such  time  as  the  office  was  closed  and  the 
agent  had  retired,  so  that  the  railroad  company  could  not  anticipate 
such  a  condition  of  that  character,  then  they  would  not  be  charged 
with  the  condition,  but  if  you  find  that  the  snow  had  fallen  several 
days  before,  and  was  on  the  ground  then  it  would  be  notice,"  as  upon 
the  facts,  overruled;  there  being  no  intimation  of  the  opinion  of  the 
Judge  on  any  fact,  and  the  entire  charge  showing  that  the  jury  was 
advised  that  they  were  the  sole  judges  of  the  facts. 
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Action  by  Mrs.  Liila  Bessinger  and  J.  G.  Bessinger,  her 
husband,  against  Seaboard  Air  Line  Railway.  The  facts 
are  stated  in  the  opinion  of  the  Court.  From  a  judgment 
for  plaintiff,  defendant  appealed  upon  the  following  excep- 
tions : 

1.  Because  his  Honor  should  have  directed  a  verdict  for 
the  defendant  as  requested  by  defendant,  as  follows : 

"II.  The  defendant  requests  the  direction  of  a  verdict 
in  each  case  upon  the  following  grounds: 

"(a)  Because  there  is  no  evidence  that  the  defendant 
has  violated  any  legal  duty  owed  to  the  plaintiffs.'* 

2.  Because  his  Honor  should  have  directed  a  verdict  for 
defendant  as  requested  by  defendant,  as  follows : 

**II.  The  defendant  requests  the  direction  of  a  verdict 
upon  the  following  grounds : 

"(b)  Because  it  cannot  be  inferred  from  the  evidence 
that  the  violation  of  any  duty  owed  by  defendant  to  plain- 
tiffs was  the  direct  or  proximate  cause  of  any  injury  or 
damange  to  plaintiffs." 

3.  Because  his  Honor  erred  in  charging  the  jury  as 
follows : 

"Now,  gentlemen,  if  you  find  from  the  evidence  in  this 
case  that  these  plaintiffs  were  passengers  on  this  train  and 
had  paid  their  fares,  then  at  the  station  of  Olar,  which  was 
a  station  on  the  defendant's  line  of  railroad,  the  obligation 
upon  the  railroad  to  protect  the  passenger  after  she  had 
embarked  from  the  train  is  fixed  as  much  in  the  nighttime 
as  it  is  in  the  daytime.  *  *  * 

"From  the  testimony  in  this  case  the  railroad  trains  were 
scheduled  to  pass  Olar  at  night,  and  whether  it  was  a  flag 
stop  or  not,  if  the  custom  was  to  run  trains  at  night,  and 
held  themselves  out  to  the  public  as  carriers  of  passengers, 
they  assumed  the  responsibility  of  providing  a  place  for 
the  passenger  to  alight  at  and  be  housed  until  the  passenger 
got  himself  or  herself  together.'* 
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The  error  being  that  there  is  no  duty  upon  a  railroad 
company  to  have  its  waiting  room  open  for  passengers 
arriving  upon  a  train  at  what  is  commonly  known  as  a  flag 
station  for  that  train  and  which  is  neither  held  out  nor 
advertised  as  a  regular  station  and  office  where  tickets  are 
sold  for  travel  on  the  train  in  question.  It  was,  therefore, 
error  to  charge  the  jury  that  the  defendant  assumed  the 
responsibility  of  providing  a  place  for  the  passenger  to  be 
housed  until  he  got  himself  or  herself  together,  even  though 
it  was  a  flag  station  for  the  train,  and  was  not  held  out  or 
advertised  by  defendant  as  a  regular  station  for  the  train 
in  question,  and  though  it  was  not  an  office  where  tickets 
were  sold  for  travel  on  the  train  in  question. 

4.  Because  his  Honor  erred  in  charging  the  jury  as 
follows : 

*'Now,  Mr.  Foreman  and  gentlemen  of  the  jury,  if  you 
believe  from  the  testimony  in  this  case  that  this  railroad 
did  not  furnish  a  waiting  room  for  this  lady  and  this  child, 
then  you  would  find  that  the  railroad  company  under  the 
instructions  that  I  have  just  given  you  have  violated  the 
section  of  the  statute  and  the  common  law  liability,  but  that 
wouldn't  mean  that  a  verdict  should  be  found  for  the 
plaintiff,  unless  you  find  that  the  plaintiffs  have  been 
damaged  by  this  failure  upon  the  part  of  the  railroad  com- 
pany, in  other  words,  if  you  find  that  they  have  been  dam- 
aged at  all,  if  her  injuries  and  suffering  were  caused  by  the 
fact  that  she  could  not  get  in  the  depot  that  night.  In  other 
words,  the  injuries  that  she  complains  about  must  be  caused 
in  direct  consequence  of  not  being  able  to  get  into  the 
depot." 

The  error  being  that  this  placed  a  duty  upon  the  defend- 
ant to  have  a  waiting  room  open  at  the  station  of  Olar 
irrespective  of  tjie  question  whether  the  station  of  Olar  was 
a  flag  station  for  the  train  in  question,  and  irrespective  of 
the  question  whether  such  station  was  held  out  or  adver- 
tised by  defendant  as  a  regular  station,  and  irrespective  of 
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the  question  whether  an  office  was  maintained  there  where 
tickets  were  sold  for  travel  for  the  train  in  question,  when, 
at  least,  these  issues  should  have  been  submitted  to  the  jury, 
since  they  were  raised  by  the  pleadings  and  testimony. 
And  the  jury  should  have  been  instructed  that  if  they  found 
these  issues  in  favor  of  the  defendant,  then  there  was  no 
duty  of  the  defendant,  either  under  section  3266  of  the 
Code  or  the  common  law  of  this  State,  to  have  the  waiting 
room  open  for  a  passenger  arriving  on  the  train. 

5.  Because  his  Honor  should  have  charged  defendant's 
request  number  three,  as  follows : 

**III.  The  defendant  was  under  no  duty  to  have  its  wait- 
ing room  open  at  Olar  upon  the  arrival  of  the  train  on 
which  plaintiffs  were  riding.*' 

The  error  being  that  the  only  inference  to  be  drawn  from 
the  entire  testimony  was  that  the  station  of  Olar  was  a  flag 
station  for  the  train  upon  which  plaintiff  arrived  and  was 
not  an  office  where  tickets  were  sold  for  travel  on  said  train 
and  that  the  defendant  neither  advertised  nor  held  out  or 
regularly  maintained  said  station  as  a  regular  station  or  as 
a  station  where  tickets  were  sold  for  travel  for  that  train, 
and  under  these  undisputed  facts,  the  request  stated  a  cor- 
rect proposition  of  law  applicable  thereto. 

6.  Because  his  Honor  erred  in  refusing  defendant's  fifth 
request,  as  follows : 

"V.  The  defendant  was  under  no  duty  to  have  an  agent 
or  an  employee  in  charge  of  its  waiting  room  at  Olar  to 
meet  the  train  upon  which  plaintiffs  were  passengers." 
And  erred  in  charging  with  reference  thereto,  as  follows : 
"As  to  that  I  charge  you  under  the  law  as  I  have  given  it 
to  you,  an  employee  is  required  under  the  statute  to  be  in 
charge  of  the  waiting  room  at  the  time  of  arrival  and 
departure  of  trains  for  such  a  length  of  time  as  the  jury 
might  consider  necessary  for  the  accommodation  of  pas- 
sengers." 


Digitized  by 


Google 


260  Bessinger  V,  Railway. 


Exceptions.  [99S.C. 


The  error  being  that  the  statute  does  not  require  an 
employee  to  be  in  charge  of  a  waiting  room  at  the  time  of 
the  arrival  or  departure  of  a  train  when  the  station  is  a 
flag  station  and  not  advertised  or  held  out  as  a  regular 
station  where  tickets  are  sold  for  travel  on  the  train  in 
question,  and  since  the  undisputed  facts  admitted  only  of 
this  inference,  the  request  stated  a  correct  proposition  of 
law  applicable  thereto. 

7.  Because  his  Honor  should  have  charged  defendant's 
sixth  request,  as  follows: 

'*VI.  The  statute  requiring  waiting  rooms  to  be  open 
applies  only  to  stations  at  which  tickets  are  regularly  sold 
for  the  train  upon  which  incoming  passengers  arrive.'' 

The  error  being  that  this  request  stated  the  correct  con- 
struction of  the  statute  as  applied  to  the  pleadings  and  testi- 
mony in  this  case. 

8.  Because  his  Honor  erred  in  refusing  to  charge,  with- 
out modification,  defendant's  seventh  request,  as  follows: 

"VII.  If  the  jury  shall  find  that  the  snow  and  sleet  storm 
was  so  unusual,  that  is  such  a  rare  occurrence,  that  the 
defendant  could  not  reasonably  have  anticipated  it  and  pro- 
vided against  it  in  the  exercise  of  the  legal  duty  owed  by 
defendant  to  plaintiffs,  then  the  defendant  is  not  responsible 
for  the  suffering  or  injuries  sustained  by  plaintiffs,  if  any, 
by  reason  of  the  storm.'' 

And  erred  in  modifying, same  as  follows: 

"I  charge  you  this  in  a  modified  form.  I  charge  you, 
gentlemen,  that  if  you  believe  that  the  storm,  the  snow- 
storm or  sleet  arose  at  such  a  time  as  the  office  was  closed 
and  the  agent  had  retired,  so  that  the  railroad  company 
could  not  anticipate  such  a  condition  of  that  character, 
then  they  would  not  be  charged  with  the  condition,  but  if 
you  find  that  the  snow  had  fallen  several  days  before  and 
was  on  the  ground  then  it  would  be  notice." 

The  error  being : 
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(a)  That  the  request  as  submitted  stated  a  correct  propo- 
sition of  law  entirely  applicable  to  the  pleadings  and  testi- 
mony. 

(b)  That  the  charge  modifying  the  request  was  a  charge 
on  the  facts  in  violation  of  article  V,  section  26  of  the 
Constitution,  in  that  his  Honor  specified  and  told  the  jury 
what  facts  would  constitute  notice,  when  it  was  a  question 
solely  for  the  jury  to  pass  upon  as  to  whether  defendant 
could  have  reasonably  anticipated  and  provided  against  the 
storm  in  the  exercise  of  the  duty  owed  by  it  to  plaintiff. 

Messrs.  May  field  &  Free  and  Lyles  &  Lyles,  for  appel- 
lant, submit:  No  duty  to  furnish  waiting  room  and  have 
an  agent  at  flag  station:  Civil  Code,  sec.  3266,  compared 
with  sec.  3225;  72  S.  C.  442;  73  S.  C.  273;  and  cite:  102 
Ky.  300;  53  L.  R.  A.  149;  28  Ky.  L.  Rep.  464;  89  S.  W. 
528;  13  Ind.  App.  530;  41  N.  E.  952;  76  Minn.  469;  79 
N.  W.  510;  56  S.  E.  518;  15  Lea  (Tenn.)  628;  9  So.  349; 
80  Ind.  168;  31  Pac.  901 ;  119  Ga.  88;  46  S.  E.  71.  Distin- 
guished: 92  S.  C.  197,  202.  No  duty  to  have  waiting  room 
open  to  furnish  plaintiff  a  lodging  place  for  the  night:  66 
S.  C.  528;  75  N.  E.  282;  119  Ga.  88;  46  S.  E.  71.  Dis- 
tinguished: 66  S.  C.  6;  88  S.  C.  448;  92  S.  C.  200.  Failure 
to  keep  waiting  room  open  not  proximate  cause  of  injuries: 
75  S.  C.  355 ;  54  S.  C.  511 ;  1  Strob.  525.  Charge  on  facts: 
51  S.  C.  453 ;  76  S.  C.  49;  68  S.  C.  153 ;  86  S.  C.  285. 

Messrs,  R.  C  Holman  and  Carter  &  Carter,  for  respond- 
ents, cite:  66  S.  C.  6;  88  S.  C.  447;  92  S.  C.  197;  Civil 
Code  1912,  sec.  3266. 

September  24,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justici^ 
Watts. 

This  was  an  action  for  actual  and  punitive  damages  by 
the  plaintiffs  against  the  defendant,  and  resulted  in  a  ver- 
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diet  for  the  plaintiffs  in  the  sum  of  one  thousand  dollars 
actual  damages,  as  the  action  for  punitive  damages  was 
withdrawn  when  his  Honor  charged  the  jury. 

The  cause  was  tried  before  the  Honorable  Charles  Car- 
roll Simms.  as  special  Judge,  and  a  jury,  at  the  November 
term  of  Court,  1913,  for  Bamberg  county.  When  all  of 
the  evidence  was  in  the  defendant  moved  for  a  direction 
of  verdict  in  its  favor,  which  was  refused.  After  entry 
of  judgment  the  defendant  appeals,  and  imputes  error  on 
the  part  of  the  Circuit  Judge.  The  evidence  of  the  plaintiff, 
Mrs.  Bessinger,  shows  that  she  was  living  at  Waycross, 
Ga.,  on  January  14,  1912,  and  desired  to  visit  relatives  at 
Olar,  S.  C.  On  the  afternoon  of  that  day  she  left  Way- 
cross  and  went  to  Savannah,  Ga.,  and  about  seven  o'clock 
that  night  she  purchased  a  ticket  from  the  agent  of  the 
defendant  for  transportation  to  Olar  on  the  passenger  train 
of  the  defendant,  leaving  Savannah  at  one-thirty  that  night, 
and  arrived  at  the  town  of  Olar,  which  is  a  regular  station 
on  defendant's  road,  with  an  office  where  tickets  are  regu- 
larly sold,  about  three-thirty  (four-thirty  a.  m.  eastern 
time)  on  the  morning  of  the  15th.  That  when  she  left 
Waycross  the  weather  was  moderate,  but  when  she  arrived 
at  Olar  it  was  very  cold ;  that  the  ground  was  covered  with 
sleet  and  snow ;  that  she  had  written  relatives  to  meet  her, 
but  the  letter  had  miscarried,  and  there  was  no  one  to  meet 
her  on  her  arrival  at  Olar,  and  when  she  got  off  of  the  train 
she  went  immediately  to  the  waiting  room,  but  found  the 
door  locked,  and  was  unable  to  get  in;  that  there  was  no 
one  in  charge  of  the  waiting  room,  and  no  one  about  the 
depot  or  railroad  premises;  that  being  unable  to  get  in  the 
station  for  shelter  she  was  forced  with  her  infant  child  to 
travel  in  the  cold  over  ground  covered  with  sleet  and  snow 
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self  almost  frozen.  As  a  result  of  this  exposure  she  was 
made  sick,  and  describes  her  sickness.  She  was  corrob- 
orated in  her  evidence.  The  evidence  shows  there  is  a 
station  with  ticket  agent  maintained  by  the  defendant  at 
Olar.  They  keep  a  telegraph  and  ticket  office  there,  and 
^ell  tickets  to  passengers,  and  there  was  evidence  that  this 
was  the  regular  train  for  passengers  from  Savannah  to 
come  on  to  Olar ;  a  local  train,  not  a  through  train,  and  the 
only  train  the  plaintiff  could  reach  Olar  on.  All  of  the 
exceptions,  except  one,  raise  the  point  and  assign  error  on 
the  part  of  his  Honor  in  not  directing  a  verdict  for  the 
defendant  because  there  was  no  evidence  that  defendant 
had  violated  any  legal  duty  it  owed  the  plaintiff,  and  in  not 
holding  that  Olar  was  a  flag  station,  and  not  a  station  where 
tickets  were  sold,  and  that  section  3266  of  the  Code  of 
Laws  did  not  apply,  and  they  were  not  required  to  have  a 
waiting  room  open  and  an  employee  in  charge  of  the 
station ;  that  there  was  no  duty  for  them  to  have  the  wait- 
ing room  open  for  the  passengers  arriving  at  their  destina- 
tion. These  exceptions  are  overruled.  The  defendant  sold 
a  ticket  to  the  plaintiff  from  Savannah,  Ga.,  to  Olar  to 
travel  over  this  No.  66  train,  which  was  the  local  train  and 
the  one  that  she  had  to  take  in  order  to  reach  Olar  from 
Savannah.  The  evidence  shows  that  Olar  was  a  station 
where  tickets  were  sold  by  defendant  for  travel  over  its 
road.  Section  3266,  Code  of  Laws,  1912,  vol.  I, 
1  reads:  "Every  railroad  company  owning  or  operat- 
ing a  railroad  in  this  State  shall  erect  and  keep  at 
every  office  where  tickets  are  sold  for  travel  over  its  road 
two  good  rooms  or  apartments  of  reasonable  size  for  the 
amount  of  travel  at  such  office,  which  shall  be  furnished 
with  comfortable  seats  for  the  accommodation  of  passen- 
gers; such  room  to  be  in  charge  of  an  employee  of  such 
company  and  kept  open  at  such  hours  as  to  accommodate 
passengers  traveling  over  such  road  on  any  of  its  passen- 
ger trains;  and  it  shall  be  the  duty  of  the  railroad  commis- 
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sioners  to  enforce  the  provisions  of  this  section."  This 
statute  was  intended  that  the  waiting  room  should  be  for 
the  benefit  of  all  passengers  alike,  incoming  and  outgoing, 
as  the  necessities  of  the  occasion  demanded.  The  incoming 
passenger,  if  a  blizzard,  or  wind,  rain,  hail,  or  snowstorm 
was  in  progress,  on  arrival  of  the  train,  has  the  right  to 
seek  and  enjoy  the  place  that  the  law  provides  shall  be  pre- 
pared for  him.     The  evidence  in  this  case  shows  a 

2  disregard  on  the  part  of  the  defendant  of  a  plain 
statute  law,  and  there  was  no  error  on  the  part  of 

the  Circuit  Court  as  complained  of  in  these  exceptions,  and 

they  are  overruled.     The  remaining  exception  complains 

of  error  on  the  part  of  his  Honor  in  charging  on 

3  the   facts.     A  careful  investigation  of  the  charge 
shows  us  that  there  is  nothing  in  his  charge  that 

can  be  construed  as  a  charge  on  the  facts ;  there  is  nothing 
in  his  charge  that  will  show  that  he  in  any  manner  inti- 
mated to  the  jury  his  opinion  on  any  fact  in  the  case,  but 
he  was  careful  to  caution  and  explain  to  them  that  they 
were  the  sole  judges  of  the  facts,  and  the  facts  were 
exclusively  for  the  jury. 

All  exceptions  are  overruled.     Judgment  affirmed. 


8935 

BLACKWELL  v.  HARRELSON. 

(84  S.  E.  288.) 

Recovery  of  Real  Peopeety.     Deeds.     Reuistration  as   Notice. 

Descent  and  Distribution  —  Estoppel  —  After- Acquired  Title  — 
Deeds  Operative  as  Estoppel. — A  sale  by  an  expectant  heir  of  an 
interest  in  land  which  he  expects  to  inherit  from  a  person  then 
living  is  not  against  public  policy,  and  the  fact  that  a  grantor  was 
an  expectant  heir  of  the  owner  of  land,  an  interest  in  which  his 
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2.  Partition — Pabtition  Agreements — Estoppel. — Where  C,  one  of 
the  children  of  an  owner  of  land,  conveyed  to  E.,  another  child,  all. 
of  his  Interest  in  the  real  estate  of  his  mother,  and  after  the  mother's 
death  all  of  the  children  executed  a  partition  agreement  allotting 
to  each  of  the  other  children  a  parcel  of  land  and  allotting  a  parcel 
to  C.  and  E.  together,  though  E.  was  estopped  by  the  partition 
agreement  from  claiming  any  interest  in  the  parcels  allotted  to  the 
other  children,  she  was  not  estopped  from  claiming  all  of  the  tract 
allotted  to  her  and  C,  and  the  partition  agreement  did  not  reinvest 
C.  with  the  title  which  passed,  when  acquired,  under  his  deed. 

8.  Estoppel — Afteh-Acquired  Title — Deeds  Operative  as  Estoppel. — A 
deed  by  an  expectant  heir  conveying  with  general  warranty  all  of 
his  interest  in  the  real  estate  of  his  mother,  though  in  effect  a  quit- 
claim deed,  was  sufficient  to  estop  the  grantor  with  respect  to  a  titl« 
subsequently  acquired  by  descent,  as  a  quitclaim  deed  is  sufficient  to 
convey  an  absolute  fee  simple  title. 

4.  Execution — Rights  of  Purchasers — Notice. — Under  Civil  Code 
1912,  sec.  8542,  providing  that  all  deeds,  etc.,  shall  be  valid  so  as  to 
aflFect  from  the  time  of  delivery  or  execution  the  rights  of  subse- 
quent creditors,  whether  lien  creditors  or  simple  contract  creditors, 
or  purchasers  for  a  valuable  consideration  without  notice  only  when 
recorded  within  ten  days  from  the  time  of  such  delivery  or  execu- 
tion, where  a  creditor  had  no  notice  of  a  conveyance  when  he  extended 
credit  to  the  grantor,  a  purchaser  of  the  land  conveyed  under  an 
execution  on  a  judgment  obtained  by  the  creditor  acquired  a  good 
title  notwithstanding  actual  notice  to  him,  at  the  time  of  the  sale, 
of  the  conveyance,  as  the  rights  of  the  purchaser  under  an  execution 
are  the  same  as  those  of  the  creditor  upon  whose  suit  the  property 
is  sold. 

5.  Fraudulent  Conveyances — Record — Constructive  Notice  to  Credi- 
tors.— Under  Civil  Code  1912,  sec  8542,  where  a  grantor  had  no  title 
to  land  when  his  deed  was  executed  or  recorded,  but  subsequently 
acquired  title,  the  record  of  the  deed  was  not  constructive  notice  to 
creditors  subsequently  extending  credit  to  him,  and  as  against  such 
creditors  the  deed  was  not  eifective. 

Before  Spain,  J.,  Marion,  January,  1914.     Affirmed. 

Footnote. — As  to  how  far  back  is  purchaser  bound  to  search  record 
litle  of  his  vendor,  see  note  in  81  Am.  &  Eng.  Ann  Cases  1914a,  p. 
1288;  as  to  effect  of  record  of  conveyance  before  grantor  obtained  title, 
see  note  in  28  L.  R.  A.  561.  For  a  discussion  of  the  record  of  an 
instrument  out  of  the  line  of  title  as  constructive  notice,  see  note  18  Am. 
&  Eng.  Ann.  Cas.  18.  As  to  sale  of  expectancy  by  prospective  heir,  see 
note  in  88  L.  R.  A.  276.  As  to  what  interests  and  rights  of  grantor  will 
pass  under  a  quitclaim  deed,  see  note  in  28  Am.  &  Eng.  Ann.  Cases 
1918c,  p.  868. 
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Action  to  recover  an  undivided  interest  in  lands,  and  par- 
tition the  same,  brought  by  R.  J.  Blackwell  against  Ella  J. 
Harrelson.  From  a  decree  for  plaintiff,  defendant  appeals. 
The  facts  are  stated  in  the  decree,  which  is  as  follows : 

This  is  an  action  for  partition^  and  was  heard  by  me  upon 
an  agreed  statement  of  facts  at  the  regular  November, 
1913,  term  of  the  Court  of  Common  Pleas  for  Marion 
county.  Plaintiff  alleges  by  his  complaint  that  he  and  the 
defendant  are  tenants  in  common,  share  and  share  alike,  of 
the  land  described  in  the  complaint,  and  prays  to  have  his 
part  of  the  land  set  apart  to  him  in  severalty.  The  answer 
of  the  defendant  denies  all  the  allegations  of  the  complaint, 
alleging  that  plaintiff  has  no  interest  in  the  land  in  question, 
and  prays  that  the  complaint  be  dismissed.  By  consent  all 
the  issues  involved  were  submitted  to  me  for  decision  upon 
the  agreed  statement  of  fact,  a  trial  by  jury  of  the  issue  of 
title  having  been  waived. 

The  essential  facts  of  the  case  are  as  follows:  During 
the  year  1898  Susan  Z.  Harrelson,  the  mother  of  defendant, 
was  the  owner  of  the  lands  involved  in  this  action,  and 
during  April  of  that  year  she  made  a  will  and  a  day  or  two 
later  added  a  codicil  thereto.  Under  this  will  and  the  codi- 
cil thereto  she  devised  certain  lands,  of  which  the  lands  here 
involved  were  a  part,  to  her  children,  Charles  H.  Harrelson, 
Ella  Jane  Harrelson,  Altha  Gertrude  Harrelson  (now 
Bryan),  and  Elmira  Josephine  Harrelson  (now  McLel- 
lan).  Susan  Z.  Harrelson  continued  the  owner  of  the 
land  until  her  death,  late  in  December,  1901,  leaving  the 
above  mentioned  will  in  force,  and  the  will  and  codicil  were 
admitted  to  probate  in  Marion  county  on  February  4,  1902. 
On  November  24,  1898,  Charles  H.  Harrelson,  by  his  deed, 
dated  on  that  day  and  recorded  in  the  office  of  the  clerk  of 
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county  and  State,  whereon  my  said  mother  now  resides,  on 
Back  Swamp  and  the  Old  Stage  Road."  On  December  12, 
1905,  Addie  C.  Piatt,  Gertrude  A.  Bryan,  being  the  same 
person  mentioned  in  the  will  of  Susan  Z.  Harrelson  as  Altha 
Gertrude  Harrelson,  Ella  J.  Harrelson,  Charles  H.  Harrel- 
son, and  Josephine  E.  Harrelson,  being  the  same  person 
mentioned  in  the  will  of  Susan  Z.  Harrelson  as  Elmira  Jose- 
phine Harrelson,  entered  into  a  certain  written  agreement 
relative  to  the  land  devised  under  the  will  of  Susan  Z.  Har- 
relson. This  agreement  recited  that  the  land  had  been  sur- 
veyed and  divided  into  parcels,  and  in  this  instrument,  which 
allotted  one  of  the  divisions  to  each  of  the  other  children,  it 
was  provided  that  division  B  should  be  the  portion  of 
Charles  H.  Harrelson  and  Ella  J.  Harrelson  together,  this 
division  B  being  the  tract  of  land  sought  to  be  partitioned 
in  this  action.  After  making  the  various  allotments  the 
agreement  then  provided  as  follows:  "And  we  agree  that 
the  division  now  made  in  the  manner  aforesaid  shall  be 
forever  binding  and  conclusive  upon  us  and  our  heirs  and 
assigns  forever.  And  each  to  the  other  doth  hereby  release 
and  quitclaim  all  interest  to  the  several  portions  of  each 
according  to  said  division  and  to  the  heirs,  executors,  admin- 
istrators and  assigns  of  each  other  forever."  This  agree- 
ment was  duly  recorded  in  the  office  of  the  clerk  of  Court  of 
Marion  county  on  February  17, 1906.  During  the  year  1907 
R.  J.  Blackwell  &  Company  extended  credit  to  Charles  H. 
Harrelson  on  open  account  to  the  amount  of  $604.52,  and  on 
May  6,  1908,  this  account  was  reduced  to  judgment  by  R.  J. 
Blackwell  &  Company,  which  judgment  was  duly  entered  in 
the  office  of  the  clerk  of  Court  of  Marion  county.  An  exe- 
cution was  issued  on  this  judgment,  and  the  sheriff  levied 
upon  a  half  interest  in  tract  B  of  the  land  above  mentioned 
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complied  with  his  bid  and  received  title  from  the  sheriff. 
When  this  land  was  called  for  sale  by  the  sheriff,  F.  D. 
Bryant  announced  for  Ella  J.  Harrelson  that  the  land 
belonged  to  her,  and  that  Charles  H.  Harrelson,  the  execu- 
tion debtor,  had  no  interest.  This  announcement  was  heard 
by  the  attorney  of  R.  J.  Black  well,  who  bid  in  the  property 
for  him.  It  is  conceded,  however,  that  when  the  credit, 
upon  which  the  judgment  and  execution  were  based,  was 
extended  in  1907,  and  when  the  judgment  was  entered 
thereon  in  1908,  R.  J.  Blackwell  &  Company,  the  creditors, 
had  no  actual  notice  or  knowledge  of  the  deed  of  Charles  H. 
Harrelson  to  Ella  J.  Harrelson,  executed  in  1898  and 
recorded  in  1899.  It  is  further  conceded  that  when  that 
deed  was  executed  and  recorded,  Charles  H.  Harrelson  had 
no  title  whatever  to  the  land  which  he  purported  to  deal 
with,  but  that  it  was  then  owned  and  continued  to  be  owned 
by  his  mother,  Susan  Z.  Harrelson,  until  her  death  in 
December,  1901.  and  that  whatever  title  Charles  H.  Harrel- 
son has  had  at  any  time,  or  whatever  title  Ella  J.  Harrelson 
acquired  by  her  deed  from  Charles  H.  Harrelson,  did  not 
vest  until  the  death  of  Susan  Z.  Harrelson.  Under  this 
state  of  facts  R.  J.  Blackwell,  the  plaintiff,  claims  to  be  the 
owner  of  one-half  of  the  land  described  in  the  complaint  by 
virtue  of  his  deed  from  the  sheriff,  and  Ella  J.  Harrelson, 
the  defendant,  claims  to  be  the  owner  of  the  entire  tract  by 
virtue  of  her  deed  from  Charles  H.  Harrelson,  executed  in 
1898  and  recorded  in  1899. 

The  defendant,  Ella  J.  Harrelson,  admits  that  Charles  H. 
Harrelson  had  no  title  at  the  time  he  made  his  deed  to  her, 
and  that  she  acquired  no  title  at  that  time,  but  that  when 
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However,  on  the  other  hand,  it  is  urged  that  under  the 
peculiar  facts  of  this  case  Ella  J.  Harrelson  cannot  avail 
herself  of  the  rule  of  estoppel  for  the  reasons  (1)  that  when 
the  deed  was  made  by  Charles  H.  Harrelson  to  Ella  J.  Har- 
relson he  was  an  expectant  heir  of  Susan  Z.  Harrelson,  and 
a  deed  made  by  him  purporting  to  convey  an  interest  in  the 
land  of  a  person  of  whom  he  was  an  expectant  heir  would 
be  contrary  to  public  policy  and  void;  (2)  that  the  partition 
agreement  of  December  12,  1905,  reinvested  Charles  H. 
Harrelson  with  his  interest  in  the  land;  (3)  that  the  deed  of 
Charles  H.  Harrelson  to  Ella  J.  Harrelson,  only  purporting 
to  convey  his  right,  title  and  interest,  was  in  effect  nothing 
more  than  a  quitclaim  deed,  which  would  not  estop  him  to 
claim  an  interest  subsequently  acquired,  and  (4)  that  the 
plaintiff  was  a  purchaser  at  a  sale  under  an  execution 
founded  upon  a  judgment  for  credit  extended  without  notice 
of  the  deed  of  Charles  H.  Harrelson  to  Ella  J.  Harrelson, 
and  consequently  was  a  purchaser  for  valuable  considera- 
tion without  notice  of  the  rights  of  Ella  J.  Harrelson.  The 
decision  of  this  case,  therefore,  depends  upon  the  proper 
determination  of  these  four  objections  to  the  application  of 
the  rule  of  estoppel. 

It  is,  no  doubt,  true  that  authority  may  be  found  for  the 
proposition  that  a  sale  by  an  expectant  heir  of  an  interest 
in  land  which  he  expects  to  inherit  from  a  person  then  living 
is  void  as  against  public  policy — McCall  v.  Hampton, 
1  56  Am.  St.  Rep.  335,  96  Ky.  166,  32  S.  W.  405— 
but  no  decision  to  that  effect  in  this  State  has  been 
called  to  my  attention,  and  I  think  the  weight  of  numerical 
authority  as  well  as  the  better  reasoning  support  the  contrary 
view.  See  authorities  discussed  in  note  to  Trull  v.  Bast- 
man,  37  Am.  Dec.  126  (Mass.),  4  Cyc.  15,  and  authorities 
cited.  I  am,  therefore,  of  the  opinion  that  the  fact  that 
Charles  H.  Harrelson  at  the  date  of  his  deed  to  Ella  J  Har- 
relson was  an  expectant  heir  of  the  person  in  whose  land 
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he  was  purporting  to  convey  an  interest  would  not  be  suffi- 
cient to  prevent  the  application  of  the  rule  of  estoppel. 

I  also  think  the  second  objection  urged  against  the  appli- 
cation of  the  rule  of  estoppel  without  merit,  namely,  that 
the  partition  agreement  of  December  12,  1905,  reinvested 
Charles  H.  Harrelson  with  title.  Plaintiff  has  cited 
2  the  cases  of  Sent  erf  eit  v.  Shealy,  71  S.  C.  259,  51  S. 
E.  142,  and  Gibson  v.  Fuller,  74  S.  C.  535,  54  S.  E. 
778,  as  authority  for  the  position  that  Ella  J.  Harrelson  is 
estopped  by  the  partition  agreement  to  claim  that  Charles 
H.  Harrelson  did  not  thereby  become  reinvested  with  title. 
Those  cases,  however,  are  materially  different  from  the  case 
at  bar.  There  was  no  necessity  for  Charles  H.  Harrelson  to 
sign  the  partition  agreement,  as  he  was  already  estopped  to 
claim  any  interest  in  the  land  in  so  far  as  the  signers  of  the 
agreement  were  concerned,  and  the  purposes  of  the  parties 
only  could  have  been  to  give  additional  force  to  the  deed 
already  made  by  Charles  H.  Harrelson  to  Ella  J.  Harrelson. 
It  is  quite  true  that  the  partition  agreement  will  estop  Ella 
J.  Harrelson  from  claiming  any  interest  in  tracts  A,  C,  and 
D,  but  it  cannot  estop  her  from  claiming  all  of  tract  B. 

I  think  it  is  true,  as  contended  by  plaintiff,  that  the  deed 
of  Charles  H.  Harrelson  to  Ella  J.  Harrelson  is  of  no  more 
effect  than  a  quitclaim  deed,  but  that  is  not  sufficient  to  pre- 
vent the  application  of  the  rule  of  estoppel.     Under 

3  the  law  of  this  State  a  quitclaim  deed  is  sufficient  to 
convey  an  absolute  fee  simple  title,  and,  'though  the 
deed  in  question  was  in  effect  a  quitclaim  deed,  yet  it  is  suf- 
ficient to  estop  the  grantor.  Martin  v.  Ragsdale,  71  S.  C. 
67,  50  S.  E.  671. 

The  position  of  plaintiff  that  he  is  a  purchaser  for  value 
without  notice  is  well  taken.  It  is  undisputed  that  R.  J. 
Rlackwell  &  Company  had  no  actual  notice  of  the  deed  of 
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simple  contract  creditors  as  well  as  lien  creditors,  and  the 
rights  of  R.  J.  Blackwell  &  Company  as  subsequent  creditors 
for  value  without  notice  accrued  when  the  credit  was 
extended  in  1907.  The  fact  that  actual  notice  was  extended 
to  R.  J.  Blackwell,  the  purchaser,  at  the  time  of  the  sale  by 
the  sheriff  under  the  execution  cannot  suffice  to  charge  him 
with  actual  notice  of  the  rights  of  Ella  J.  Harrelson,  because 
the  rights  of  the  purchaser  under  an  execution  are  the  same 
as  those  of  the  creditor  upon  whose  suit  the  property  is 
sold,  f  he  case  of  Herring  &  Co.  v.  CannoHy  21  S.  C.  212, 
is  precisely  in  point,  and  thus  states  the  rule :  "The  purchase 
at  the  sheriff's  sale  for  the  benefit  of  suing  creditors,  admit- 
ted to  be  subsequent  creditors  without  notice,  gave  to  the 
purchaser  that  protection  which  is  extended  to  the  class  to 
which  the  creditor  in  execution  belonged,  whether  he,  the 
purchaser,  had  actual  notice  or  not."  Defendant  cites  the 
case  of  Armour  v.  Ross,  78  S.  C.  294,  58  S.  E.  941,  1135,  as 
authority  for  the  position  that  the  recording  act  only  extends 
its  protection  to  lien  creditors.  An  examination  of  that 
case,  however,  will  show  that  it  had  under  consideration  the 
statute  relating  to  bailments  and  conditional  sales  of  personal 
property,  and  has  no  application  to  the  question  at  issue  in 
this  case.  I  think  it  clear,  therefore,  that  plaintiff  is  a  pur- 
chaser for  valuable  consideration  without  actual  notice,  and 
the  only  constructive  notice  by  which  it  is  sought  to  charge 
him  is  the  record  of  the  deed  of  Charles  H.  Harrelson  to 
Ella  J.  Harrelson.  That  deed  was  executed  November  24, 
1898,  and  recorded  February  15,  1899.  At  both  of  these 
dates  the  land  was  the  admitted  property  of  Susan  Z.  Har- 
relson, and  Charles  H.  Harrelson  had  no  title  whatever  to 
the  land.  The  title  of  Charles  H.  Harrelson  was  not 
acquired  until  December,  1901,  nearly  three  years  subse- 
quent to  the  date  of  the  record  of  his  deed  to  Ella  J.  Har- 
relson, so,  therefore,  the  question  is  simply  whether  the 
record  of  that  deed  was  constructive  notice.  This  question 
is  quite  explicitly  and  conclusively  answered  in  the  negative 
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by  the  case  of  Richardson  v.  Lumber  Corporation,  93  S.  C. 
254,  75  S.  E.  371,  and  that  case  is  conclusive  of  this.  R.  J. 
Blackwell,  the  plaintiff,  being  a  purchaser  for  valuable  con- 
sideration without  notice,  either  actual  or  constructive,  of 
the  deed  of  Charles  H.  Harrelson,  the  rule  of  estoppel  can- 
not be  asserted  against  him. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the 
plaintiff  and  defendants  are  tenants  in  common  of  the  tract 
of  land  described  in  the  complaint  in  equal  proportions, 
to  wit,  one-half  each,  and  that  plaintiff  is  entitled  Jto  parti- 
tion. 

It  is  further  ordered,  adjudged  and  decreed  that  a  writ 
of  partition  in  the  usual  form  do  issue  as  provided  by  law. 

The  defendant  appealed  on  the  following  exceptions : 

T.  Because  his  Honor  erred  in  saying  that  Ella  J.  Har- 
relson admitted  that  C.  H.  Harrelson  had  no  title  at  the 
time  he  made  his  deed  to  her.  On  the  contrary,  it  is  ear- 
nestly contended  that  as  a  known  devisee  under  the  will  of 
Susan  Z.  Harrelson,  and  as  a  prospective  heir  at  law,  he 
had  some  right,  interest  or  thing  of  value  contingent,  but 
capable  of  being  sold,  and  that  upon  the  death  of  testatrix 
his  title  became  absolute,  and  under  covenants  of  his  deed 
passed  to  his  grantee,  Ella  J.  Harrelson. 

II.  Because  his  Honor  erred  in  holding  that  the  deed 
from  C.  H.  Harrelson  to  Ella  J.  Harrelson  was  of  no  more 
effect  than  a  quitclaim  deed,  whereas,  he  should  have  held 
that  it  is  in  form  a  deed  of  bargain  and  sale,  as  prescribed 
by  statute,  and  carries  with  it  all  the  effect  and  binding 
sanctions  of  a  fee  simple  deed. 

III.  Because  his  Honor  erred  in  holding  that  R.  J.  Black- 
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purchaser  at  the  execution  sale,  was  not  affected  by  the  con- 
structive notice  arising  from  the  record  of  the  deed  of 
C.  H.  Harrelson  to  Ella  J.  Harrelson,  and  was  not  affected 
by  the  actual  notice  of  the  rights  of  the  defendant  given 
at  the  time  the  sheriff's  sale  was  had,  whereas,  he  should 
have  held : 

( 1 )  That  the  deed  made  by  C.  H.  Harrelson  to  Ella  J. 
Harrelson  estopped  C.  H.  Harrelson  from  setting  up  any 
claim  to  the  land  in  controversy  herein. 

(2)  That  the  estoppel  operated  not  only  against  C.  H. 
Harrelson,  but  his  creditors,  including  R.  J.  Blackwell  & 
Company,  and  all  in  privity  with  the  said  C.  H.  Harrelson, 
including  R.  J.  Blackwell,  the  purchaser  at  the  execution 
sale. 

(3)  That  the  purchaser  at  the  sheriff's  sale  can  acquire 
no  higher  title  than  the  judgment  debtor  had,  and  hence, 
if  at  the  time  of  the  entry  of  the  judgment  and  sale,  C.  H. 
Harrelson  did  not  have  title,  and  was  estopped  from  setting 
up  title  to  the  premises,  the  estoppel  of  C.  H.  Harrelson 
operated  against  the  purchaser,  and  his  Honor  should  have 
held  that  the  original  record  of  the  conveyance  made  by 
C.  H.  Harrelson  to  Ella  J.  Harrelson  was  a  sufficient  record 
of  her  title  to  protect  her  rights  and  give  constructive  notice 
to  R.  J.  Blackwell  &  Company  and  the  other  creditors  of 
the  said  C.  H.  Harrelson,  but  that  at  any  rate,  the  actual 
notice  of  the  defendant's  rights  given  to  R.  J.  Blackwell, 
purchaser  at  the  execution  sale,  at  the  time  of  the  sale,  and 
before  he  purchased,  took  the  place  of  constructive  notice, 
and  this  of  itself  would  have  been  sufficient  to  protect  the 
defendant,  whether  her  deed  had  been  recorded  or  not. 

IV.  Because  his  Honor  erred  in  holding  that  R.  J.  Black- 
well  &  Company  extended  credit  to  C.  H.  Harrelson  on 
the  faith  of  his  being  the  owner  of  the  land  in  dispute,  but 
even  if  such  construction  can  be  placed  upon  the  agreed 
statement  of  facts,  still  his  Honor  erred  in  holding  that 
under  such  circumstances  C.  H.  Harrelson  could  not  have 
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sold  the  land  in  question  and  passed  a  good  title  at  any 
time  before  the  judgment  was  entered,  whereas,  he  should 
have  held  that  a  simple  contract  creditor  acquires  no  such 
interest  in  the  property  of  his  debtor  as  would  preclude  his 
debtor  in  good  faith  from  selling  and  disposing  of  his 
property  at  any  time  before  the  judgment  was  entered;  and 
he  should  have  further  held  that  said  R.  J.  Blackwell  & 
Company  were  not  innocent  creditors  without  notice,  for 
the  reason  that  the  deed  from  C.  H.  Harrelson  to  Ella  J. 
Harrelson  was  on  record  before  the  said  R,  J.  Blackwell  & 
Company  extended  credit  to  C.  H.  Harrelson ;  and  he  should 
have  further  held  that  no  misrepresentation  made  by  the 
said  C.  H.  Harrelson  as  to  the  ownership  of  the  land  could 
relieve  R.  J.  Blackwell  &  Company  from  the  effect  of  con- 
structive notice  arising  from  the  record  of  the  deed,  or 
prejudice  the  rights  of  Ella  J.  Harrelson;  and  he  should 
have  further  held  that  at  the  time  that  R.  J.  Blackwell  & 
Company  extended  credit  to  C.  H.  Harrelson,  the  defend- 
ant's title  to  the  property  in  dispute  had  been  made  perfect 
by  operation  of  law,  in  that  the  deed  for  C.  H.  Harrelson's 
contingent  interest,  made  in  1898,  and  duly  recorded, 
attempting  to  convey  the  fee,  had  been  made  perfect  by  the 
death  of  Susan  Z.  Harrelson,  and  the  probate  of  her  will, 
wherein  the  property  in  question  had  been  devised  to  C.  H. 
Harrelson  and  others,  and  that  the  personal  notice  of  the 
defendant's  rights  before  R.  J.  Blackwell  purchased  at  the 
execution  sale  fully  protected  her  rights. 

V.  Because  his  Honor  erred  in  holding  that  R.  J.  Black- 
well  was  a  purchaser  for  valuable  consideration  without 
notice,  either  actual  or  constructive,  of  the  deed  of  C.  H. 
Harrelson  to  Ella  J.  Harrelson,  and  that  the  rule  of  estoppel 
cannot  be  asserted  against  him,  whereas,  it  is  admitted,  and 
his  Honor  so  stated  in  his  decree,  not  only  that  the  deed  of 
C.  H.  Harrelson  to  Ella  J.  Harrelson  was  duly  recorded, 
but  that  actual  notice  also  was  given  at  the  time  of  the 
execution  sale  before  R.  J.  Blackwell  purchased,  and  his 
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Honor  erred,  not  only  as  to  this  undisputed  question  of 
fact,  but  as  a  matter  of  law,  in  holding  that  the  said  R.  J 
Blackwell  was  not  estopped  by  the  notice  so  given. 

Messrs.  Robt.  B.  Scarborough  and  W,  F.  Stackhouse, 
for  appellant,  submit:  The  expectant  estate  of  C,  H,  Har- 
relson  was  a  subject  of  alienation:  3  McC.  411;  4  DeS. 
651 ;  17  S.  C.  592;  21  S.  C.  55;  2  Pom.  Eq.  Juris.,  sec.  953; 
3  lb,,  sec.  1287.  His  deed  operated  by  way  of  estoppel: 
71  S.  C.  67;  93  S.  C.  258.  Its  record  gave  notice  to 
creditors  and  purchasers:  Civil  Code,  sec.  3542.  The  rights 
of  the  grantee  accrued  prior  to  the  extension  of  credit,  or 
rights  of  plaintiff,  distinguishing  21  S.  C.  212.  Purchasers 
rights  measured  by  those  of  the  judgment  debtor:  28  S.  C. 
223;  2  Rich.  Eq.  185;  93  S.  C.  254,  distinguished, 

Messrs,  Henry  Buck  and  A,  F.  Woods,  for  respondent, 
submit :  Deed  of  expectant  devisee  not  effective  until  death 
of  testatrix:  1  McC.  517;  36  S.  C.  43;  73  S.  C.  469;  5 
Rich.  9.  Record  prior  to  acquisition  of  title  not  notice  to 
creditors:  93  S.  C.  254;  95  S.  C.  347;  21  S.  C.  212;  28 
S.  C.  223.  Deed  conveyed  only  such  interest  as  grantor 
had  at  date  of  its  execution:  4  McC.  96;  75  S.  C  437;  85 
S.  C.  438;  96  S.  C.  145;  and  no  further  interest:  37  Am. 
Dec.  130;  73  N.  W.  932;  5  Rich.  9;  36  Am.  St.  Rep.  558: 
and  the  estoppel  cannot  apply  to  after-acquired  interest:  71 
S.  C.  67,  distinguished.  Quitclaim  deed:  34  S.  C.  559;  58 
Am.  Dec.  575;  38  N.  E.  334;  126  S.  W.  655;  75  Atl.  73. 

September  24,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Watts. 

For  the  reasons  stated  by  his  Honor,  T.  H.  Spain,  in  his 
Circuit  decree,  it  is  the  judgment  of  this  Court  that  the 
judgment  of  the  Circuit  Court  be  affirmed. 
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8943 

TROUT  V.  BURNETT  ET  AL. 

(88  S.  E.  684.) 

Distributions  op  Estates.     Heirs.     Illegitimates. 

Bastards — Inheritance  From — Statutory  Provisions — "Heir  at  Law." 
—Under  Civil  Code  1912,  sec.  8562,  which  was  enacted  in  1906,  and 
which  provides  that  any  illegitimate  child  whose  mother  shall  die 
intestate  shall,  so  far  as  her  property  is  concerned,  be  an  heir  at 
law  as  to  such  property,  the  children  of  an  illegitimate  child  who 
died  prior  to  1906  were  heirs  of  their  grandmother,  the  mother  of 
the  illegitimate  child,  who  died  subsequent  to  1906;  as  the  act  is 
remedial,  and  so  construed  is  not  retrospective,  since  it  looks  for- 
ward to  the  time  when  the  distribution  of  the  intestate's  estate  is 
to  be  made,  especially  in  view  of  section  8565,  providing  that  the 
lineal  descendants  of  an  "estate"  (intestate)  shall  represent  their 
respective  parents  and  take  among  them  the  share  or  shares  to  which 
their  parents  would  have  been  entitled  had  such  parents  survived 
the  intestate,  and,  moreover,  the  legislature  in  using  the  technical 
term  "heir  at  law"  must  have  intended  to  invest  the  illegitimate 
children  with  inheritable  blood  such  as  other  heirs  at  law  possess 

Before  Shipp,  J.,  Spartanburg,  April,  1914.     Reversed. 

Action  by  J.  W.  Trout,  plaintiflf-respondent,  against 
Stanley  Burnett,  Flavius  Burnett,  Joyce  Burnett,  Ruby 
Burnett  and  Eleanor  Burnett,  defendants-respondents, 
and  Iris  Wilson,  Ralph  McMillan  and  Nannie  McMillan, 
defendants-appellants.  The  facts  are  stated  in  the  master's 
report,  which  is  as  follows : 

"Mrs.  Nancy  D.  McClure  died  intestate  in  1910,  seized 
and  possessed  of  a  tract  of  88  acres  of  land,  about  eight 
miles  north  of  the  city  of  Spartanburg,  and  owning  a  small 
personal  estate.  This  suit  is  brought  by  plaintiff,  her  eldest 
son,  for  the  partition  and  division  of  her  property. 

'*Mrs.  McClure  was  first  married  to  a  man  named  Trout, 
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was  born  out  of  wedlock.  This  child,  Ella,  familiarly 
known  as  *Babe,'  was  married  to  R.  R.  McMillan.  To 
them  were  born  three  children,  viz. :  Iris  McMillan  (now 
Wilson),  Ralph  McMillan  and  Nannie  McMillan.  Ella 
McMillan  died  some  years  ago — previous  to  1906 — leaving 
her  husband  and  children  surviving  her.  After  the  birth  of 
Ella,  Mrs.  Trout  was  married  to  a  man  named  Burnett,  and 
to  them  was  born  one  child,  Otis  L.  Burnett,  who  died  in 
1908,  leaving  five  children,  viz. :  Stanley,  Flavins,  Joyce, 
Ruby  and  Eleanor  Burnett.  After  the  death  of  Mr.  Bur- 
nett, Mrs.  Burnett  married  a  man  by  the  name  of  McCIure, 
in  1893,  who  died  about  1903.  During  her  lifetime  Mrs. 
Nancy  D.  McClure  conveyed  certain  property  to  her  son, 
Otis  L.  Burnett,  which  plaintiff  alleges  to  have  been  in 
the  nature  of  advancements.  During  the  latter  years  of 
her  life  the  management  of  her  property  was  in  the  hands 
of  her  eldest  son,  the  plaintiff,  who  is  to  account  for  his 
handling  of  such  property.  These  two  questions  will  be 
considered  last  in  this  report.  I  shall  first  address  myself 
to  the  principal  question  arising  herein,  viz. :  Are  the  chil- 
dren of  Ella  McMillan  heirs  at  law  of  their  grandmother, 
Mrs.  Nancy  D.  McClure?  Are  they  entitled  to  represent 
their  mother,  Ella  McMillan,  and  to  take  among  them  the 
share  to  which  she  would  have  been  entitled  if  she  had  sur- 
vived the  intestate,  Mrs.  Nancy  D.  McClure? 

"Section  3562,  vol.  I,  Code  of  1912,  is  (in  part)  as 
follows : 

"  *Any  illegitimate  child  *  *  *  whose  mother  shall  die 
intestate,  possessed  of  any  real  or  personal  property,  shall 
be,  so  far  as  said  property  is  concerned,  an  heir  *  *  ♦  at  law 
as  to  said  property,  notwithstanding  any  law  or  usage  to  the 
contrary.' 

"This  is  the  act  of  1906  (XXV  Stats.  156),  and  was 
enacted  after  the  death  of  Ella  McMillan,  the  illegitimate 
child,  but  before  the  death  of   Nancy  D.   McClure,   her 
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mother.  Can  the  legitimate  children  of  Ella  McMillan 
share  in  the  distribution  of  the  estate  of  their  grandmother? 

"The  act  is  an  enabling  and  remedial  statute,  afTecting  the 
rights  of  those  who  have  heretofore  been  under  the  ban  of 
law,  and  giving  a  remedy  where  none  existed  before.  In 
such  cases  it  is  to  be  presumed  that  the  legislature  intended 
the  most  beneficial  construction  of  the  act  consistent  with  a 
proper  regard  for  the  ordinary  canons  of  construction. 
Before  the  passage  of  this  act  illegitimate  children  could  not 
inherit;  a  bastard  was  said  to  be  nullius  films.  It  would 
seem  that  the  illegitimate  child  was  not  allowed  to  inherit 
for  two  reasons:  (1)  In  order  that  a  penalty  might  be 
inflicted  for  wrongdoing  (the  penalty  here  falling  upon  the 
only  innocent  person  concerned  in  the  committing  of 
the  wrong),  and  (2)  because  his  parentage  was  uncertain 
(though,  of  course,  no  uncertainty  could  exist  in  the  case 
of  the  mother). 

**In  the  case  at  bar  the  only  doubt  as  to  the  right  of  the 
children  of  Ella  McMillan  to  inherit  arises  out  of  the  fact 
that  their  mother  (the  person  whom  it  would  seem  that  the 
statute  was  meant  to  benefit)  was  dead  before  the  passage 
of  the  act.  This  statute  was  intended  by  the  legislature  to 
invest  the  illegitimate  child  (so  far  as  his  mother's  property 
is  concerned)  with  inheritable  blood,  as  if  he  had  been  bom 
in  wedlock.  Can  this  statute  breathe  the  breath  of  life  into 
the  dead  illegitimate  and  invest  her  with  such  inheritable 
blood  as  that  she  can  transmit  to  her  children  the  right  to 
inherit  from  the  one  from  whom  she  could  inherit  if  she  had 
lived?  Would  such  a  construction  of  the  law  be  retrospec- 
tive?    It  is  a  well  settled  rule  that  an  heir  may  transmit 
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a  case  the  provision  of  the  statute  does  not  apply  to  the 
grandchildren  of  the  mother  of  the  illegitimate  child. 

*'The  contrary  view  is  taken  by  the  Texas  Court,  in  the 
case  of  Blair  v.  Adams,  59  Fed.  Rep.  243,  and  by  the 
Illinois  Court  in  Bales  v.  Elder,  118  111.  436,  11  N.  E.  421. 
So  also  by  the  Indiana  Court,  in  Moran  v.  Holiday,  reported 
in  77  N.  E.  861.  The  last  named  case  is  strongly  relied 
upon  by  defendants,  and  will  doubtless  be  fully  presented  to 
the  Court  by  counsel.  In  this  case  the  illegitimate  daughter 
died  June  7,  1892,  the  enabling  statute  was  passed  in  1901, 
and  the  intestate  died  in  1902.  The  widow  and  mother  of 
another  illegitimate  son  claims  all  the  property,  on  the 
ground  that  the  first  illegitimate  daughter  died  nine  years 
before  the  statute  was  passed,  but  the  Court  decided  that 
the  children  of  the  illegitimate  daughter  should  share  in  the 
distribution  of  the  estate. 

"In  Bales  v.  Elder,  supra,  suit  was  brought  to  partition 
the  land  of  Hiram  Walker,  a  legitimate  son  of  Sarah  Wal- 
ker, a  woman  who  had  an  illegitimate  son,  Hampton  D. 
Bales.  Hiram  Walker  died  intestate,  leaving  (as  defend- 
ants contended)  one  sister  and  the  descendants  of  four  sis- 
ters as  his  only  heirs  at  law.  Hampton  D.  Bales,  the  ille- 
gitimate, died  in  1852,  Sarah  Walker  in  1854,  the  statute 
was  passed  in  1872,  and  this  case  was  tried  in  1887.  The 
question  was  whether  or  not  the  children  of  the  illegitimate 
Hampton  D.  Bales  were  heirs  at  law  of  their  uncle,  Hiram 
Walker,  along  with  his  sisters'  children  and  surviving  sister. 
In  this  case  the  illegitimate  had  been  dead  for  twenty  years 
when  the  act  was  passed.  In  deciding  that  ihe  descendants 
of  the  illegitimate  were  heirs  at  law^  and  as  such  should  par- 
ticipate in  the  distribution  of  the  Walker  estate,  the  Court 
says : 

"  *It  is  claimed  that  appellant  cannot  claim  under  the  act 
of  1872,  for  the  reason  that  Sarah  Walker  and  Hampton  D. 
Bales  both  died  before  the  act  was  passed.  There  is  no 
provision  of  the  act  under  which  its  application  is  limited 
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and  confined  to  a  case  where  the  mother  and  illegitimate 
may  be  living  at  the  time  the  act  took  effect.  This  act  is  one 
prescribing  a  rule  of  descent  of  property.  *  *  *  The  appel- 
lants do  not  claim  a  part  of  this  estate  as  heirs  of  Sarah 
Walker,  or  Hampton  D.  Bales,  but  they  claim  as  the  heirs 
of  Hiram  Walker;  and  as  he  died  after  the  act  of  1872  was 
adopted,  his  estate  must  descend  and  be  distributed  accord- 
ing to  that  act.' 

"The  effect  of  this  case  is  to  hold  that  such  application  of 
the  statute  as  the  defendants  in  the  case  at  bar  ask  for  is  not 
retrospective;  and  I  hold  as  a  matter  of  law  that  the  act  of 
the  legislature  of  1906  (sec.  3562)  would  not  be  retrospec- 
tive when  so  applied,  for  the  reason  that  the  act  looks  for- 
ward to  the  time  when  the  distribution  of  the  intestate's 
estate  is  to  be  made,  and  not  backward  to  the  time  when  the 
illegitimate  died,  le?iving  children.  After  a  very  long  and 
careful  consideration  of  this  case,  I  have  been  forced  to  this 
conclusion,  although  I  must  state  that  the  case  has  been  an 
exceedingly  difficult  case  to  decide.  I  do  not  find  it  neces- 
sary, however,  to  base  my  report  upon  the  cases  decided 
from  Indiana,  Illinois  and  Texas  alone ;  the  plain  provision 
of  our  own  statute  is  much  clearer  and  simpler  than  the 
reasoning  in  these  cases  cited  from  other  jurisdictions. 
Section  3555,  vol.  I,  Code  of  1912,  subdivision  I,  c.  2,  reads 
as  follows: 

*'  The  lineal  descendants  of  the  intestate  shall  represent 
their  respective  parents,  and  shall  take  among  them  the 
share  or  shares  to  which  their  parents  would  have  been 
entitled  had  such  parents  survived  the  intestate.' 
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provisions  of  the  law  together  (sec.  3562  and  sec.  3555, 
subd.  1 )  we  shall  be  forced  to  the  conclusion  that  the  chil- 
dren of  Ella  McMillan  are  heirs  at  law  of  Nancy  D. 
McClure;  our  statute  says  that  they  shall  represent  their 
mother,  and  take  the  share  she  would  have  been  entitled  to 
if  she  had  survived  her  parent.  Such  a  construction  does 
not  make  the  statute  retroactive,  because  the  statute  is  look- 
ing forward  to  thfe  death  of  the  ancestor,  to  the  time  of  the 
distribution  of  the  intestate's  property.  When  the  legisla- 
ture uses  a  technical  word,  it  is  to  be  presumed  that  they 
intended  a  technical  construction  to  be  given  it.  Therefore, 
if  an  illegitimate  is  to  be  the  ''heir  at  law"  of  his  mother,  he 
is  to  be  invested  with  inheritable  blood,  such  as  other  ''heirs 
at  law"  possess  under  the  plain  wording  of  the  statutes 
already  in  force.  I  hold,  therefore,  that  the  act  under  con- 
sideration invested  even  a  dead  illegitimate  child  with  herit- 
able blood,  which  such  child  could  transmit  to  his  living 
children,  so  as  to  enable  them  to  share  in  the  distribution  of 
any  property  of  which  the  mother  of  such  dead  illegitimate 
child  might  die  seized  and  possessed  of,  after  the  passage 
of  the  act.  Therefore,  Iris  Wilson,  Ralph  McMillan  and 
Nannie  McMillan  are  heirs  at  law  of  their  grandmother, 
Nancy  D.  McClure,  and  as  such  are  entitled  to  their  share 
of  her  estate,  i.  e.,  the  share  that  their  mother  would  have 
been  entitled  to  if  she  had  lived  longer  than  Nancy  D. 
McClure.     Ita  lex  scripta  est." 

To  this  report  the  plaintiff,  J.  W.  Trout,  and  the  defend- 
ants, Stanley  Burnett,  Flavins  Burnett,  Joyce  Burnett,  Ruby 
Burnett  and  Eleanor  Burnett,  excepted,  upon  the  ground 
that  the  master  erred  : 

First.  In  holding  that  the  defendants,  Iris  Wilson,  Ralph 
McMillan  and  Nannie  McMillan,  are  the  heirs  at  law  of 
their  grandmother,  Nancy  D.  McClure. 

Second.  In  holding  that  the  said  defendants  are  entitled 
to  the  share  of  their  grandmother's  estate  that  their  mother, 
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Ella  McMillan,  the  illegitimate  daughter  of  Nancy  D. 
McClure,  would  have  taken  had  she  survived  her  mother. 

Third.  In  holding  that  the  act  of  1906,  section  3562, 
Code  Law,  vol.  I,  1912,  was  retroactive  and  invested  a  dead 
illegitimate  child  with  heritable  blood. 

Fourth.  In  failing  to  hold  that  the  act  of  1906,  section 
3562,  Code  Law,  was  not  retroactive,  and  that  Ella  McMil- 
lan never  had  any  vested  interest  in  her  mother's  estate 
which  she  could  transmit  to  her  children. 

Fifth.  In  failing  to  hold  that  Iris  Wilson,  Ralph  McMil- 
lan and  Nannie  McMillan  were  not  the  lineal  descendants 
of  Mrs.  Nancy  D.  McClure,  and  not  entitled  to  any  part  of 
her  estate. 

From  the  Circuit  decree,  reversing  the  master's  report, 
this  appeal  is  taken. 

Messrs,  Gwynn  &  Hannon,  for  appellants,  cite :  As  to  the 
construction  of  remedial  statutes:  187  Fed.  951;  192  Fed. 
582;  180  Fed.  833;  81  S.  E.  283;  74  N.  E.  274;  77  N.  E. 
861;  Hall  v.  Hull,  in  Hun.  311;  36  Cyc.  1174,  1209;  93 
S.  C.  216.  Effect  of  codification  in  Civil  Code:  Sec.  3555; 
96  S.  C.  313.  Right  to  inherit  not  vested:  14  Cyc.  25;  5 
Cyc.  642,  note  95  and  96;  45  Ga.  575;  118  111.  436;  121  III. 
217;  41  Iowa  650;  83  Me.  251;  54  N.  C.  243;  78  N.  C. 
412;  16  R.  I.  597.  Death  of  illegitimate  before  descent 
cast  will  not  preclude  his  issue  from  receiving  the  estate 
through  him:  5  Cyc,  p.  642,  note  96,  and  cases  cited;  11 
Mete.  294,  criticised)  77  N.  E.  861. 

Messrs.  Carson  &  Boyd  and  John  Gary  Evans  and  /.  C. 
Blackwood)  for  respondents,  submit :  Position  of  statute  in 
Code  immaterial:  48  S.  C.  558.  Interpretation  of  statutes: 
Endlich,  sec.  4;  56  S.  C.  180;  11  Mete.  294;  5  Stats.  162. 
''Heir''  defined:  2  DeS.  Eq.  57;  /&.  18. 

September  24,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Watts. 
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This  was  a  suit  brought  to  partition  the  lands  of  Nancy 
D.  McClure,  who  died  intestate  in  1910.  She  left  surviv- 
ing her  as  her  heirs  at  law  the  respondents,  who  are  her  son 
and  the  children  of  a  predeceased  son.  The  appellants  are 
the  children  of  a  predeceased  daughter,  who  was  an  illegiti- 
mate daughter  of  Nancy  D.  McClure.  The  only  question 
involved  in  the  appeal  is :  "Do  the  children  of  Ella  McMillan, 
born  Ella  Trout,  who  was  an  illegitimate  daughter  of 
Nancy  D.  McClure,  take  as  heirs  of  the  estate  of  their 
grandmother,  Nancy  D.  McClure,  who  died  intestate?'* 
Their  mother,  Ella  McMillan,  having  died  several  years 
before  her  mother,  Nancy  D.  McClure,  and  prior  to  the 
enactment  of  the  statute  of  1906  (25  Stats,  at  L.  156;  Civil 
Code  1912,  sec.  3562).  The  master  found  that  they  were 
entitled  to  inherit  and  so  recommended,  but  upon  exceptions 
to  his  report,  his  Honor,  Judge  Shipp,  reversed  his  report, 
and  decreed  that  they  were  not  entitled  to  inherit,  and  from 
this  decree  an  appeal  is  taken,  and  above  question  is  raised 
for  determination.  We  are  inclined  to  give  a  broad  and 
liberal  interpretation  to  the  act  of  the  legislature,  and  not 
a  narrow,  restricted  interpretation.  It  was  clearly  the  inten- 
tion of  the  legislature,  when  they  enacted  the  act  in  ques- 
tion, that  the  illegitimate  children,  whose  mother  should  die 
intestate  possessed  of  any  real  or  personal  property,  should 
inherit,  as  far  as  that  property  is  concerned,  as  an  heir;  and 
it  was  the  intention  to  make  the  illegitimate  child  an  heir  of 
the  mother  of  the  property  she  was  possessed  of  at  her 
death,  and  in  the  event  of  the  illegitimate  child's  death  leav- 
ing heirs  born  in  wedlock  that  they  should  take  the  share 
their  parent  would  have  taken  if  alive.  In  other  words,  it 
was  the  intention  of  the  legislature  by  the  act  to  make  the 
illegitimate  child  an  heir  to  inherit  the  property  that  the 
mother  was  seized  and  possessed  of  at  her  death,  and  having 
so  made  the  illegitimate  child  an  heir  at  law,  the  illegiti- 
mate's child  would  inherit  the  share  that  the  illegitimate 
child  would  have  inherited  if  alive.     We  cannot  add  to  the 
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reasoning  of  the  admirable  report  of  the  master  for  Spar- 
tanburg county,  S.  T.  Lanham,  Esq.,  on  this  question.  His 
report  is  sustained  both  by  reason  and  authority  cited  by 
him.  The  exceptions  to  the  decree  of  his  flonor,  Judge 
Shipp,  are  sustained  and  his  decree  reversed. 

Mr.  Justice  Fraser,  dissenting.  I  dissent.  It  is  clear 
to  my  mind  that  the  right  of  illegitimates  to  inherit  is  a 
restricted  right  under  the  act  of  1906  (25  Stats.  156;  Civil 
Code,  1912,  sec.  3562).  The  restriction  is  to  property,  real 
or  personal,  of  which  the  mother  was  possessed,  and  only  as 
to  such  property  are  the  children  heirs  at  law.  If  the  legis- 
lature intended  to  give  inheritable  blood  generally,  why  use 
the  words  **be  so  far  as  said  property  is  concerned,  an  heir" 
or  heirs  at  law  *'as  to  such  property." 


8949 

FOLK  V.  SEABOARD  AIR  LINE  RAILWAY. 

(88  S.  E.  452.) 

Railroadb.     AccroENT  AT  Crossiko.     Fright  op  Animal.     WiLruLNEas. 
Evidence.     Contributory  Negliobnce.     Pleading.     Damages. 

1.  Railroads — Accidents  at  Crossing — "Collision." — Civil  Code  1912, 
sec.  8280,  making  a  railroad  liable  for  a  "collision*'  at  a  crossing  in 
absence  of  statutory  signals,  unless  plaintiff  is  guilty  of  gross  negli- 
gence, is  applicable,  though  there  is  no  actual  contact,  as  where  ^ 
horse,  frightened  by  a  train  backing  without  giving  the  statutory 
signals,  ran  up  the  track,  injuring  the  occupants  of  the  buggy. 

2.  Negligence  —  W^ilful  Negligence  —  Contributory  Negligence  as 
Defense. — Contributory  negligence  is  no  defense  to  wilful  negligence. 

8.  Raimioads — Crossing   Accident — Evidence. — Evidence  of   failure  to 
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5.  Damages — Personal  Injubies — Fhioht — EvroENCE. — In  an  action  for 
injuries  sustained  in  a  runaway  by  a  backing  train  at  a  crossing, 
evidence  of  the  fright  shown  by  plaintiff  and  worry  she  suffered  in 
connection  with  her  bodily  injury  was  competent. 

6.  Damages — Physical  Injubies — Nervous  System. — In  an  action  for 
personal  injuries  the  jury  may  consider  in  fixing  damages  plaintiff's 
mental  anguish  and  worry,  but  only  in  connection  with  her  physical 
injury  and  the  injury  to  her  nervous  system. 

Before  Gage,  J.,  Bamberg,  November,  1913.     Affirmed. 

Action  by  Alma  Folk  against  Seaboard  Air  Line  Rail- 
way to  recover  damages  for  injuries  received  at  a  railroad 
crossing.  From  a  judgment  for  plaintiff,  defendant 
appeals.  The  pleadings,  facts  and  the  first  exception  to 
the  charge  to  the  jury  are  stated  in  the  opinion  of  the  Court. 
The  charge  on  Circuit  was  as  follows : 

There  are  four  main  questions  for  you  to  decide  in  this 
case.  Get  the  allegations  first  thoroughly  in  your  minds, 
and  I  think  you  will  have  no  trouble  about  understanding 
what  I  say  to  you. 

It  is  contended  by  plaintiff's  counsel  that  on  the  day  in 
December,  in  question,  of  last  year,  about  which  the  wit- 
nesses testified,  a  freight  train  was  standing  on  the  line  of 
the  Seaboard  Air  Line  Railway,  a  short  distance  north  of 
the  town  of  Denmark;  that  the  engine  was  facing  dow^n 
towards  Denmark,  and  with  the  tail  back  up  towards  Colum- 
bia. Their  contention  is  that  Miss  Folk  was  crossing  that 
railroad  track,  on  a  public  highway,  going  from  her  home 
towards  the  east,  and  as  she  got  upon  the  track  she  saw 
upon  the  track  the  tail  end  of  the  car,  and  that  as  she  was 
about  to  cross  the  track,  the  engineer  operating  that  train 
of  cars,  at  the  other  end  of  the  line,  applied  the  steam  and 
backed  suddenly,  frightening  the  mule,  and  the  mule  ran 
up  the  track,  going  north  and  injuring  the  lady.  Now,  that 
is  her  contention. 

Footnote. — As  to  duty  of  trainmen  where  animals  are  frightened  by 
the  train,  but  not  struck  by  it,  see  note  in  46  L.  R.  A.  (N.  S.)  430. 


Digitized  by 


Google 


286  Foi.K  V.  Railway. 


Judge's  Charge.  [99S.C. 


Now,  J:he  first  question  for  you  to  decide  is  whose  act 
brought  about  the  trouble.  The  railroad  contends,  and  I 
shall  take  that  up  first,  because  it  lies  just  at  the  threshold 
of  the  case,  the  railroad  contends  that  whatever  happened, 
happened  by  reason  of  what  the  lady  and  her  brother  did. 
The  railroad  charges  that  the  driver  of  the  buggy  was  care- 
less, was  the  careless  one,  and  if  that  is  so,  if  this  act  brought 
on  the  injury,  he  is  liable  and  not  the  railroad  company.  I 
charge  you  this,  that  in  order  to  defeat  her  right  of  action, 
in  order  to  deprive  her  of  the  right  to  sue,  the  driver  of  the 
buggy  must  have  been  guilty  of  gross  negligence,  and  gross 
negligence  means  what  the  words  imply.  I  say  that,  because 
that  is  the  statute  law.  If  this  thing  occurred  at  a  public 
crossing,  that  is,  where  a  dirt  highway  crosses  a  railroad 
highway,  in  order  to  -defeat  the  man  in  the  buggy  of  his 
right,  he  must  have  been  guilty  of  gross  negligence  about 
what  he  did.  Gross  negligence  means  something  more  than 
ordinary  negligence.  It  means  negligence  in  large  degree. 
If  you  find  out  that  the  driver  of  that  buggy  was  guilty  of 
negligence  in  large  degree,  and  that  was  the  thing  which 
brought  about  the  event,  you  find  a  verdict  for  the  defend- 
ant. If  you  conclude  that  the  driver  of  the  buggy  was  not 
guilty  of  negligence,  or  at  least  guilty  of  gross  negligence, 
then  you  go  one  step  further  and  inquire  whetfier  or  not 
the  railroad  was  negligent.  The  word  negligent  means 
carelessness.  Put  yourselves  right  where  these  parties  were 
at  the  critical  place  and  time.  The  place  here  in  contro- 
versy is  where  a  public  highway  crosses  a  railroad  highway, 
and  at  that  point,  at  that  crossing,  in  the  very  nature  of  the 
case,  the  right  of  both  parties  is  locked.  The  railroad  may 
not  use  its  track  at  a  crossing  with  the  same  liberty  and 
freedom  as  it  does  everywhere,  and  a  man  in  a  vehicle  may 
not  use  the  highway  at  the  crossing  with  the  same  freedom 
that  he  uses  it  elsewhere. 

Well,  now,  what  was  the  duty  of  the  railroad  company 
when  it  wants  to  go  over  the  crossing,  and  by  crossing  I 
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mean  the  exact  spot  where  the  dirt  highway  crosses  the  rail- 
road highway;  what  is  the  duty  of  the  man  in  charge  of  the 
freight  train  before  he  passes  his  cars  over  that  crossing — 
you  will  inquire,  where  was  the  engineer,  and  you  will 
inquire  how  long  was  the  train;  you  will  inquire  who  was 
on  the  back  of  the  train  next  to  the  crossing.  The  statute 
law,  passed  by  the  legislature,  exacts  of  the  operators  of 
trains  the  performance  of  certain  acts  before  they  may  go 
over  that  crossing;  one  is,  that  they  must  give  notice  of  their 
purpose  to  go  over  there  by  the  ringing  of  a  bell  or  the  blow- 
ing of  a  whistle,  so  that  persons  in  vehicles  or  on  foot  may 
have  notice  of  their  intent.  Now,  did  the  railroad  servants, 
the  engineers  and  flagman  and  conductors  on  that  day — did 
they  exercise  ordinary  care  in  backing  the  train  over  the 
crossing?  That  is  the  exact  issue  for  the  jury.  If  they  did 
that  that  exonerates  them  and  they  have  done  no  wrong. 
If  they  failed  to  do  what  they  ought  to  have  done,  if  they 
backed  back  suddenly  with  their  cars  over  the  crossing, 
without  warning  and  without  notice  to  those  behind,  and 
without  looking  for  those  behind,  if  in  your  judgment  that 
was  a  failure  to  exercise  ordinary  care,  that  is  what  the  law 
calls  carelessness  or  negligence.  If  you  find  that  fact,  then 
you  convict  the  railroad  company  of  wrongdoing.  If  you 
convict  the  railroad  of  wrongdoing,  then  you  go  one  step 
further.  The  plaintiff,  Miss  Folk,  contends  that  the  rail- 
road was  not  only  guilty  of  negligence,  but  was  guilty  of 
recklessness.  Negligence  is  one  thing  and  recklessness  is 
another,  and  each  one  speaks  for  itself.  Words  are  used 
to  express  ideas,  and  if  I  go  and  explain  words  which  are 
self-explanatory,  there  is  danger  of  my  confusing  you. 

Well,  now,  come  to  the  matter  of  recklessness.  That 
means  what  the  words  imply.  If  you  see  a  man  driving  a 
buggy  through  a  street,  he  might  drive  it  with  so  little  care 
you  would  say  that  he  is  a  negligent  man,  or  he  might  drive 
it  with  so  great  a  lack  of  care  that  you  would  say  that  is  a 
reckless  man.     The  two  words  are  different.     One  shades 
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oflf  the  other,  and  it  is  not  always  easy  to  discern  the  dif- 
ference between  the  two.  You  know  w^hat  a  careless,  and 
what  a  reckless  man  is. 

Miss  Folk's  contention  is  that  these  conductors  and  engi- 
neers and  flagman,  on  that  day,  were  not  only  careless  in 
backing  that  car,  but  were  reckless.  That  is  a  matter  for 
the  jury.  It  is  sometimes  called  wilfulness.  It  all  means 
the  same  thing.  It  indicates  that  condition  of  mind,  or 
purpose,  which  has  no  regard  for  the  rights  of  other  people. 
Miss  Folk  contends  that  the  railroad  was  reckless,  and  she 
must  prove  it  by  a  preponderance  of  the  testimony,  that  is, 
she  must  satisfy  you  that  what  the  railroad  did  on  that  day 
was  a  wilful  or  reckless  act.  Well,  now,  why  am  I  charging 
you  the  difference  between  carelessness  and  recklessness — 
for  this  reason,  when  you  come  to  consider  a  careless  act, 
she  is  entitled  to  recover  actual  damages,  and  when  you 
consider  a  reckless  act,  she  is  entitled  to  recover  what  is 
called  punitive  damages.  In  the  one  case  she  is  entitled  to 
be  compensated  for  the  injury  done,  and  in  the  other  case, 
she  is  entitled  to  punish  the  railroad  by  giving  smart  money 

If  a  man  runs  against  you  in  the  street  and  breaks  your 
buggy,  and  it  costs  you  five  dollars  to  replace  it,  your  actual 
damage  is  five  dollars,  and  he  must  pay  you  five  dollars  to 
mend  that  wheel.  But  if  he  runs  against  jou  on  purpose, 
for  meanness,  you  are  entitled  to  have  him  pay  you  for 
that  recklessness  whatever  the  jury  assesses.  That  is  the 
difference. 

This  lady  claims  that  she  is  entitled  to  so  much  money  as 
actual  damages,  and  that  means  what  the  words  imply. 
She  claims  that  she  was  injured  in  the  body.     You  heard 
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cents  what  the  value  of  a  broken  limb  is  ?  You  have  to  do 
it  because  there  is  no  other  way  to  do  it.  The  same  way 
with  this  lady.  You  cannot  weigh  exactly  in  dollars  and 
cents  how  much  she  is  damaged,  because  you  don't  know, 
but  you  can  do  the  best  you  can.  And  that  is  all  that  a  jury 
can  do  in  any  case.  You  must  do  the  best  you  can  towards 
fixing  in  dollars  and  cents  the  actual  damages  done  to  her 
body.  She  sues  not  only  for  actual  damages,  but  she 
claims  that  that  indefinable  thing  called  the  nervous  system 
has  been  injured — that  she  is  made  nervous.  You  have 
heard  doctors  talk  about  those  things,  and  you  know  some- 
thing about  them,  and  if  you  are  able  to  do  so  you  must 
compensate  her  for  that  injury,  too,  because  the  nerves  are 
a  part  of  the  body,  like  the  bones  and  skin,  and  if  that 
undiscemible  and  indefinable  thing  called  the  nervous 
system  has  been  injured  by  what  the  mule  did  on  that  day, 
she  is  entitled  to  be  compensated  for  that.  That  is  a  part 
of  her  actual  damages,  and  she  claims  in  addition  to  that 
that  she  has  suflfered  what  is  called  worry  of  mind,  mental 
anguish.  If  she  suflfered  in  her  body,  and  suflfered  mental 
anguish — not  a  simple  fright,  but  mental  anguish,  serious 
trouble  of  the  mind,  and  suflfered  by  reason  of  J;he  extraor- 
dinary circumstances  brought  on  by  the  wrongful  act  of 
the  railroad  company.  If  the  circumstances  were  extraor- 
dinary, she  is  entitled  to  be  compensated.  On  the  other 
side,  she  wants  you  to  add  to  that  whatever  you  assess 
against  the  railroad  for  smart  money,  for  punitive  damages, 
if  you  conclude  that  the  act  of  the  railroad  servants  on  that 
day  was  reckless. 

The  second,  third,  fourth  and  fifth  exceptions  were  as 
follows : 

II.  Because  his  Honor  should^  have  charged  defendant's 
third  request,  as  follows : 

**3.  The  complaint  alleges  that  upon  approaching  the 
track  plaintiflf  and  her  brother,  who  was  driving,  stopped, 
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looked  and  listened  for  the  approach  of  the  train.  The 
answer  puts  this  in  issue,  and  if  the  plaintiff  did  not  exercise 
slight  care  to  avoid  the  danger,  such  as  a  person  of  ordinary 
care  and  prudence  would  have  exercised,  under  similar 
circumstances,  and  such  failure  contributed  to  her  injury, 
as  a  proximate  cause  thereof,  without  which  it  would  not 
have  occurred,  then  she  cannot  recover,  because  of  the  neg- 
ligence of  defendant,  if  any." 

The  error  being  that  this  was  a  correct  proposition  of  law 
on  the  pleadings  and  testimony  and  defendant  was  entitled 
to  the  defense  of  contributory  negligence  to  the  extent  pre- 
sented by  this  defense,  which  it  did  not  otherwise  secure. 

III.  Because  his  Honor  erred  in  refusing  defendant's 
motion  to  strike  from  the  second  paragraph  of  the  com- 
plaint the  following  portion : 

"That  even  after  the  said  mule  was  stopped  the  plaintiff 
was  still  in  great  fear  and  dread  because  the  passenger  train 
going  north  was  about  due,  and  the  plaintiff  feared  they 
would  not  be  able  to  get  out  of  the  excavation  and  off  of  the 
track  before  said  train  passed." 

The  error  being  that  this  portion  alleged  fear  and  dread 
suffered  by  plaintiff  and  the  complaint  contained  no  allega- 
tion that  such  fear  or  dread  resulted  in  bodily  injury  and 
the  same  was,  therefore,  not  a  legal  element  of  damage. 

IV.  Because  his  Honor  allowed  plaintiff  to  testify  as 
follows,  over  defendant's  objection: 

"Q.  State  whether  or  not,  while  you  were  standing  there, 
you  saw  or  knew  anything,  of  the  time  of  the  passenger 
train  coming  north  being  due  ? 

'*Mr.  Lyles :  We  object  to  that  line  of  testimony,  on  the 
ground  that  it  is  irrelevant  and  incompetent,  and  more  par- 
ticularly because  it  is  a  statement  of  the  mental  condition, 
not  connected  with  the  injury. 

*'Q.  State  whether  or  not  you  saw  anything  that  indi- 
cated that  the  passenger  train  was  due?  A.  I  saw  the 
smoke  down  the  track. 
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**Q.  State  whether  or  not  you  were  afraid?  A.  I  could 
not  have — I  came  to  my  senses — I  do  not  know  whether 
I  was  thrown  out,  but  the  first  thing  I  knew  I  was  standing 
on  the  main  line  track,  looking  down  towards  Denmark, 
atid  I  saw  the  smoke  of  a  train. 

"Q.  State  whether  or  not  you  realized  at  that  time  that 
the  passenger  train  that  was  coming  north  was  about  due? 
A.  It  was  due,  and  it  was  time  for  it,  at  the  time,  and  I  was 
afraid  that  we  could  not  get  off  the  track. 

"Mr.  Lyles :  We  renew  our  objection  to  that  line  of  tes- 
timony, and  further,  because  her  own  testimony  shows  the 
other  train  to  be  down  at  the  station  or  below  the  station. 

"The  Court:  Note  the  exception  and  go  ahead." 

The  error  being  that  fear,  dread,  and  mental  distress,  so 
testified  to,  was  not  competent  as  an  element  of  damage  in 
absence  of  proof  showing  that  such  fear,  etc.,  resulted  in 
or  was  connected  with  bodily  injury. 

V.  Because  his  Honor  erred  in  charging  the  jury  as 
follows : 

"That  is  a  part  of  her  actual  damages,  and  she  claims  m 
addition  to  that  that  she  has  suffered  what  is  called  worry 
of  mind,  mental  anguish.  If  she  suffered  in  her  body,  and 
suffered  mental  anguish — not  a  simple  fright,  but  mental 
anguish,  serious  trouble  of  the  mind,  and  suffered  by  reason 
of  the  extraordinary  circumstances  brought  on  by  the 
wrongful  act  of  the  railroad  company,  if  the  circumstances 
were  extraordinary,  she  is  entitled  to  be  compensated." 

The  error  being  that  the  jury  were  thereby  instructed  that 
they  could  allow  damages  for  worry  of  mind  or  mental 
anguish  standing  alone,  and  even  though  such  worry  of 
inind  or  mental  anguish  did  not  result  in  or  was  discon- 
nected with  any  bodily  injury,  contrary  to  the  rule  that 
fright,  fear,  mental  distress,  worry  of  mind  or  mental 
anguish  are  not  elements  of  damage  when  disconnected 
with,  or  not  resulting  in,  bodily  injury. 
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Messrs.  May  field  &  Free  and  Lyies  &  Lyles,  for  appel- 
lant, submit :  Burden  of  plaintiff  to  prove  defendant's  neg- 
ligence the  proximate  cause  of  the  injuries:  62  S.  C.  130, 
141.  Under  general  denial  defendant  entitled  to  shozc  the 
cause  of  injury  was  either  plaintiff's  07vn  act,  59  S.  C.  535, 
or  the  act  of  some  one  for  zifhom  defendant  was  not  respon- 
sible, 51  S.  C.  79;  Civil  Code,  1912,  sec.  3230.  only  applies 
where  there  is  an  actual  collision;  Civil  Code,  sec.  3222, 
imposes  no  restrictions  on  right  to  plead  contributory  negli- 
gence: 87  S.  C.  324.  Charge  required  plaintiff's  negligence 
to  be  entire  cause  of  injury  to  bar  recovery:  56  S.  C.  95. 
Issue  as  to  contributory  negligence  in  this  case  was  raised  by 
general  denial  in  anszver:  50  S.  C.  49;  66  S.  C.  135,  140;  68 
S.  C.  512,  514;  73  S.  C.  503,  511;  76  S.  C.  452,  458;  82 
S.  C.  565,  568.  Plaintiff's  conduct  showed  gross  negli- 
gence: 94  S.  C.  143.  Damages  not  recoverable  for  mental 
anguish  unconnected  with  bodily  injury:  52  S.  C.  323. 
Testimony  as  to  fright  and  mental  anguish  speculative: 
81  S.  C.  31 ;  78  S.  C.  556.  Allegations  of  complaint  should 
have  been  stricken  out:  91  S.  C.  417. 

Messrs,  Carter  &  Carter  and  R,  C.  Hardwick,  for 
respondents:  Any  error  in  charge  as  to  punitive  damages 
Xios  harmless,  as  jury  found  the  injury  occasioned  by 
defendant's  wilfulness:  60  S.  C.  67;  64  S.  C.  491 ;  73  S.  C. 
467: 16  L.  R.  A.  639;  78  S.  C.  549. 

September  28,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justick 
Watts. 
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The  plaintiff  alleges  in  her  complaint  that  on  December  26, 

1912,  she  was  in  a  buggy  drawn  by  a  mule  and  driven  by 
her  brother  going  from  her  honie  in  Bamberg  county  to 
the  town  of  Denmark ;  that  it  was  necessary  to  cross  defend- 
ant's railroad  track  at  a  public  crossing,  just  outside  the 
corporate  limits  of  the  town  of  Denmark,  at  which  point 
the  public  highway  passed  over  three  railroad  tracks  belong- 
ing to  the  defendant  in  a  deep  cut;  that  when  they  reached 
the  cut  they  looked  and  listened  and  did  not  hear  or  see 
any  train  and  then  started  to  drive  across  the  track;  that 
when  they  got  into  the  cut  and  had  about  reached  the  first 
track  they  discovered  the  rear  end  of  a  freight  train  which 
was  then  standing  still,  but  immediately  started  backing  up 
towards  the  crossing,  without  giving  any  warning  or  statu- 
tor}'  signals,  very  suddenly,  speedily  and  with  great  force 
and  noise,  all  of  which,  together  with  the  close  proximity 
of  the  train,  caused  the  mule  to  become  frightened  and  run 
up  the  railroad  track,  and  the  plaintiff  was  jolted  and 
thrown  against  the  buggy,  causing  her  to  receive  bodily 
injuries,  and  become  badly  frightened  and  her  nervous 
system  permanently  impaired. 

The  specific  acts  of  negligence  alleged  were:  A  failure 
to  give  the  signals  required  by  the  statute  law ;  a  failure  to 
have  a  brakeman  on  the  rear  of  the  train;  a  failure  to  have 
a  flagman  near  the  rear  of  the  train,  and  moving  the  train 
on  the  crossing  without  warning  when  plaintiff  was  attempt- 
ing to  cross  in  open  and  plain  view  of  defendant's 
employees.  The  cause  was  tried  before  his  Honor,  Judge 
Gage,  and  a  jury,  at  the  November  term  of  the  Court, 

1913,  for  Bamberg  county,  and  resulted  in  a  verdict  for 
the  plaintiff  for  one  thousand  dollars  actual  damages  and 
seven  hundred  and  fifty  dollars  punitive  damages.  After 
entry  of  judgment,  defendant  appeals. 

The  defendant's  first  exception  is :  I.  Because  his  Honor 
erred  in  charging  the  jury  as  follows:  *'Now,  the  first  ques- 
tion  for  you  to  decide  is  whose  act  brought  about  the 
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trouble.  The  railroad  contends,  and  I  shall  take  that  up 
first,  because  it  lies  just  at  the  threshold  of  the  case,  the 
railroad  contends  that  whatever  happened,  happened  by 
reason  of  what  the  lady  and  her  brother  did.  The  railroad 
charges  that  the  driver  of  the  buggy  was  careless — was  the 
careless  one — and  if  that  is  so,  if  his  act  brought  on  the 
injury,  he  is  liable  and  not  the  railroad  company.  I  charge 
you  this,  that  in  order  to  defeat  her  right  of  action,  in  order 
to  deprive  her  of  the  right  to  sue,  the  driver  of  the  buggy 
must  have  been  guilty  of  gross  negligence,  and  gross  negli- 
gence means  what  the  words  imply.  I  say  that  because 
that  is  the  statute  law.  If  this  thing  occurred  at  a  public 
crossing — that  is,  where  a  dirt  highway  crosses  a  railroad 
highw^ay — in  order  to  defeat  the  man  in  the  buggy  of  his 
right  he  must  have  been  guilty  of  gross  negligence  about 
what  he  did.  Gross  negligence  means  something  more  than 
ordinary  negligence.  It  means  negligence  in  large  degree. 
If  you  find  out  that  the  driver  of  the  buggy  was  guilty  of 
negligence  in  large  degree,  and  that  was  the  thing  which 
brought  about  the  event,  you  find  a  verdict  for  the  defend- 
ant. If  you  conclude  that  the  driver  of  the  buggy  was  not 
guilty  of  negligence,  or  at  least  guilty  of  gross  negligence, 
then  you  go  one  step  further  and  inquire  whether  or  not 
the  railroad  was  negligent.'' 
The  error  being: 

(a)  His  Honor  was  here  submitting  the  issue  of  causa- 
tion raised  by  defendant's  denial,  to  wit,  was  the  trouble 
caused  by  defendant  or  by  plaintiflf,  or  her  brother,  the 
driver  of  the  buggy?  And  it  was  error  to  instruct  the  jury 
that  defendant  was  liable  if  the  trouble  was  caused  by  the 
simple  negligence  of  plaintiflf  or  her  brother,  driving  the 
mule,  when  the  correct  rule  is  that  defendant  was  not  liable 
if  the  trouble  was  caused  by  the  simple  negligence,  or  even 
blameless  act,  of  plaintiflf,  her  brother,  or  any  one  else. 

(b)  If  his  Honor  was  here  submitting  the  issue  of  con- 
tributory negligence,  the  charge  was  erroneous,  because  it 
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required  defendant  to  prove  a  greater  degree  of  contribu- 
tory negligence  than  mere  ordinary  negligence,  when  there 
was  no  collision,  and  section  3230,  Civil  Code  of  1912, 
volume  I,  did  not  apply. 

(c)  If  his  Honor  was  here  submitting  the  issue  of  con- 
tributory negligence,  it  was  error,  because  he  required  such 
contributory  negligence  to  be  the  fentire  cause,  when  such 
negligence  bars  recovery,  when  it  is  one  of  the  direct  and 
proximate  causes. 

This  exception  is  based  on  the  presumption  that  section 

3230,  Civil  Code  of  1912,  vol.  I,  is  not  applicable  to  the 

facts  of  this  case.     We  do  not  think  that  it  is  necessary  in 

order  to  invoke  the  benefit  of  this  section  of  the 

1  statute,  that  the  person  should  be  actually  struck  by 
the  train  and  collide  with  it.  If  a  person  is  injured 
by  failure  to  give  the  signals  required  by  law  which  has  been 
held  to  be  negligence,  per  se,  and  the  failure  to  do  so  is  the 
primary  moving  and  controlling  cause,  or  the  direct  and 
proximate  cause,  of  the  injury,  then  the  railroad  would  be 
liable.  If  the  plaintiff  was  attempting  to  cross  the  railroad 
at  a  public  crossing,  and  the  failure  of  the  defendant  to  give 
the  signals  as  required  by  law  caused  the  animal  to  become 
frightened  and  to  run  away  and  inflict  bodily  injury  on 
the  plaintiff,  and  the  prime  moving  and  controlling  cause 
of  the  animal's  fright,  which  resulted  in  the  runaway  and 
injury  to  the  plaintiff,  was  the  failure  to  give  the  required 
signals,  then  it  would  not  matter  whether  she  was  injured 
by  being  actually  struck  by  the  train  or  injured  at  the  cross- 
ing, because  the  cause  of  her  injury  would  be  the  failure  of 
defendant  to  comply  with  the  law  as  to  the  crossing  in 
giving  required  signals,  and  while  the  person  was  not 
actually  injured  at  the  crossing,  yet  the  prime  inception 
cause  started  at  the  crossing  and  continued  from  there  until 
completed  somewhere  else. 

If  the  animal  became  frightened  at  the  crossing  and  ran 
from  there  until  plaintiff  was  injured,  then  it  can  be  said 
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that  the  controlling  cause  of  her  injury  was  at  the  crossing. 
She  would  not  have  been  injured  unless  the  mule  ran  away. 
The  mule  would  not  have  run  away  unless  he  became  fright- 
ened at  the  crossing,  and  the  cause  of  his  fright  can  be 
inferred  from  the  movement  of  the  cars  without  giving  the 
required  signals.  Here  the  inception  of  the  trouble  whereby 
plaintiff  was  injured  commenced  at  the  crossing  and  con- 
tinued without  any  independent  intervening  cause  until  her 
injury  actually  occurred.  We  are  not  disposed  to  refine 
and  hairsplit  so  as  to  nullify  these  wise  provisions  of  the 
statute  intended  to  safeguard  the  traveling  public  where  a 
highway  crosses  a  railroad,  and  to  hold  that  the  person 
must  be  actually  injured  at  the  crossing  or  be  in  collision 
with  the  train.  It  is  sufficient  if  the  negligence  of  the  rail- 
road at  the  crossing  by  its  failure  to  comply  with  the  law 
inaugurated  and  created  a  condition  which  resulted  in 
injury  to  a  person,  as  the  direct  and  proximate  cause  of 
the  injury.  The  evidence  in  this  case  shows  that  the  mule 
was  on  the  track  and  made  a  sudden  jump  and  ran  down 
the  track;  that  the  car  came  within  a  few  feet  of  the  mule. 
If  the  mule  had  not  acted  as  it  did  there  is  every  reason  to 
believe  that  the  plaintiff  in  all  probability  would  have  been 
killed.  The  jury  found  that  the  defendant  was 
2  guilty  of  wilful  negligence  at  the  time  of  the  occur- 
rence, and  even  if  there  had  been  evidence  of  con- 
tributory negligence  on  the  part  of  the  brother  of  the  plain- 
tiff, the  charge  of  his  Honor  could  not  have  affected  the 
verdict,  or  been  prejudicial  to  the  defendant,  as  contribu- 
tory negligence  is  no  defense  to  a  wilful  tort,  and  the  jury 
by  their  findings  have  established  wilfulness.  There  was 
evidence  that  the  defendant  failed  to  give  the  signals 
required  by  law  when  approaching  a  public  crossing  and 
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Evidence  of  failure  to  give  the  signals  required  by  statute 
at  public  crossings  near  the  accident  is  competent  to  sup- 
port allegation  of  reckless  negligence,  and  shows 
3       an  utter  disregard  of  the  requirements  of  law  as 
to  manner  of  running  trains.     Mack  v.  Railroad  Co,, 
52  S.  C.  329,  29  S.  E.  905,  40  L.  R.  A.  679. 

If  a  person  be  on  a  public  crossing  across  a  railroad  track 

in  a  town  where  a  gate  is  kept  which  is  up,  and  the  train 

approaches  without  giving  statutory  signals  and  he  in  order 

to  avoid  a  collision  drives  down,  the  track,  or  from 

1       fright  from  letting  down  the  gate  the  horse  runs 

down  the  track  and  is  overtaken  and  injured  away 

from  the  crossing  the  railroad  is  liable  as  if  the  accident 

happened  on  the  crossing.     Bishop  v.  Ry.,  63  S.  C.  532, 

41  S.  E.  808. 

This  exception  is  overruled. 

The  second  exception  is  overruled.     The  defendant  did 
not  set  up  in  its  answer  the  defense  of  contributory  negli- 
gence, and  the  plaintiff  did  not  allege  in  her  complaint  that 
she  was  without  negligence,  and  there  was  an  allega- 
2-4    tion    in    the    complaint    charging    defendant    with 
wantonness  and  wilfulness,  and  contributory  negli- 
gence is  no  defense  to  wilful  and  wanton  tort ;  and  the  jury 
found  there  was  wantonness  and  wilfulness  and  awarded 
exemplary  damages,  and  defendant  cannot  complain  that 
his  Honoris  charge  was  prejudicial  to  it. 
Exception  three  is  not  well  taken  and  is  overruled. 
Exception  four  is  overruled.     The  plaintiff  had  the  right 
to  show  entire  situation  immediately  preceding  the  injury, 
how  the  injury  occurred,  and  what  was  the  situation  after 
she  was  thrown  out,  or  got  out,  of  the  buggy,  and 
4,  5    the  fright  shown  and  worry  she  suffered  in  connec- 
tion with  her  bodily  injury,  her  testimony  was  com- 
petent to  show  the  entire  situation,  and  we  do  not  think  his 
Honor  committed  any  prejudicial  error  in  not  excluding  the 
evidence. 
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The  fifth  exception,  which  complains  of  error  on  the  part 

of   the  Judge  on  the  question  of   damages,   is   not  well 

founded.     Take  the  charge  as  a  whole,  it  will  be  seen  that 

the  jury  could  not  conclude  that  the  plaintiff  could 

6  recover  for  mental  anguish  in  the  absence  of  bodily- 
injury,  but  they  were  plainly  informed  that  it  must 
be  based  upon,  and  taken  in  connection  with,  bodily  injury 
and  suffering  in  her  body.  If  her  mental  anguish  and  worry, 
was  brought  about  by  her  physical  injury  and"  her  nervous 
system  torn  up  and  upset  or  wrecked  by  her  physical  injury, 
then  the  jury  could  take  that  into  consideration  in  estimat- 
ing her  damages,  and  we  see  no  error  on  the  part  of  his 
Honor  in  his  charge  to  the  jury,  taking  it  as  a  whole. 

Judgment  affirmed. 

Mr.  JUvSTice  Fraser,  concurring,  I  concur  in  the 
result.  It  seems  to  me  that  in  order  to  destroy  the  defense 
of  contributory  negligence  there  must  be  "a  collision  with 
the  engine  or  cars.''  But,  in  order  that  the  defense  of  con- 
tributory negligence  shall  be  available  it  must  be  pleaded. 
Here  it  was  not  pleaded.  The  practical  effect  is  the  same, 
whether  it  was  eliminated  by  the  statute  or  the  proceedings. 
I,  therefore,  concur  in  the  result. 

Mr.  Justice  Hydrick  concurs  in  result. 

Mr.  Justice  Gage  having,  when  Circuit  Judge,  tried  the 
case  below,  was  disqualified  and  did  not  sit  on  the  hearing 
of  this  appeal. 
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8952 

ATLANTA  &  C.  A.  L.  RY.  CO.  ET  AL.  v.  SPARTANBURG  RY., 
GAS  &  EL.  CO. 

(88  S.  E.  68d.) 

Railroads.     Eminent  Domain.     Statutes.     Adverse  Possession.     Tres- 
pass. 

1.  Railroads — Right  of  Way — Acquisition  op  Title. — Where  railway 
companies,  claiming  title  to  a  strip  of  land,  did  not  take  possession 
of  same  until  1872,  they  acquired  no  title  to  same  under  the  act 
incorporating  the  Greenville  &  Columbia  Railroad  Company,  passed 
December  16,  1845  (11  St.  at  Large,  p.  824,  sec.  2),  and  the  act 
incorporating  the  Air  Line  Railway  Company  in  South  Carolina, 
passed  December  20,  1856  (12  St.  at  Large,  p.  510,  sections  4,  5); 
it  being  essential  to  the  acquisition  of  title  under  the  act  of  1845 
that  8,000  shares  of  stock  in  the  company  be  subscribed  for  within 
thirteen  months  and  that  the  railroad  be  commenced  within 
two  years  and  be  completed  within  ten  years  after  the  shares  should 
be  subscribed,  and  the  act  of  1856  not  operating  to  extend  this  time 
more  than  ten  years. 

2.  Injunction — Use  of  Right  of  Way — Ownership. — Where,  in  an 
action  by  railroad  companies  to  enjoin  another  railroad  company 
from  using  a  portion  of  its  right  of  way,  it  appeared  that  plaintiffs' 
rights,  if  any,  were  based  on  actual  possession,  and  there  was  no 
evidence  that  they  ever  had  actual  possession  of  the  part  of  the  land 
in  dispute  or  that  defendant's  use  thereof  would  interfere  with  plain- 
tiffs' use,  the  injunction  was  properly  denied. 

8.  Use  by  the  owner  of  lands  over  which  a  railroad  company  has  a 
right  of  way  is  not  adverse  to  the  easement,  unless  it  interferes 
vith  the  enjoyment  thereof. 

Before  Sease,  J.,  Spartanburg,  Summer  term,  1913. 
Affirmed. 

Action  by  Atlanta  &  Charlotte  Air  Line  Railway  and 
Southern  Railway  Company,  lessee,  plaintiffs,  against  Spar- 
tanburg Railway,  Gas  &  Electric  Company,  defendants. 
From  judgment  for  defendant,  plaintiffs  appeal. 

The  following  statement  of  facts  appeared  in  the  case,  in 
addition  to  statement  recited  in  the  opinion  : 

"The  plaintiffs  introduced  an  abstract  of  their  title  show- 
ing that  on  June  29,  1870,  pursuant  to  the  provisions  of  an 
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enabling  act  passed  by  the  General  Assembly  of  South  Caro- 
lina February  14,  1870  (14th  statute,  334),  the  Air  Line 
Railway  in  South  Carolina,  the  Air  Line  Railway  in  Geor- 
gia, and  the  Air  Line  Railway  in  North  Carolina  entered 
into  a  consolidation  agreement  and  formed  the  Atlanta  and 
Richmond  Air  Line  Railway  Company;  that  the  said 
Atlanta  &  Richmond  Air  Line  Railway  Company  gave  a 
first  and  second  mortgage  thereon,  which  mortgages  were 
duly  foreclosed  in  the  United  States  Courts  for  North  Caro- 
lina, South  Carolina  and  Georgia;  that  the  purchasers  at 
said  foreclosure  sales,  pursuant  to  the  provisions  of  an 
enabling  act  passed  by  the  General  Assembly  March  24, 
1876  (16th  statute,  160),  reorganized  the  entire  line  of 
railroad  from  Charlotte  to  Atlanta  as  the  Atlanta  and  Char- 
lotte Air  Line  Railway  Company.  The  interest  of  the 
Southern  Railway  Company  is  a  leasehold  interest  from 
the  Atlanta  &  Charlotte  Air  Line  Railway  Company.  The 
correctness  of  said  abstract  was  admitted. 

**It  was  proved  that  the  plaintiff's  line  of  railroad  through 
the  tract  of  land  of  which  the  land  in  dispute  was  then  a 
part,  was  constructed  by  the  Atlanta  &  Richmond  Air  Line 
Railway  Company  about  1872. 

**The  defendant  proved  paper  title  to  the  land  in  dispute 
by  mesne  conveyances  from  A.  H.  Kirby,  the  owner  of  the 
land  at  the  time  of  the  construction  of  plaintiffs'  railroad 
It  also  claimed  title  by  adverse  possession  to  a  portion  of 
said  strip,  which  was  shown  by  the  undisputed  evidence  to 
have  been  enclosed  by  a  fence,  appurtenant  to  a  dwelling 
which  was  partly  within  one  hundred  feet  of  the  center  of 
plaintiffs'  track,  for  thirteen  years,  and  which,  so  enclosed, 
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portion  of  its  length,  wholly  without  the  former  fence 
enclosure ;  for  a  portion  of  its  length  it  followed  the  former 
fence  line,  lying  partly  within  and  partly  without  the  former 
enclosure,  and  for  the  remainder  of  its  length  lay  wholly 
within  the  former  enclosure. 

**On  a  motion  by  defendant  to  direct  the  verdict  on  that 
ground,  among  others,  the  Court  held  that  sections  10  and 
11  of  the  act  incorporating  the  Greenville  &  Columbia  Rail- 
road Company  (11th  statute,  324),  and  sections  4  and  5  of 
the  act  incorporating  the  Air  Line  Railw^ay  Company  in 
South  Carolina  (12th  statute,  439),  in  so  far  as  they  relate 
to  the  manner  in  which  said  companies  might  acquire  rights 
of  way,  were  repealed  by  section  23  of  article  I  and  section  3 
of  article  XII  of  the  Constitution  of  1868,  and  w^ere  super- 
seded by  the  condemnation  statute  passed  September,  1868 
(14th  statute,  89),  and  that  as  plaintiffs'  railroad  had  not 
been  constructed  until  1872,  said  sections  are  invalid  as  a 
foundation  for  title  to  a  right  of  way  claimed  to  have  been 
obtained  under  their  provisions  subsequent  to  1868.'* 

Mr,  /.  B.  Atkinson,  for  appellant,  cites:  As  to  plaintiffs' 
title  tinder  taking,  without  written  agreement  zvith  owner: 
11  Stats.  324;  12  Stats.  439;  11  Stats.  483;  60  S.  C.  389; 
1 1  Rich.  L.  93;  79  S.  C.  285;  72  S.  C.  228;  79  S.  C.  381. 
Constitutionality  of:  11  Stats.,  sec.  11,  p.  324;  15  Cyc.  587; 
Rice  L.  392.  Proinsion  for  compensation  of  owner:  12 
Stats.  439.  Waiver  of  compensation  by  owner:  15  Cyc. 
643,  644;  167  U.  S.  88;  159  U.  S.  380;  108  Mass.  208. 
Rights  vested  under  charter  prior  to  Constitution  of  i868: 
3  S.  C.  381 ;  4  Wheat.  655 ;  6  Cranch  87.  Construction  of 
possession  of  land  uithin  the  200  feet:  Code  Civil  Proc. 
1902,  sec.  202;  67  S.  C.  506;  3  S.  C.  34;  42  S.  C.  138. 
Due  process  of  law:  168  U.  S.  674 ;  1 5  Cyc.  778.  Presump- 
tion of  title  by  possession  since  road  was  built:  80  S.  C. 
114.     Adverse  possession:  63  S.  C.  269. 
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Mr.  C.  E.  Daniel,  for  respondent,  submits :  Charter  rights 
subject  to  amendment:  11  Stats.  177-183;  11  Stats.  348- 
356;  12  Stats.  439;  14  Stats.  75;  Const.  1868,  art.  I,  sec. 
23;  art.  XII,  sec.  3;  14  Stats.  89-92;  14  Stats.  334.  Spe- 
cial privileges  in  acts  of  1845  andiS^S  not  protected  in  Fed- 
eral Const.:  Art.  I,  sec.  10;  Lewis  Em.  Domain  (3d  ed.), 
sec.  379 ;  8  Cyc.  981 ;  lb.  917,  920 ;  161  U.  S.  677 ;  40  L.  Ed. 
849;  8  Cyc.  911,  921,  924,  925;  10  Cen.  Dig.  Title  Constitu- 
tional Law,  sec.  260;  31  S.  C.  1;  81  Ky.  221;  14  Am.  & 
Eng.  R.  Cas.  30;  52  Wis.  537;  10  Am.  &  Eng.  R.  Cases 
108;  4  S.  C.  330;  3  S.  C.  381;  13  S.  C.  481.  No  vested 
right  prior  to  building  of  road:  8  Cyc.  902;  40  Cyc.  199; 
54  S.  C.  413,  425;  113  Fed.  930;  161  U.  S.  677;  40  L.  Ed. 
349;  4  S.  C.  330.  Charter  not  excepted  from  repeal  or 
amendment:  9  Otto  348-355;  25  L.  Ed.  303.  Charters 
granted  and  amended  containing  exemption  clauses:  11 
Stats.  295,  322,  348,  394,  402,  415,  475,  481.  548,  561;  12 
Stats.  81,  160,  229,  240,  253,  255,  391,  393,  428;  13  Stats. 
187.  Charters  and  amendments  containing  no  exemption 
clauses:  11  Stats.  234,  364,  424,  425,  489,  491,  496,  514, 
515,  526,  567;  12  Stats.  97,  117,  132,  152,  171.  182,  238, 
248,  250,  254,  287,  299,  325,  341,  356,  378,  439, 
551,  564,  593,  620,  660,  663,  709,  776,  782,  807,  808,  810; 
13  Stats.  56,  137,  171,  191,  358,  406,  45;  14  Stats.  75;  see 
N.  Y.  9,  and  note  to  105  U.  S.  in  26  L.  Ed.  962.  When  the 
road  was  built  under  the  consolidation  act  of  1870  its  charter 
became  subject  to  amendment:  38  S.  C.  103;  3  S.  C.  381, 
and  its  rights  are  to  be  determined  by  the  law  then  in  force: 
114  U.  a  176;  29  L.  Ed.  125;  180  U.  S.  1 ;  45  L.  Ed.  395; 
1 12  U.  S.  609 ;  28  L.  Ed.  837 ;  98  U.  S.  359 ;  25  L.  Ed.  185 ; 
15  Wall.  454;  21  L.  Ed.  204.  Right  to  compensation  can 
only  be  barred  by  adverse  possession:  Lewis  Em.  Domain 
(3d  ed.)  966.     In  taking  lands  under  exercise  of  right  of 


Digitized  by 


Google 


Raii^way  Company  v.  Electric  Company.         303 

Rep.]  AprU  Term,  1914. 

September  29,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justich: 
Fraser. 

The  case  shows  the  following : 

*'The  plaintiffs,  claiming  title  thereto  as  a  part  of  their 
right  of  way,  brought  this  action  against  defendant  in 
the  Court  of  Common  Pleas  for  Spartanburg  County  for  the 
recovery  of  the  possession  of  a  strip  of  land  in  the  city  of 
Spartanburg,  owned  by  A.  H.  Kirby  prior  to  and  at  the 
time  of  the  construction  of  plaintiffs'  railroad,  and  lying 
within  one  hundred  feet  of  the  center  of  plaintiffs'  track, 
and  on  which  defendant  has  constructed  and  is  operating  a 
line  of  street  railway ;  for  damages  for  the  alleged  trespass 
thereon  by  defendant;  to  require  defendant  to  remove  its 
track  therefrom,  and  to  perpetually  enjoin  defendant  from 
further  trespassing  thereon  or  in  any  way  interfering  with 
plaintiffs'  quiet  use  and  enjoyment  thereof. 

"The  case  was  tried  before  his  Honor,  Judge  T.  S.  Sease, 
and  a  jury.  The  verdict  was  for  the  defendant,  and  from  a 
judgment  duly  entered  thereon  plaintiffs  appeal. 

"The  plaintiffs  based  their  claim  of  title  to  the  land  in 
dispute  on  section  1 1  of  the  act  incorporating  the  Greenville 
and  Columbia  Railroad  Company,  passed  December  15, 
1845  (1 1th  statutes,  324),  and  on  sections  4  and  5  of  the  act 
incorporating  the  Air  Line  Railway  Company  in  South 
Carolina,  passed  December  20,  1856  (12th  statutes,  439). 
These  acts,  which  are  public  acts,  were  introduced  in  evi- 
dence." 

Sections  4  and  5  of  the  act  of  1856  (12th  statutes.  439), 
read  as  follows : 

**Section  4.  That  said  company  shall  have  full  power  and 
authority  to  survey,  lay  out  and  construct  a  railroad  from 
the  line  of  the  State  of  Georgia,  in  the  direction  of  the  city 
of  Atlanta,  to  Anderson  county  courthouse,  and  thence  to 
some  point  of  connection  with  the  Charlotte  and  South 
Carolina  Railroad,   in  the  direction  of  Charlotte,   North 
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Carolina,  or  in  their  discretion,  from  the  Greenville  and 
Columbia  Railroad,  at  or  near  the  town  of  Newberry,  to 
some  point  of  connection  with  the  said  Charlotte  and  South 
Carolina  Railroad  at  or  near  the  town  of  Chesterville,  and 
the  same  to  equip,  use  and  enjoy,  with  all  the  rights,  privi- 
leges and  immunities  granted  to  the  Greenville  and  Colum- 
bia Railroad  Company,  under  the  act  incorporating  the 
same,  and  the  several  acts  amendatory  thereof,  so  far  as  they 
may  be  applicable  to  the  purposes  of  the  charter  hereby 
granted. 

**Section  5.  That  all  questions  concerning  the  right  of 
way  between  the  said  company  and  the  owner  of  any  lands 
over  which  the  said  railroad  may  be  located,  where  the  par- 
ties cannot  agree  concerning  the  same,  shall  be  adjudged 
and  determined  in  the  same  manner  as  provided  for  deter- 
mining the  right  of  way  by  the  act  incorporating  the  Green- 
ville and  Columbia  Railroad  Company,  passed  on  the 
fifteenth  day  of  December,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  forty-five.  In  all  cases  of 
appeal  full  costs  shall  be  awarded  and  collection  thereof 
enforced  as  in  cases  of  trespass  on  the  case." 

Section  2  of  the  act  of  1845  is  omitted,  as  it  is  set  forth 
in  the  first  exception. 

Exception  1.  "That  his  Honor  erred  in  refusing  to  charge 
plaintiflFs'  first  request  to  charge,  'that  under  the  undisputed 
facts  in  this  case  and  the  statute  law  of  this  State,  the 
Atlanta  and  Charlotte  Air  Line  Railway  Company  became 
the  successor  of  the  Air  Line  Railway  Company  in  South 
Carolina,  whose  charter  gave  to  said  company  all  the  rights, 
privileges  and  immunities  granted  to  the  Greenville  and 
Columbia  Railway  Company  under  the  act  incorporating  the 
same,  and  the  several  acts  amendatory  thereof,  so  far  as 
they  may  be  applicable  to  the  purposes  of  the  charter  hereby 
granted.  That  among  the  rights  and  privileges  granted  to 
the  Greenville  and  Columbia  Railway  Company  in  its  char- 
ter is  the  following:  "That  in  the  absence  of  any  wTitten 
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contract  between  the  said  company  and  the  owner  or  owners 
of  land  through  which  the  said  railroad  may  be  con- 
structed in  relation  to  said  land,  it  shall  be  presumed  that 
the  land  on  which  the  said  railroad  may  be  constructed, 
together  with  one  hundred  feet  on  each  side  of  the  center  of 
said  road,  has  been  granted  to  said  company  by  the  owner  or 
owners  thereof,  and  the  said  company  shall  have  good  right 
and  title  to  the  same,  and  shall  have,  hold  and  enjoy  the 
same  unto  them  and  their  successors  so  long  as  the  same  may 
be  used  for  the  purposes  of  said  road  and  no  longer,  unless 
the  person  or  persons  to  whom  any  right  to  title  to  such 
lands,  tenements  or  hereditaments  shall  come  shall  prose- 
cute the  same  within  two  years  next  after  the  construction 
of  such  part  or  portion  of  the  said  road  as  may  be  con- 
structed upon  the  lands  of  the  person  or  persons  so  having 
or  acquiring  such  right  to  the  title  as  aforesaid,  and  if  any 
person  or  persons  to  whom  any  right  to  title  to  such  lands, 
tenements  or  hereditaments  belong  or  shall  hereafter 
descend  or  come  do  not  prosecute  the  same  within  two  years 
next  after  the  construction  of  the  part  of  the  said  road  upon 
the  lands  of  the  person  or  persons  so  having  or  acquiring 
such  right  or  title  as  aforesaid,  then  he  or  they,  and  all 
claiming  under  him  or  them,  shall  be  forever  barred  to 
recover  the  same.''  There  is  no  written  contract  in  this  case. 
T  therefore  charge  you  that  the  law  presumes  that  the  land 
upon  which  plaintiff's  railroad  is  constructed,  together  with 
one  hundred  feet  on  each  side  of  the  center  of  said  road,  has 
been  granted  to  the  said  plaintiff  by  the  owner  or  owners 
thereon.' .  The  error  being  that  the .  request  embodied  a 
sound  proposition  of  law,  applicable  to  the  facts,  as  a  foun- 
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The  act  of  1845,  upon  which  the  appellants  base  their 
claim,  must  be  construed  as  a  whole.  The  rights  granted 
under  it  are  exceedingly  great.  Exclusive  rights  are  granted 
and  heavy  penalties  imposed  for  any  interference  with  those 
rights.  It  could  purchase,  take  and  hold  land.  Provision 
Vi'as  made  for  the  assessment  of  the  value  in  case  of  a  dis- 
agreement. They  might  extend  or  contract  the  width  of 
the  land  taken,  but  in  the  absence  of  a  written  agreement, 
the  right  of  way  was  to  be  two  hundred  feet  wide,  "and  the 
use  thereof  by  said  company  for  the  purpose  of  said  road 
shall  be  considered  as  an  actual  possession  of  said  land  cov- 
ered by  said  road  and  the  space  of  one  hundred  feet  on  both 
sides  of  said  road  as  aforesaid.*' 

It  is  not  surprising,  therefore,  that  there  should  be  a  time 
limit  within  which  these  great  powers  must  be  exercised. 
We  find  in  the  sixteenth  section  that  the  exclusive  rights  are 
limited  to  thirty-six  years,  and  the  following  proviso :  "Pro- 
vided, that  the  subscription  of  stock  in  said  company  be 
filled  up  to  the  amount  of  three  thousand  shares  within  thir- 
teen months  from  the  passing  of  this  act  and  the  said  rail- 
road be  commenced  within  two  years  and  be  completed 
within  ten  years  after  the  shares  shall  be  subscribed." 

Even  if  the  act  of  1856  be  construed  to  give  "Air  Line 
Railroad  Company  of  South  Carolina"  an  additional  exten- 
sion of  ten  years,  this  extension  had  expired  before  the  land 
was  taken  in  1872.  The  attention  of  this  Court  has  been 
called  to  no  extension  of  time  and  the  only  extension  of  time 
we  have  been  able  to  find  refers  to  a  branch  road.  It  does 
not  appear,  therefore,  that  the  acts  of  1895  and  1856 

2       grant  the  plaintiffs  the  right  to  take  the  land.     The 
plaintiflfs  must  therefore  rely  upon  actual  possession, 
and  there  is  nothing  to  show  that  they  ever  had  actual  pos- 
session of  the  land  in  dispute. 
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the  railroad  company.     Even  if  the  right  of  way 

3       extended  for  one  hundred  feet  on  Mr.  Kirby's  side, 

he  had  the  right  to  use  it  in  any  way  that  did  not 

interfere  with  the  use  by  the  railroad  company.     Now  that 

the  land  is  owned  by  the  defendant,  it  has  the  same  right  to 

use  it  in  any  way  that  does  not  interfere  with  the  use  by  the 

railroad  company.     There  is  no  showing  that  the  proposed 

use  by  the  respondent  interferes  with  the  use  by  appellant. 

The  other  exceptions  raise  questions  as  to  the  effect  of  the 

Constitution  of  1868  and  subsequent  statutes  on  the  act  of 

1845.     These  questions  are  now  academic. 

The  judgment  is  affirmed. 


Mr.  Justice  Hydrick  concurs  in  result. 


8974 

SLIGH  V.  SLIGH  ET  AL. 

(88  S.  E.  260.) 

Deeds.     Limitations  of  Estates.     P^ee  Conditional. 

1.  A  deed  of  lands  to  A  in  tnist  for  B  and  C  during  their  natural  life, 
and  at  their  death  to  their  issue,  but  in  case  of  no  issue,  then  over 
(B  and  C  having  no  issue  at  the  time  of  the  execution  of  the  deed), 
created  a  fee  conditional  in  B  and  C;  and  upon  issue  being  born  to 
B  he  could  by  his  deed  convey  a  fee  in  the  portion  of  lands  so  held 
by  him  to  his  grantee. 

2.  The  term  "issue"  in  a  deed  is  ordinarily  one  of  limitation,  in  the 
absence  of  other  words  showing  it  was  intended  as  a  word  of  pur- 
chase. 

Before  Bowman,  J.,  Newberry,  March,  1914.     Affirmed. 

Action  by  Robert  C.  Sligh  against  Annie  G.  Sligh,  Bernice 
J.  Sligh,  Geo.  B.  Sligh,  Robt.  E.  Sligh,  Gussie  E.  Sligh, 

Footnote. — See  note  on  rule  in  Shelley's  case,  in  29  L.  R.  A.  (N.  S.) 
963  to  1170,  and  8  A.  &  E.  Ann.  Cas.  81.  See,  also,  Folk  v.  Hughes,  100 
S.  C.  220,  84  S.  E.  718.  As  to  effect  of  limitation  over  on  operation  of 
rule,  see  note  in  8  A.  &  E.  Ann.  Cas.  897. 
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Clarence  F.  Sligh,  Thomas  P.  Sligh,  J.  W.  Lominick  and 
G.  F.  Sligh.  From  a  decree  in  favor  of  the  plaintiff,,  the 
defendants  appeal.     The  facts  are  stated  in  the  opinion. 

Mr,  B.  V.  Chapman,  for  appellants,  cites:  11  Rich.  Eq. 
393;95S.  C.  368;  16  S.  C.  303. 

Messrs.  Hunt,  Hunt  &  Hunter,  for  respondent,  cite: 
Trust  exectited:  2  Rich.  Eq.  53;  61  S.  C.  249.  Fee  condi- 
tional: 1  Rich.  Eq.  404;  76  S.  C.  487;  67  S.  C.  307;  91  S. 
C.  184;67S.  C.  131;67S.  C.  118. 

October  22,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chikk 
Justice  Gary. 

This  action  involves  the  construction  of  the  deed  herein- 
after mentioned,  for  the  purpose  of  determining,  whether 
the  plaintiff  is  entitled  to  a  decree  for  specific  performance, 
against  the  defendants,  J.  W.  Lominick  and  G.  H.  Sligh, 
with  whom  he  entered  into  an  agreement,  for  the  sale  of 
that  part  of  the  land  described  in  the  complaint,  of  which  he 
claims  to  be  the  owner  in  fee  conditional. 

The  record  shows,  that  Philip  Sligh  made  a  conveyance  of 
a  tract  of  land  in  Newberry  county  to  W.  G.  Metts,  on  the 
31st  of  July,  1871,  for  the  following  purposes: 

"In  trust,  however,  for  the  sole  and  separate  use  of 
Thomas  E.  Sligh  and  Robert  C.  Sligh  during  their  natural 
life  and  at  their  death  to  their  issue,  but  in  case  of  no  issue, 
then  to  their  next  of  kin,  reserving  to  myself  the  right  in 
case  of  the  death  of  W.  G.  Metts,  to  appoint  a  new  trustee  in 
case  I  am  then  living,  but  in  case  of  the  death  of  both  of  us, 
before  the  said  children  arrive  at  the  age  of  twenty-one 
years,  then  the  right  is  hereby  given  them  to  select  a  trustee 
in  his  stead,  if  it  be  necessary.'* 

The  following  statement  of  facts  appears  in  the  record : 


Digitized  by 


Google 


SUGH   V.    SUGH.  309 


Rep.]  April  Term,  1914. 


**That  at  the  time  of  the  deed  from  Philip  Sligh  to  W.  G. 
Metts,  as  trustee  for  Thomas  E.  Sligh  and  Robert  C.  Sligh, 
the  said  Thomas  E.  Sligh  and  Robert  C.  Sligh  were  minors 
of  tender  years,  neither  one  having  married  and  neither  one 
having  any  children. 

That  about  twenty-five  years  ago,  the  land  was  divided 
between  the  said  Robert  C.  Sligh  and  Thomas  E.  Sligh,  the 
said  Robert  C.  Sligh  getting  the  tract  described  in  the  com- 
plaint, and  the  said  Thomas  E.  Sligh  getting  the  balance. 
Each  one  went  into  possession  of  the  tract  set  apart  to  him; 
the  said  Thomas  E.  Sligh  remaining  in  the  possession  of  his 
part  until  his  death,  after  which  it  was  partitioned  among  his 
children;  the  said  Robert  C.  Sligh  having  been  continually 
in  possession  of  the  part  set  aside  to  him,  to  this  time. 

That  the  said  W.  G.  Metts,  who  was  named  as  trustee, 
although  still  living,  has  had  nothing  to  do  with  the  land, 
since  the  division  between  the  said  Thomas  E.  Sligh  and 
Robert  C.  Sligh. 

That  the  said  Robert  C.  Sligh  married  a  good  many  years 
ago,  and  now  has  children,  named  in  the  complaint  as 
defendants.'* 

His  Honor,  the  Circuit  Judge,  ruled  that  the  plaintiff, 
Robert  C.  Sligh,  took  a  fee  conditional,  and,  as  issue  was 
thereafter  born  to  him,  he  can  now  make  a  good  title. 

The  sole  question  is  whether  said  ruling  was  erroneous. 

The  case  of  Williams  v.  Cause,  83  S.  C.  265,  65  S.  E.  241, 

decides  that  "issue"  is  a  word  of  limitation,  unless  it  is  so 

qualified  by  additional  words  as  to  show  an  intention  that 

it  is  not  to  be  taken  as  descriptive  of  an  indefinite  line 

1,2     of  descent,  but  is  used  to  indicate  a  new  stock  of 

inheritance;  in  other  words,  it  is  primarily  a  word  of 

limitation,  and  not  of  purchase. 

There  are  no  words  in  the  deed  under  consideration  show- 
ing that  **issue"  was  intended  as  a  word  of  purchase. 
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As  the  cases  touching  this  question  were  so  recently 
reviewed,  in  Williams  v.  Gause,  83  S.  C.  265,  65  S.  E.  241. 
we  do  not  deem  it  necessary  to  cite  other  authorities. 

Judgment  affirmed. 


8975 

BFXK  V.  NORTHWESTERN  R.  R.  CO.  OF  S.  C. 
(88  S.  E.  885.) 

i\TT0RNEY8    AT    LaW.       A(JREEMENTS    AS    TO    EvmENCE.       CoXDUCT    OF    TeIAI- 

Railroad  Rights  op  Way.     Notice.     Innocent  Purchaser. 

1.  Agreements  between  council  as  to  waiver  of  formal  proof  and 
admission  of  documentary  evidence  are  binding  on  the  parties  until 
the  action  is  finally  disposed  of,  unless  set  aside  for  fraud. 

2.  Where  a  railroad  company  having  a  right  to  acquire  by  condemna- 
tion a  right  of  way  seventy-five  feet  in  width  from  the  center  of  its 
track,  enters  upon  land  under  a  written  contract  with  the  owner 
giving  it  a  right  of  way  one  hundred  feet  in  width  from  the  center 
of  its  track,  and  builds  and  operates  its  road  over  said  lands,  it  is 
for  the  jury  to  say  whether  a  subsequent  purchaser  of  the  land, 
whose  husband  and  agent  while  in  the  railroad's  employment  ran 
over  the  road,  and  knew  of  its  location  on  this  land,  and  claimed 
from  the  common  grantor,  had  notice  sufficient  to  put  her  on 
inquiry  as  to  the  width  of  defendant's  right  of  way,  where  the  writ- 
ten agreement  although  not  probated,  as  required  by  statute,  was 
actually  recorded  in  the  office  of  the  register  of  mesne  conveyance. 

8.  A  subsequent  purchaser  of  lands  over  which  a  railroad  is  bein^ 
operated  is  not  to  be  treated  as  an  innocent  purchaser  with  notice 
only  extending  to  the  right  of  way  actually  occupied  by  or  neces- 
sary for  the  operation  of  the  road,  because  of  the  deed  granting  the 
right  of  way  not  being  probated  and  improperly  recorded,  where 
there  are  other  facts  and  circumstances  in  evidence,  the  sufficiency 

Footnote. — See  note  as  to  effectiveness  as  actual  notice  of  recorded 
instrument  not  entitled  to  record,  and  the  limitations  of  the  general 
rule,  in  27  A.  &  E.  Ann.  Cas.  1918b,  1070  to  1078,  and  88  L.  R.  A.  (N. 
S.)  400,  and  1  L.  R.  A.  192.     Also  see  note  as  to  burden  of  proof  as  to 
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of  which  to  put  her  upon  inquiry  or  notice  should  be  submitted  to 
the  jury. 
4.  A  judgment  restraining  defendant  railroad  com])any  from  using  more 
than  25  feet  on  each  side  of  the  center  of  its  roadbed  as  a  right  of 
way,  and  in  favor  of  plaintiff  for  the  removal  of  soil  along  the  side 
of  the  right  of  way  outside  of  such  strip,  held  erroneous. 
Mr.  Justice  Filaser  diasenting. 

Before  Skask^  J.,  Sumter,  November,  1913.     Reversed. 

Action  by  Julia  V.  Beck  against  Northwestern  Railroad 
Company  of  South  Carolina,  From  decree  in  favor  of 
plaintiff,  granting  an  injunction  against  the  defendant,  the 
latter  appeals. 

The  first,  fourth,  fifth  and  ninth  exceptions  to  the  charge 
were  as  follows : 

First.  There  was  error  in  permitting  the  plaintiff  to  with- 
draw and  annul  the  stipulation  in  writing  dated  June  first, 
1911,  entered  into  and  signed  between  the  respective  counsel 
in  this  cause,  no  sufficient  legal  reason  having  been  given  by 
the  plaintiff  or  her  counsel  for  the  withdrawal  of  such  stipu- 
lation, or  for  asking  to  rescind  the  same,  and  not  be  bound 
thereby,  and,  not  requiring  the  plaintiff  to  abide  by  such  stip- 
ulation and  prejudicial  to  the  defendant,  in  that  it  was 
deprived  of  the  right  to  introduce  in  evidence  without  proof 
of  the  execution  and  delivery  of  the  same,  papers,  books 
and  documents  referred  to  in  such  stipulation,  and  to  have 
the  full  benefit  of  the  same,  and  particularly  the  agreement 
therein  referred  to,  made  by  J.  Adger  Smyth  and  others 

with  the  Eutawville  Railroad  Company,  dated  the 

day  of ,  1887,  and  recorded  in  the  clerk's  office  for 

Sumter  county,  S.  C,  on  April  28th,  1891,  in  Book  FFF, 
page  29. 

Fourth.  The  defendant  requested  his  Honor  to  charge  the 
jury  as  follows:  "(a)  I  charge  you  that  Mrs.  Beck  cannot 
take  any  higher  right  than  J.  Adger  Smyth  could  have,  were 
he  suing."     This  request  was  refused,  and  there  was  error 
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in  so  doing.  Both  plaintiff  and  defendant  claim  from  J. 
Adger  Smyth  and  as  no  other  claim  was  made  or  established 
by  the  plaintiff,  save  through  him,  it  was  error  to  refuse  said 
request  to  charge,  the  same  embodying  a  correct  proposition 
of  law. 

Pijth.  The  defendant  requested  the  Court  to  charge  as 
follows : 

**Second.  Mrs.  Beck  claims  title  through  J.  Adger  Smyth, 
and  if  J.  Adger  Smyth  signed  the  agreement  which  you 
heard  read  from  the  book  of  record  (FFF,  p.  29)  by  coun- 
sel for  the  defendant,  or  if  Mr.  Smyth  authorized  that  paper 
to  be  signed  or  ratified  it,  if  it  was  signed  by  some  one  else 
using  his  name,  then  the  defendant  could  remove  obstruc- 
tions and  take  away  the  soil  from  one  hundred  feet  on  each 
side  of  its  track.''  This  request  was  refused,  and  there  was 
error  in  such  refusal  to  charge,  for  that  the  agreement 
referred  to  in  such  request  having  been  put  in  evidence  and 
such  agreement  being  to  the  effect  that  the  said  J.  Adger 
Smyth  (and  the  others  who  signed  it)  "will  grant,  release 
and  convey  to  said  Company  (referring  to  the  Eutawville 
Railroad  Company,  the  predecessor  in  interest  of  the  defend- 
ant in  its  grantor  by  intermediate  conveyances)  '*a  piece  or 
strip  of  land  for  a  roadway  extending  in  breadth  one  hun- 
dred feet  on  each  side  from  the  center  of  main  track  of  said 
proposed  railroad,  and  in  length  from  the  point  where  the 
proposed  line  of  said  railroad  enters  the  said  tract  of  land 
of  us  and  each  of  us,  to  the  point  where  it  leaves  the  same, 
with  such  further  land  as  may  be  sufficient  and  necessary  for 
stations,  for  freight,  passengers,  wood  and  water."  And  it 
having  appeared  that  the  railroad  was  built  in  pursuance  and 
contemplation  of  such  agreement,  and  having  taken  posses- 
sion of  the  land  and  laid  its  track  upon  it,  the  Eutawville 
Railroad  Company  and  the  defendant,  as  its  successor  in 
interest,  acquired  title  in  fee  to  the  said  parcel  of  land,  in 
equity,  perfected  by  possession  and  use,  and  had  a  right  to 
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dig  up  the  soil  and  remove  it  and  had  the  right  to  remove 
obstructions  from  it. 

Ninth,  Under  the  plaintiff's  fourth  and  fifth  requests  his 
Honor  charged  the  jury  as  follows : 

"  *4th.  Under  the  law  in  this  State,  if  a  person  or  corpora- 
tion enters  into  the  possession  of  land  under  a  verbal  con- 
tract to  purchase  the  same,  then  his  possession  is  notice  to 
subsequent  purchasers  for  value,  although  no  contract  to 
purchase  be  recorded ;  but  where  the  contract  or  instrument 
depended  upon  by  the  purchaser  who  goes  into  possession  is 
in  writing,  and  the  same  is  not  recorded,  then  his  possession 
is  not  notice  to  subsequent  purchasers  of  whatever  might  be 
conveyed  by  this  unrecorded  instrument/  I  charge  you 
that.  That  is  the  decision  of  the  Supreme  Court,  announced 
by  the  Associate  Justice  Woods.  *But  in  this  connection,  I 
will  also  charge  you  that  the  Eutawville  Railroad  Company, 
the  predecessor  of  the  defendant  company,  having  had  a 
right  by  its  charter  to  acquire  sufficient  rights  of  way  by  the 
different  means  then  provided  by  law,  then  the  physical 
presence  of  the  defendant  company  would  be  notice  to  a  pur- 
chaser of  the  land  over  which  the  road  ran,  of  the  right  of 
the  defendant  company  to  such  width  of  roadway  as  it  was 
actually  occupying,  or  as  was  actually  necessary  for  the 
conduct  of  said  road.' 

"I  charge  you  that,  gentlemen.  Of  course,  these  are  vari- 
ous and  different  propositions  of  law,  and  it  may  seem  that 
some  of  the  propositions  are  inconsistent,  but  they  are  not 
intended  to  be — not  intended  to  be  so  construed  by  me,  and 
I  direct  you  to  take  my  whole  charge  as  a  whole  and  not  one 
single  proposition,  because  all  the  law  cannot  be  stated  in  one 
proposition. 

"5th.  It  is  for  the  jury  to  say  what  is  the  width  of  the 
right  of  way  of  which  the  plaintiff  had  actual  notice,  or  by 
the  exercise  of  due  diligence  should  have  had,  and  she  would 
be  an  innocent  purchaser  of  all  that  portion  now  claimed  by 
the  defendant  company  as  a  right  of  way,  of  which  she  ha«l 
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no  actual  notice,  if  the  jury  finds  that  there  is  any.*     1 
charge  you  that,  gentlemen.'' 

There  was  error  in  so  charging  the  jury,  for  by  such 
charges  the  right  of  the  defendant  was  limited  to  such  width 
of  roadway  as  it  was  actually  occupying,  or  as  was  actually 
necessary  for  the  conduct  of  its  road, — whereas  the  presence 
and  occupation  of  the  railroad  track  was  in  itself  notice  of 
all  the  rights  which  the  defendant  company  had,  and  it  was 
not  sought  to  be  proven  in  the  case  as  to  the  exact  width  that 
was  actually  necessary  for  the  conduct  of  the  road,  and  it 
was  proven  that  under  its  charter,  it  was  entitled  to  seventy- 
five  feet  on  each  side  of  the  center  of  its  track,  and  that  as 
successor  in  interest  of  the  Eutawville  Railroad  Company, 
under  its  agreement  with  J.  Adger  Smyth,  former  owner  of 
the  land,  it  had  one  hundred  feet  on  each  side  of  the  center 
of  the  track. 

Messrs.  Lee  &  Moise  and  Purdy  &  Bland,  for  appellant, 
cite:  As  to  agreements  of  counsel:  55  S.  C.  563;  103  U.  S. 
40;  1  Hill  L.  32.  Omission  of  seal  to  deed:  38  S.  C.  417; 
34  S.  C.  401 ;  42  S.  C.  138;  26  S.  C.  160.  Notice  of  right 
of  Zt^ay  to  subsequent  purcliaser:  72  S.  C.  235 ;  67  S.  C.  377. 
Remedy  for  compensation:  89  S.  C.  555. 

Messrs.  L.  D.  Jennings  and  R.  D.  Epps,  for  respondent. 
distinguish  72  S.  C.  332.  Effect  of  defective  record;  not 
notice:  22  S.  C.  332;  79  S.  C.  357. 

October  24,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Watts. 

This  was  an  action  for  injunction  and  damages  for  an 
alleged  unlawful  digging  and  removing  soil  along  the  side  of 
the  right  of  way  on  land  claimed  by  the  plaintiff.  The  case 
was  tried  by  his  Honor,  Judge  Sease,  and  a  jury,  at  the 
November  term  of  Court,  1913,  for  Sumter  countv,  and 
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resulted  in  a  verdict  in  favor  of  plaintiff  in  the  sum  of  six 
hundred  dollars,  and  on  November  22,  1913,  Judge  Sease 
made  an  order  enjoining  the  defendant  from  using  more 
than  twenty-five  (25)  feet  on  each  side  from  the  center  of 
its  roadbed  as  a  right  of  way.  After  entry  of  judgment, 
defendant  appeals,  and  by  ten  exceptions  imputes  error  to 
the  Circuit  Court,  and  seeks  reversal.  The  evidence  in  the 
case  shows  that  both  the  plaintiff  and  the  defendant  claim 
from  J.  Adger  Smyth  as  a  common  source  of  title;  and  that 
J.  Adger  Smyth,  along  with  others  in  1887,  conveyed  to  the 
Eutawville  Railroad  the  right  of  way  in  question,  and  by 
subsequent  deeds  and  conveyances,  and  change  of  name  and 
amendments  of  charters,  the  property  was  acquired  by  the 
defendant  railroad  company.  The  agreements  conveying 
the  right  of  way  from  Smyth  and  others,  while  not  properly 
probated,  were  recorded  in  the  register  of  mesne  conveyance 
office  for  Sumter  county  on  April  28,  1891.  J,  Adger 
Smyth  did  not  sign  himself  the  agreement  conveying  the 
right  of  way  over  his  lands  to  the  railroad ;  it  was  signed  by 
his  friend,  Maj.  R.  C.  Barclay,  but  he  ratified,  approved  and 
confirmed  Barclay's  action.  The  plaintiff  bought  her  land 
in  1904,  the  road  was  built  in  1889.  The  husband,  an 
unquestioned  agent  of  the  plaintiff,  had  been  a  locomotive 
engineer  in  the  employment  of  the  defendant  and  had  oper- 
ated as  such  over  the  railroad  long  before  his  wife,  the  plain- 
tiff, purchased  the  land. 

The  first  exception  imputes  error  in  permitting  the  plain- 
tiff to  withdraw  from  the  stipulation  entered  into  between 
counsel  as  to  the  admission  of  the  records  of  Sumter  county 

clerk's  office  to  prove  papers  instead  of  proving  them 
1     in  the  regular  way.     We  think  that  his  Honor  was  in 

error,  this  agreement  was  made  between  the  attor- 
neys of  the  respective  parties,  they  consented  to  it,  and  it  is 
binding  and  conclusive  and  could  only  be  set  aside  for  fraud. 
Parties  cannot  agree  and  by  so  doing  lull  a  party  into  a  sense 
of  security  and  a  lack  of  vigilance,  and  then  repudiate  a 
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solemn  agreement,  and  inconvenience  and  injure  the  other 
party,  by  serving  notice  that  the  agreement  is  at  an  end. 
The  agreement  entered  into  was  binding  and  effective  until 
the  case  was  finally  disposed  of,  and  the  plaintiff  after  enter- 
ing into  it  could  not  avoid  it  by  serving  notice.  See  Jones 
and  Parker  v.  Webb,  8  S.  C.  206,  and  cases  therein  cited. 
The  fourth  and  fifth  exceptions  should  be  sustained. 
Both  parties  claim  from  the  same  source,  J.  Adger  Smyth. 
The  plaintiff  could  not  have  any  higher  right  than  J.  Adger 

Smyth.  The  Rutawville  Railroad  went  into  posses- 
2     sion  under  this  agreement.     Their  entry  was  lawful, 

not  tortious;  the  defendant  is  the  successor  in  the 
interest  of  that  road,  and  whatever  rights  it  had  acquired 
passed  to  the  defendant.  By  that  agreement  one  hundred 
feet  was  acquired  from  the  center  of  the  track.  When  the 
defendant  purchased  years  after  the  road  was  constructed 
she  knew  the  road  was  there.  The  charter  gives  the  right  to 
acquire  seventy-five  (75)  feet  from  the  center  of  the  road- 
bed by  condemnation.  This  agreement  along  with  others 
was  recorded  in  the  office  of  register  of  mesne  conveyance 
for  Sumter  county,  and  while  not  properly  prepared  for 
record  so  that  the  recording  would  be  constructive  notice  to 
subsequent  purchasers,  still,  it  was  a  circumstance  that 
should  have  been  left  to  the  jury  to  say  whether  they  were 
such  as  would  put  her  on  inquiry.  She  had  actual  notice 
that  the  railroad  was  built  and  being  operated  across  and 
over  this  land.  She  knew  or  should  have  known  that  both 
she  and  the  defendant  claimed  from  a  common  source,  and 
she  could  have  ascertained  by  inquiry  either  of  Smyth  or 
the  railroad  the  extent  of  the  railroad's  claim.  She  cannot 
claim  to  be  a  subsequent  purchaser  for  value  alone  from  the 
fact  that  the  agreement  improperly  recorded  was  no  notice 
to  her  of  the  railroad's  right.  Under  the  Judge's  charge 
she  got  the  benefit  of  this  holding ;  whereas,  it  should  have 
been  submitted  to  the  jury  to  determine  under  all  the  facts 
and  circumstances  of  the  case,  the  railroad  being  there  since 
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1889,  and  she  purchasing  in  1904,  and  all  of  the  rights  of 
way  being  recorded,  but  improperly  recorded,  and  her  hus- 
band, who  was  her  agent  and  acted  for  her  in  the  purchase 
of  the  land,  having  before  the  purchase  been  in  the  employ- 
ment of  the  defendant  and  running  over  the  road  as  a  loco- 
motive engineer,  whether  she  had  actual  notice  of  the  rail- 
road's right  of  way  or  whether  or  not  she  had  knowledge  of 
such  facts  as  were  sufficient  to  put  her  on  inquiry  which,  if 
pursued  with  due  diligence,  would  have  led  to  the  knowl- 
edge of  defendant's  right  and  been  equivalent  to  notice. 

The  road  had  been  constructed,  and  was  being  operated, 
had  been  in  operation  for  a  number  of  years.  The  entry 
originally  was  by  permission  under  an  agreement  giving  to 
the  railroad  one  hundred  feet  on  each  side  from  the  center 
of  the  roadbed,  and  it  should  have  been  left  to  the  jury  to 
determine  whether  the  plaintiff  was  an  innocent  purchaser 
for  value  without  notice,  or  whether  she  purchased  with 
actual  notice,  or  had  such  notice  that  if  she  had  been  dili- 
gent would  have  informed  her  of  defendant's  rights. 
3  His  Honor  virtually  held  that  by  reason  of  the  agree- 
ment between  Smyth  and  the  railroad,  not  being  pro- 
bated, though  recorded,  that  the  plaintiff  was  an  innocent 
purchaser  with  notice  only  extending  to  the  right  of  way 
actually  occupied  by  defendant  company  or  such  width  as 
was  necessary  for  the  conduct  of  the  road.  We  thinks  that 
he  was  in  error  in  restricting  the  jury  to  this ;  but  that  the 
jury  should  have  been  permitted  to  take  into  consideration 
all  of  the  facts  and  circumstances  of  the  case  herein  before 
indicated,  and  that  it  is  unnecessary  to  consider  the  other 
exceptions  as  the  judgment  must  be  reversed  and  new  trial 
granted,  and  order  of  injunction  set  aside. 

New  trial  granted. 

Mr.  CniHi^  Justice  Gary  and  Mr.  Justices  Hvdrick 
and  Gage  concur  in  the  result. 
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]\Ir.  Justice  Fraser,  dissenting.  I  cannot  concur  in  the 
opinion  of  the  majority. 

In  IVolfolk  V.  Graniteville  Mfg.  Co.,  22  S.  C.  337,  this 
Court  held : 

^^The  whole  system  of  registry  is  artificial,  and  rests  on 
the  terms  of  the  statutes;  but  as  a  deed  must  be  proved 
before  it  can  exist  for  any  purpose,  all  laws  upon  the  subject 
required  some  kind  of  probate,  proof  of  its  execution,  as  an 
undisputable  prerequisite  to  its  going  on  the  record.  As  to 
those  laws,  we  think  it  settled,  that  the  mere  copying  a  paper 
in  the  books  of  registry  does  not  give  notice  or  any  of  the 
rights  of  registry,  unless  it  has  been  first  probated  in  the 
form  and  manner  prescribed  by  law.  'The  recording  of  the 
deed  therefore,  not  being  authorized  by  the  act  of  assembly, 
gave  to  it  no  additional  validity,  and  the  record  thus  made, 
or  the  exemplified  copy  therefrom,  is  no  more  evidence  of 
the  existence  of  the  deed  than  would  be  a  copy  of  such  deed 
certified  by  a  private  individual.' '' 

Section  3543,  Civil  Code  1912,  provides: 

**No  possession  of  real  property  described  in  any  instru- 
ment of  writing  required  by  law  to  be  recorded  shall  operate 
as  notice  of  such  instrument,  and  actual  notice  shall  be 
deemed  and  held  sufficient  to  supply  the  place  of  registra- 
tion, only  when  such  notice  is  of  the  instrument  itself  or  of 
its  nature  and  purport." 

It  is  admitted  here  that  the  deed  was  not  probated. 

It  seems  to  me,  therefore,  that  it  is  untenable  to  hold  that 
the  jury  may  infer  that  the  plaintiff  had  notice  from  posses- 
sion, of  an  unlawfully  recorded  deed. 
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8976 

MITCHELL  ET  AL.  v.  GREENVILLE  S.  &  A.  RY.  CO. 

(88  S.  E.  261.) 

Carriers  op  Goods.     Routixg  Interstate  Shipments.     Delays. 

1.  The  Interstate  Commerce  Commission,  under  authority  of  Intentale 
Commerce  Act,  seo.  15,  subd.  5  (U.  S.  Comp.  St.  1918,  sec.  8588), 
having  ruled  that  a  shipper  may  direct  as  to  terminal  routing  or 
delivery  of  shipments  which  are  to  go  beyond  the  lines  of  the  initial 
carrier,  but  having  fixed  no  penalty  for  a  carrier's  violation  of  a 
shipper's  routing,  the  State  law  on  that  subject  (Civ.  Code  1912,  sec. 
8194),  providing  a  penalty  for  a  carrier's  violation  of  the  preceding,- 
section  conferring  the  same  right,  was  superseded,  so  that  a  shipper 
could  not  recover  a  penalty  for  a  terminal  carrier's  violation  of  the 
routing  of  an  interstate  shipment,  under  the  rule  that  the  State  legis- 
lature may  not  add  to  or  take  from  the  Federal  statute  governing 
interstate  commerce. 

2.  The  penalty  for  misrouting  a  shipment  of  goods  provided  by  Civil 
Code  1912,  sees.  8194  and  8195,  does  not  supplement  the  Federal 
Interstate  Commerce  Act,  so  as  to  apply  to  an  interstate  shipment. 

3.  Where  a  bill  of  lading  on  an  interstate  shipment  routed  a  car  over 
the  line  of  a  particular  terminal  carrier  and  the  shipment  was  not 
delivered  to  that  carrier,  but  to  defendant,  which  had  no  facilities 
f<jr  delivering  it  into  plaintiff's  yard,  and  defendant,  after  being 
notified  of  the  error,  was  informed  of  plaintiff's  urgent  need  of  the 
shipment,  but  nevertheless  kept  the  car  an  unreasonable  length  of 
time  before  it  was  returned  to  the  place  where  defendant  received 
it,  to  be  transhipped  over  the  designated  terminal  carrier  into 
plaintiff's  yard,  plaintiff  was  entitled  to  recover  the  damages  sus- 
tained independent  of  the  Interstate  Commerce  Act,  and  regardless 
of  whether  defendant  knew,  in  the  first  instance,  that  the  car  had 
been  misrouted. 


Before  Wilson,  J.,  Anderson,  March,  1914.     Modified. 

Action  by  Ross  Mitchell  and  J.  R.  Cox,  partners  in  trade, 
as  Mitchell-Cox  Lumber  Co.,  plaintiffs-appellants,  against 

Footnote. — As  to  liability  of  carrier  of  goods  by  land  for  deviation 
from  route,  see  note  in  15  A.  &  E.  Cas.  76,  and  2  British  Ruling  Cases 
687  to  620.  Also  note  in  28  A.  &  E.  Ann.  Cas.  1912b,  p.  615.  As  to 
duty  of  connecting  carrier  to  know  contract  made  by  initial  carrier,  and 
affecting  of  change  in  route,  see  note  in  52  L.  R.  A.  (N.  S.)  458  to  470. 
Effect  of  deviation  on  rights  of  liabilities  of  carrier,  see  note  in  8  B. 
R.  C.  285. 
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Greenville,  Spartanburg  and  Anderson  Railway  Company, 
de  f  endant-respondent. 

From  an  order  sustaining  a  demurrer,  and  dismissing  the 
complaint,  the  plaintiffs  appeal.  The  facts  are  stated  in 
the  opinion. 

Mr.  Leon  L.  Rice,  for  appellants,  cites:  As  to  common 
law  action  for  detention  of  car:  78  S.  C.  8 ;  95  S.  C.  485 ;  6 
Cyc.  442-448 ;  7  Rich.  190 ;  75  S.  C  321 ;  76  S.  C.  342.  As 
to  action  for  penalty,  reznews:  63  S.  C.  248 ;  Interstate  Com- 
merce Act,  ed.  September  1912,  p.  29;  Conference  Rulings, 
April  13,  1913,  p.  64,  sec.  214b;  Civil  Code  1912,  sees. 
3277,  3194  and  3195 ;  54  Am.  St.  Rep.  822;  50  L.  Ed.  U.  S. 
592;  41  lb.  853;  226  U.  S.  505,  506. 

Messrs.  Bonham,  Watkins  &  Allen,  for  respondent,  cite : 

226  U.  S.  491 ;  94  S.  C.  129 ;  63  S.  C.  248 ;  98  S.  C.  63 ;  226 
U.  S.  426;  227  U.  S.  639. 

October  24,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Gage. 

The  plaintiffs  live  in  the  State  of  Tennessee;  they  sent 
hither  a  carload  lot  of  cement,  to  be  delivered  to  them  at 
Belton,  in  this  State. 

The  bill  of  lading  therefor  routed  the  car  over  the  Nash- 
ville, Chattanooga  and  St.  Louis  Railroad,  the  Georgia  Cen- 
tral, the  Charleston  and  Western  Carolina  and  the  Blue 
Ridge, — four  lines  all  told.  The  Blue  Ridge  terminates  at 
Belton. 

But  at  Greenwood  (on  line  of  the  C.  &  W.  C.  Railway. 
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The  plaintiffs  sued  defendant  and  alleged  two  delicts :  ( 1 ) 
That  the  car  left  Tennessee  4th  September,  1913 ;  that  after 
it  had  reached  Belton,  and  on  plaintiffs'  demand,  it  was 
reshipped  back  to  Greenwood,  and  reached  the  plaintiff  over 
the  schedule  route  only  on  24th  September;  that  plaintiffs 
needed  the  cement  in  the  meantime,  had  to  buy  it  at  retail, 
and  was  thereby  damaged  $60;  and  (2)  that  defendant  vio- 
lated sections  3194  and  3195  of  the  Code  of  Laws,  and  is 
liable  to  plaintiff  for  a  penalty  of  $500  there  prescribed. 

The  defendant  demurred  to  the  first  cause  of  action  (a) 
because  the  defendant  received  and  carried  the  car  in  the 
way  prescribed  by  the  Federal  statutes;  (b)  because  the 
State  statute  is  contrary  to  the  Federal  statute;  and  (c) 
because  it  was  not  alleged  that  defendant  knew  it  was  divert- 
ing the  car. 

The  defendant  demurred  to  the  second  cause  of  action 
because  the  penalty  prescribed  by  the  State  statute  is  incon- 
sistent with  the  Federal  law. 

The  Circuit  Court  sustained  the  demurrer  and  dismissed 
the  complaint. 

The  plaintiff  appeals  from  the  order,  on  five  grounds. 
They  will  not  be  considered  seriatim,  but  their  subject  mat- 
ter will  be  embraced  in  this  judgment.  And  the  second 
cause  of  action  and  demurrer  thereto  will  be  considered 
first. 

The  shipment  is  concededly  interstate ;  and  it  is  also  con- 
ceded that  the  Federal  law,  at  every  point  of  applica- 
1  tion,  is  supreme;  and  to  it  the  State  statute  must 
yield. 

The  appellant  makes  this  statement  of  the  Federal  law : 
"At  page  29  of  the  Interstate  Commerce  Act,  revised  Sep- 
tember 1,  1912,  under  the  heading  ** Shippers  may  designate 
route,"  we  find  the  following  language : 

"In  all  cases  where  at  the  time  of  delivery  of  property  to 
any  railroad  corporation  being  a  common  carrier,  for  trans- 
portation subject  to  the  provisions  of  this  act  to  any  point 

21—99 
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of  destination — ^the  person,  firm  or  corporation  making  such 
shipment,  subject  to  such  reasonable  exceptions  and  regula- 
tions as  the  Interstate  Commerce  Commission  shall  from 
time  to  time  prescribe,  shall  have  the  right  to  designate,  in 
writing,  by  which  of  such  through  routes  such  property 
shall  be  transported  to  destination,  and  it  shall  thereupon  be 
the  duty  of  the  initial  carrier  to  route  said  property  and  issue 
a  through  bill  of  lading  therefor  as  so  directed,  and  to  trans- 
port said  property  over  its  own  line  or  lines  and  deliver  the 
same  to  a  connecting  line  or  lines  according  to  such  through 
route,  and  it  shall  be  the  duty  of  each  of  said  connecting 
carriers  to  receive  said  property  and  transport  it  over  the 
said  line  or  lines  and  deliver  the  same  to  the  next  succeeding 
carrier  or  consignee  according  to  the  routing  instructions,  in 
said  bill  of  lading.'' 

*'The  Interstate  Commerce  Commission  acting  under  the 
authority  given  it  under  the  above  act,  on  March  18,  1907, 
ruled  that  the  shipper  may  direct  as  to  terminal  routing  or 
delivery  of  shipments  which  are  to  go  beyond  the  lines  of 
the  initial  carrier.  See  Conference  Rulings,  issued  April 
13,  1913,  page  64,  sec.  214b." 

The  State  statute  is  embraced  in  section  3194  of  the  Code 
of  Laws  1912,  vol.  I. 

Both  enactments  cover  the  same  subject ;  if  they  are  identi- 
cal, that  by  the  State  needs  not  to  be  enforced;  if  they  are 
not  identical,  that  by  the  Federal  goverment  must  govern 
in  exclusion  of  that  by  the  State. 

But  the  State  statute  goes  one  step  further  than  the  Fed- 
eral statute;  secion  3195  penalizes  the  carrier,  for 
2  violation  of  the  preceding  section,  by  a  fine  of 
$500. 

The  Federal  statute  does  not  do  that. 
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The  same  thing  follows  where  the  Federal  statute  fixes  no 
penalty ;  in  that  case,  no  penalty  may  be  assessed. 

Where  Congress  has  spoken  upon  a  subject  within  its 
jurisdiction,  it  is  plain  that- a  legislature  may  not  take  from 
that  statute;  it  ought  to  be  equally  plain  that  a  legislature 
may  not  add  to  the  Federal  statute.  Adams  Express  Co.  v. 
Croninger,  226  U.  S.  491,  33  Sup.  Ct.  148,  57  L.  Ed.  314, 
44L.  R.  A.  (N.  S.)  257. 

The  issue  now  made  was  practically  decided  against  the 
appellant  in  Lozve  \.  S.  A.  L.  Raihvay,  63  S.  C.  248,  41  S. 
E.  397,  90  Am.  St.  Rep.  678. 

The  diversion  there  was  by  the  initial  carrier,  and  it  was 
the  defendant;  and  the  diversion  was  in  North  Carolina. 

Here  the  diversion  was  by  an  intermediate  carrier,  and 
one  not  named  in  the  bill  of  lading;  the  diversion  did  occur 
in  South  Carolina. 

But  both  cases  fall  under  the  exclusive  terms  of  the  Fed- 
eral statutes ;  for  it  does  not  exact  a  penalty  for  diversion. 

Our  conclusion  is,  that  the  demurrer  to  the  second  cause 
of  action  is  sound,  and  the  order  sustaining  it  is  right. 

It  is  equally  plain  that  the  demurrer  to  the  first  cause  of 
action  is  unsound,  and  it  ought  not  to  have  been  sustained. 

The  complaint  therein  alleges  enough,  independent  of  the 
Interstate  Commerce  Act,  to  make  the  defendant  a  wrong- 
doer. The  Federal  law  has  no  application  to  the  cases 
alleged  in  the  4th  and  5th  paragraphs  of  the  first 
3  cause  of  action  stated  in  the  complaint.  After  the 
defendant  had  delivered  the  car  at  Belton,  it  was 
informed  of  the  urgent  need  of  the  cement  in  the  plaintiff's 
yard  at  the  same  place;  it  kept  the  car  an  ^^unreasonable 
length  of  time*'  before  it  was  returned  to  Greenwood  to  be 
delivered  by  the  Blue  Ridge  Railroad  in  plaintiff's  yard. 

It  matters  not  that  the  plaintiff  did  not  allege  that  the 
defendant  knew  in  the  first  instance  the  car  had  been  mis- 
routed;  it  was  notified  of  the  fact  after  the  car  reached 
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Belton  on  its  line;  that  was  enough;  and  after  such  notice 
the  defendant  had  no  right  to  unreasonably  detain  the  car. 
Our  judgment  is,  that  the  order  sustaining  the  demurrer 
to  the  first  cause  of  action  be  set  aside,  and  that  the  order 
sustaining  the  demurrer  to  the  second  cause  of  action  be 
affirmed. 


8977 

THE  UNION  BUILDING  &  LOAN  ASSOCIATION  v.  McNALLY. 

(88  S.  E.  867.) 

Evidence.     Building  and  Loan  Associations.     Accounts.     Appeal  and 
Erbor.     Interest. 

1.  The  entry  on  an  account  book  of  an  admitted  loan  of  $200,  and 
regular  monthly  credits  of  $1,  as  interest  due  thereon,  for  seven 
months,  followed  by  a  debit  entry  for  $400,  and  the  increase  of  the 
monthly  credits  for  interest  from  $1  to  $8  for  twenty-four  months 
following,  supports  the  inference  and  finding  that  the  increased 
credits  for  interest  were  applicable  to  a  loan  for  $400,  made  at  the 
time  stated,  rather  than  to  the  prior  loan  for  $200. 

2.  The  method  in  which  accounts  are  kept  is  a  circumstance  to  be  con- 
sidered in  determining  the  facts  evidenced  by  them. 

8.  Findings  of  fact  supported  by  circumstantial  evidence,  and  concurred 
in  by  the  master  and  Circuit  Court,  affirmed  on  appeal. 

4.  Interest  is  recoverable  on  attorney's  fees,  included  in  amount  found 
due  on  bond  and  mortgage  under  stipulation  therein  contained,  from 
the  date  of  the  master's  report  finding  amount  due  for  which  judg- 
ment is  given. 

Before  Shipp,  J.,  Union,  February,  1914.     Affirmed. 

Action  on  bonds  and  mortgage  by  Union  Building  &  Loan 
Association.  The  master  reported  that  there  was  due  plain- 
tiff by  defendant,  on  the  bonds  and  mortgage  set  out  in  the 
complaint,  on  the  19th  day  of  January,  1914,  the  sum  of 
$567.32  for  principal  and  interest,  and  the  further  sum  of 
$56.73  for  attorney's  fee,  making  a  total  indebtedness  at  that 
date  of  $624.05,  for  which  the  plaintiff  was  entitled  to  judg- 
ment  and    foreclosure.     From    a    decree   confirming   this 
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report,   and  giving  judgment  accordingly,   the   defendant 
appealed  on  the  following  exceptions : 

1.  Because  his  Honor  erred  in  overruling,  and  not  sus- 
taining the  defendant's  first  exception  to  the  master's  report, 
as  follows : 

'*1.  Because  the  master  erred  (after  adopting  the  method 
and  plan  of  calculation  suggested  by  defendant)  in  not 
allowing  the  defendant  credit  for  all  payments  made  by  him 
to  the  plaintiff,  and  especially  all  payments  made  by  the 
defendant  prior  to  May  15,  1901,  whether  denominated 
interest  or  premium  payments,  or  by  whatever  term  called, 
and  especially  all  payments  made  by  defendant  to  May 
(inclusive)  in  1903.  The  master  should  have,  as  directed 
by  the  Supreme  Court  in  sending  this  case  back  to  the  mas- 
ter, give  defendant  credit  on  the  bonds  at  their  respective 
dates,  for  the  withdrawal  value  of  the  stock  assigned  and 
surrendered,  according  to  the  constitution  and  by-laws  of 
plaintiff  association;  and  the  master  erred  in  not  basing  his 
calculation  upon  such  basis." 

It  being  respectfully  submitted  that  his  Honor  erred  in 
not  allowing  defendant  credit  for  all  payments  appearing 
upon  defendant's  pass  book,  the  correctness  of  which  was  in 
no  way  questioned,  whether  denominated  stock,  interest  or 
premium  payments ;  and  his  Honor  erred  in  deducting  from 
the  sum  of  such  payments  the  amount  of  $60,  holding  that 
said  amount  was  interest  and  premium  paid  on  a  prior  loan 
of  May  15th,  1901,  and  that  same  had  been  repaid  before  the 
$600  loan  (June  17th,  1903)  ;  and  erred  in  holding  that 
said  $60,  disallowed  defendant  by  the  master  and  the  Cir- 
cuit Judge,  was  a  credit  on  other  and  entirely  different  debts, 
with  which  the  said  loan  had  no  connection. 

2.  Because  his  Honor  erred  in  overruling  and  in  not 
sustaining  defendant's  second  exception  to  the  master's 
report,  as  follows : 

**2.  Because  the  master  erred  in  finding  that  there  had 
been  a  prior  loan  to  those  represented  by  the  bonds  in  this 
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case,  and  in  finding  that  there  was  interest  and  premiums 
paid  by  defendant  on  a  prior  loan,  and  in  giving  defendant 
credit  for  only  $214.40  at  date  of  second  bond ;  whereas,  the 
master  should  have  based  his  calculation  upon  the  bonds  as 
they  appeared  upon  their  faces,  and  given  credit  for  all  pay- 
ments made  by  defendant  as  appears  by  defendant's  receipts 
from  the  plaintiff  association  and  represented  by  the  defend- 
ant's pass  book,  which  was  put  in  evidence,  the  correctness 
of  which  was  not  questioned.  Under  the  order  of  Judge 
Memminger  herein,  affirmed  by  the  Supreme  Court,  and  the 
undisputed  evidence  in  this  case,  the  master  erred  in  not 
approving  the  calculation  submitted  by  the  defendant  herein; 
and  the  master  erred  in  adopting  the  calculation  submitted 
by  the  plaintiff  herein,  and  especially  did  he  err  in  disallow- 
ing defendant  credit  in  his  (the  master's)  calculations  for 
certain  payments  specified  by  the  master  in  his  report,  and  in 
not  allowing  the  defendant  credit  for  all  payments  shown 
on  his  (defendant's)  passbook." 

It  being  respectfully  submitted  that  as  the  only  evidence 
of  the  debt  were  the  three  bonds  put  in  evidence  and  the 
defendant's  pass  book  (neither  of  which  was  in  any  way 
questioned),  his  Honor  erred  in  not  giving  defendant  credit 
at  the  date  of  the  $600  bond  (June  17,  1903)  for  all  pay- 
ments made  by  the  defendant  to  that  date  and  appearing 
upon  his  pass  book,  by  whatever  term  denominated. 

3.  Because  his  Honor  erred  in  overruling  defendant's 
third  exception  to  the  master's  report,  as  follows : 

"3.  Because  the  master  erred  in  finding  and  reporting 
that  there  is  due  the  sum  of  $567.32,  principal  and  interest. 
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did  his  Honor  err  in  disallowing  the  $60  of  the  payments 
made  by  the  defendant  as  interest  and  premium  prior  to  the 
date  of  the  $600  loan  as  evidenced  by  the  bond  of  June  17, 
1903,  in  evidence,  and  in  therefore  depriving  the  defendant 
not  only  of  the  said  $60,  but  also  of  the  interest  thereon 
since  the  17th  day  of  June,  1903. 

4.  Because  his  Honor  erred  in  holding  that  there  was  a 
loan  to  defendant  of  date  May  15,  1901,  and  that  same  was 
carried  for  twenty- four  months;  and  in  holding  that  '*It 
does  appear  from  the  defendant's  pass  book  and  otherwise, 
that  there  was  such  prior  loan  and  that  said  sixty  dollars 
was  the  interest  and  premium  paid  thereon,  and  that  said 
loan  was  repaid  before  the  bond  and  loan  of  $600;  and  the 
master  is  sustained  on  these  matters;  the  question  of  the 
prior  loan,  the  payment  of  sixty  dollars  as  interest  and 
premium  thereon,  the  repayment  of  this  loan  before  the 
making  of  the  $600  bond  and  loan,  and  the  refusal  of  the 
master  to  allow  defendant  credit  therefor,  on  the  bonds  set 
up  in  the  complaint.  The  correct  amount,  therefore,  was 
allowed  by  the  master  in  the  calculation,  as  of  the  date  of 
the  $600  bond,  to  wit,  the  sum  of  two  hundred  and  fourteen 
and  40-100  dollars;"  whereas,  he  should  have  held  that  there 
was  no  loan  of  said  dcite;  and  his  Honor  erred  in  not  allow- 
ing defendant  credit  for  the  entire  amounts  paid  during  the 
time  from  May  15,  1901,  to  the  12th  day  of  June,  1903,  the 
date  of  the  $600  bond  (the  second  bond  sued  on;  the  with- 
drawal value  of  defendant's  stock  at  the  date  of  the  first 
loan,  evidenced  by  the  first  bond  sued  on,  bearing  date  Sep- 
tember 10th,  1900,  being  more  than  such  loan).  It  being 
respectfully  submitted,  that  the  effect  of  his  Honor's  ruling 
appealed  from  is  to  nullify  the  former  decision  of  this  Court 
in  this  case,  by  virtually  splitting  the  $600  bond;  and  thus 
depriving  the  defendant  of  credit  for  some  of  his  payments 
from  the  time  plaintiff  undertook  to  split  said  bond  (May 
15,  1901)  to  June  17,  1903,  together  with  interest  on  such 
since  said  date. 
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5.  Because  his  Honor  erred  in  decreeing  judgment  and 
foreclosure  against  the  defendant  for  the  sum  of  $624.05, 
with  interest  from  January  19,  1914;  and  in  allowing  inter- 
est on  the  attorney's  fees  from  said  date ;  whereas,  he  should 
have  given  judgment  against  the  defendant  for  the  sum  of 
$456.67  only,  with  interest  thereon  from  January  19,  1914, 
and  $45.66  attorney's  fees. 

Mr.  J.  Ashby  Sawyer,  for  appellant,  cites :  As  to  relation 
of  debtor  and  creditor  between  defendant  and  plaintiff:  62 
S.  C.  178;  65  S.  C.  448;  72  S.  C.  406;  81  S.  C.  515.  Attor- 
ney's fees  in  nature  of  costs  to  be  awarded  by  the  Court:  84 
S.  C.  463;  27  Cyc.  1785,  1786;  13  A.  &  E.Enc.  of  L.  (2d 
ed.)  824. 

Messrs.  Wallace  &  Barron,  for  respondent. 

November  6,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Gage. 

There  is  at  issue  only  $121.00  The  printer's  bill  will 
amount  to  one-half  that  amount. 

The  master  found  against  the  defendant,  as  did  the  Circuit 
Court,  and  now  the  defendant  appeals  here;  and  this  is  the 
second  appeal,  though  the  first  appeal  was  by  the  plaintiff. 
96  S.  C.  38,  79  S.  E.  796. 

The  action  is  one  for  foreclosure  of  a  mortgage.  It  is 
conceded  that  plaintiff  is  entitled  to  a  judgment  for  fore- 
closure for  $456.67,  and  attorney's  fees,  whereas  plaintiff 
claims  judgment  for  $624.05  and  attorney's  fees.  The 
exceptions  are  five,  but  the  issues  are  only  two  by  appellant's 
admission:  (1)  The  defendant  claims  a  credit  of  $60  which 
was  disallowed,  and  which  now  amounts  to  $121.00;  (2) 
the  defendant  denies  to  the  plaintiff's  attorneys  interest  on 
their  fee  of  ten  per  cent,  on  the  recovery,  which  fee  is  stipu- 
lated in  the  bond,  and  is  reasonable. 
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The  only  testimony  is  ( 1 )  the  book  issued  by  the  Building 
&  Loan  Association  to  defendant  called  the  pass  book;  (2) 
three  bonds,  executed  to  the  plaintiff  by  defendant,  to  wit : 
10th  September,  1900,  penal  sum  of  $400.00;  17th  June, 
1903,  penal  sum  of  $200.00 ;  9th  August,  1904,  penal  sum  of 
$400.00;  (3)  sections  3  and  8  of  Article  II  of  the  laws; 
sections  1  and  3  of  article  V  of  the  by-laws;  section  2  of 
article  VIII  of  the  by-laws. 

The  defendant  testified  that  the  entries  in  the  pass  book 
contained  all  the  credits  claimed;  he  testified  naught  else, 
and  there  was  no  other  witness.  The  testimony  does  not 
show  it,  but  it  is  a  part  of  the  history  of  the  State  that  the 
treasurer  of  this  association  defaulted,  and  there  is  no  one 
now  to  explain  his  books,  or  this  pass  book. 

The  pass  book  shows  that  in  January,  1897,  the  defend- 
ant became  the  owner  of  five  shares  of  the  plaintiff's  capital 
stock,  of  $200.00  per  share;  and  that  in  each  month  there- 
after he  paid  $1.00  per  month  on  each  of  the  five 
1  shares  through  1898;  and  that  the  last  payment  on 
stock  was  made  April,  1907;  and  that  then,  at  the 
end  of  ten  years  and  three  months,  the  defendant  had  paid 
in  on  his  stock  subscription  $575.00,  or  $425.00  less  than  its 
par  and  maturing  value. 

The  pass  book  also  shows,  that  the  defendant  first  became 
a  borrower  from  the  association  in  October,  1900;  he  .got 
then  $200.00,  and  that  is  evidenced  by  the  first  bond  above 
recited;  he  borrowed,  also,  in  July,  1903,  $600.00,  and  that 
is  evidenced  by  the  second  bond  above  recited ;  he  borrowed, 
also,  in  September,  1904,  $200.00,  and  that  is  evidenced  by 
the  third  bond  above  recited.  The  notation  on  the  book  of 
the  three  several  loans  is  meagre;  it  consists  only  of  the 
numerals  preceded  by  the  dollar  character,  on  a  line  with 
the  other  entries  of  that  month. 

The  bonds  do  not  declare  what  rate  of  interest  the  defend- 
ant agreed  to  pay  upon  the  loans  made  to  him ;  nor  does  the 


Digitized  by 


Google 


330      Building  and  Loan  Association  v.  McNally. 


Opinion  of  the  Court. 


[99  S.  C. 


pass  book;  but  it  does  otherwise  appear,  sec.  3,  art.  V  of  the 
by-laws,  fixes  the  rate  at  six  per  cent. 

The  pass  book  shows  that  up  to  the  time  of  the  first  loan, 
October,  1900,  the  defendant  paid  $100  per  share  on  each 
of  his  five  shares,  and  the  book  denominates  that  at  the  top 
of  the  first  column  ^'installments." 

So  much  is  plain.  The  defendant  had  up  to  that  time 
been  an  investor,  and  had  laid  away  $5.00  every  month,  a 
total  of  $200.00,  the  exact  amount  he  borrowed. 

The  book  contains  two  other  columns,  one,  or  the  second, 
is  denominated  '^interest,"  and  the  other,  or  the  third,  is 
denominated  '^premiums."     Thus: 


Instnllmetits 


In  October,  1900,  and  for  the  first  time,  entry  was  made 
in  the  "interest"  and  "premium"  columns;  it  was  then  the 
defendant  borrowed  $200.00. 

Therein,  for  interest,  was  written  $1.00,  and  for  premium 
was  written  .70.     Thus : 


Date 
October  1.  1900 


Installments 

5.00 


Interest 

1.00 


Premium 

.70 


$200.1X)  (marked  in 
pencil) 


One  month's  interest  on  $200.00,  at  6  per  cent,  is  $1.00. 
There  is  no  parol  testimony  to  explain  "premium,"  but  it  is 
explained  in  sec.  1,  art.  V  of  the  by-laws.  There  is  no  con- 
tention by  defendant  that  he  was  charged  a  usurious  rate 
of  interest  upon  the  loan;  the  right  of  the  association  to 
charge  interest  and  premium  is  not  gainsaid. 

The  book  carries  these  two  items  of  $1.00  and  .70  in 
appropriate  columns  up  to  June,  1907.  In  the  month  of 
June,  1901,  the  book  reads  thus: 


Date 
June 


Installments 

5.00 


Interest 


Premium    $4W  (written  in  pen- 
1.20         cil  and  penciled  out) 


And  it  so  runs  through  May,  1903,  a  period  of  twenty- 
four  months. 
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This  marginal  entry  of  $400.00  is  made  the  same  as  were 
the  three  other  marginal  entries  for  loans,  but  which  other 
three  are  evidenced  by  the  bonds  sued  on,  save  a  pencil  niark 
is  not  run  through  the  other  three  entries,  as  it  is  through 
this. 

Thereafter,  that  is,  for  twenty-four  months  after  June, 
1901,  the  interest  column  carries  an  entry  of  $3.00  and  the 
premium  column  carries  an  entry  of  $1.20. 

The  interest,  therefore,  is  three  times  what  it  was  before ; 
that  is  to  say,  before  it  was  six  per  cent,  on  $200.00,  while 
after  it  was  six  per  cent,  on  $400.00. 

But  the  premium  is  not  three  times  what  it  was  before ; 
and  the  reason  is,  the  premium  was  arbitrary  under  section  1, 
article  V  of  the  by-laws;  it  was  fixed  by  the  offer  of  the 
highest  premium  bid  for  redemption  (sec.  1,  art.  V, 
by-laws). 

The  exact  contention  of  appellant  is,  that  the  increase  of 
the  interest  by  $2.00  and  the  increase  of  premium  by  50 
cents,  for  24  months  after  June,  1901,  amounts  to  $60.00; 
and  such  increased  payments  must  be  applied  as  credits 
upon  the  bond  indebtedness  sued  on ;  that  there  is  no  evidence 
any  other  loan  upon  which  these  payments  may  be  credited. 

The  respondent  contends,  that  there  was  a  loan  of 
$400.00  in  June,  1901,  that  these  payments  should  be 
applied  to  it,  and  that  loan  is  not  now  in  issue,  but  is  out  of 
the  case. 

Tt  is  true  no  witness  has  sworn  to  respondent's  conten- 
tion; and  no  witness  has  sworn  that  the  $400.00  was  not 
borrowed  in  June,  1901;  the  issue  of  fact  must, 
2  therefore,  l)e  determined  by  the  circumstances  of  the 
case.  Method  is  always  a  circumstance  from  which 
a  conclusion  may  be  drawn. 

In  the  three  unquestioned  instances  wherein  the  defendant 
did  borrow  money,  or  '^redeem  his  shares,''  to  use  the  curious 
and  inapt  language  of  the  by-laws,  that  is  to  say  $200.00  in 
October,  1900,  $600.00  in  July,  1903,  and  $200.00  in  Sep- 
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tember,  1904,  the  numeral  and  character  therefor  were 
entered  in  the  margin  of  the  book  in  pencil;  and  in  each 
instance  the  entry  in  the  interest  column  was  increased  at 
the  rate  of  six  per  cent,  and  the  entry  in  the  premium  col- 
umn was  arbitrarily  increased,  dependent  upon  the  "bid" 
for  redemption. 

In  the  questioned  instance,  that  of  June,  1901,  the  same 
circumstances  appear;  the  inference  is  that  in  June,  1901, 
there  was  a  loan  of  $400.00;  that  the  interest  and  premium 
were  paid  on  it  for  twenty- four  months;  that  the  payments 
thereafter  ceased,  and  other  and  different  methodical  pay- 
ments commenced ;  that,  therefore,  the  $400.00  was  in  some 
fashion  paid. 

The  circumstance  that  a  pencil  mark  was  drawn  through 
the  $400.00  marginal  entry  strengthened  this  conclusion. 

At  all  events,  the  circumstances  do  not  warrant  the  con- 
clusion that  the  increased  methodical  and  periodical  pay- 
ments of  twenty-four  months  were  made  to  be  credited  on 
the  $200.00  loan  of  October  2,  1900. 

3  We  conclude  this  issue  of  fact  for  the  respondent. 
On  the  other  issue,  that  of  interest  on  attorney's 

4  fees,  there  need  not  be  much  said. 

The  judgment  is  dated  19th  January,  1914;  it  was 
for  the  balance  due  on  the  mortgage  debt  and  ten  per  cent, 
thereof  for  attorney's  fees.  The  amount  was  found  by  the 
master  to  be  reasonable,  and  in  that  we  concur.  It  was  a 
part  of  the  judgment,  and  bears  interest  like  the  other  part 
of  the  judgment. 

The  decree  below  is  affirmed. 
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MILLER  V.  SOUTHERN  EXPRESS  CO. 

SAME  V.  SAME. 

SAME  V.  SAME. 

(88  S.  E.  449.) 

Carricbs  of  Goods.  Express  Compaxies.  Negligence.  Damages.  Treat- 
ment TO  Prevent  Hydrophobia  in  Suspected  Cases.  Chaboe. 
Evidence.     Issues.     Direction  of  Verdict. 

L  Carriers — Damages  from  Delay — Questions  for  Jury. — Where,  in 
actions  against  an  express  company  for  expenses  and  damages  due 
to  the  taking  of  unnecessary  treatment  for  hydrophobia  in  conse- 
quence of  the  defendant's  delay  in  delivering  the  head  of  the  dog 
suspected  of  having  rabies  to  an  institute  to  which  it  was  sent  for 
examination,  several  witnesses  testified  that  in  their  opinion  the  do^ 
did  not  have  rabies,  the  question  whether  the  treatment  was  unneces- 
sary was  for  the  jury. 

2.  Carriers — General  Damages  from  Delay — Question  for  Jury — 
Evidence. — In  such  case,  testimony  of  an  expert  that  when  the  dog's 
head  was  received  by  the  institute,  decomposition  had  so  far 
progressed  that  it  was  impossible  to  discover  the  presence  of  the 
bacillus  which  shows  the  presence  of  rabies,  and  that  ordinarily 
where  one  is  bitten  by  a  dog  and  it  is  doubtful  whether  the  dog  had 
hydrophobia,  treatment  will  be  taken,  authorized  submitting  the  case 
to  the  jury  on  the  question  of  the  right  to  recover  general  damages. 

3.  Carriers — Deij^y — Damages — Proximate  Result. — In  order  for  the 
treatment  in  such  case  to  be  a  necessary  result  of  defendant's  delay 
in  delivering  the  package  to  the  institute,  it  was  essential  that  such 
treatment,  not  only  naturally,  but  necessarily,  follow  from  the  delay. 

4.  Carriers — Damages  from  Delay — Conflicting  Evidence — Question 
FOR  Jury. — That  the  evidence  in  such  case  was  conflicting  on  whether 
the  dog  had  the  rabies  could  not  preclude  submission  of  the  case  to 
the  jury. 

5.  Carriers — Deday  in  Transmission — Action  for  Damages — Suffi- 
ciency OF  EvroENCE. — Where  the  evidence  in  such  action  was  con- 
flicting on  whether  where  a  person  is  bitten  by  a  dog  suspected  of 
having  hydrophobia,  the  proper  course  is  to  commence  treatment  at 
once,  such  question  was  for  the  jury. 

6.  Carriers — Delay  in  Transmission — Action  for  Damages — -Instruc- 
tions— Evidence. — Where,  in  actions  against  an  express  company 
for  expenses  and  damages  from  the  taking  of  unnecessary  treatment 
for  hydrophobia,  due  to  defendant's  de^ay  in  delivering  the  head  of 
a  dog  suspected  of  hydrophobia  to  an  institute  where  it  was  sent  for 
examination,  the  evidence  showed  that  defendant's  agent  knew  that 
the  package  contained  the  head  of  a  dog  which  had  bitten  the 
shipper's  children,  and  that  he  had  promised  prompt  delivery,  the 
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Court  properly  refused  to  instruct  that  defendant  was  not  liable 
for  si)ecial  damages  unless  the  evidence  showed  that  it  received  the 
dog's  head  with  notice,  not  only  that  it  was  sent  for  examination 
for  hydrophobia,  but  that  if  it  was  delayed  in  transit,  the  examina- 
tion could  not  be  had,  and  that  then  plaintiff  would  administer  the 
Pasteur  treatment. 

7.  Carriers — Delay  in  Transmission — Action  for  Damages — Instruc- 
tions— Evidence. — Where  in  such  case  there  was  evidence  that  the 
proper  thing  to  do  after  being  bitten  by  a  dog  is  to  wait  until  the 
dog  is  dead  before  taking  treatment  and  there  was  no  substantial 
evidence  to  the  contrary,  the  Court  properly  refused  to  instruct  that 
if  an  immediate  administration  of  the  treatment  is  proper,  such 
treatment  could  not  be  the  natural  result  of  defendant's  negligence. 

8.  Words  and  Phrases — "Possible" — "Practicable" — "Possible"  is  fre- 
quently used  as  a  synonym  of  "practicable,"  though  the  use  of  one 
as  a  substitute  for  the  other  has  been  condemned. 

9.  Carriers — Delay  in  Transmission — Action  for  Damages — Instruc- 
tions— EvroENCE. — Where  in  actions  against  an  express  company  for 
expenses  and  damages  from  the  taking  of  unnecessary  treatment  for 
hydrophobia,  due  to  defendant's  delay  in  delivering  the  head  of  a 
dog  suspected  of  hydrophobia  to  an  institute  where  it  was  sent  for 
examination,  it  appeared  that  defendant  must  have  known  that  the 
case  was  serious  and  that  information  to  be  procured  from  an  exami- 
nation of  the  head  was  needed  to  start  or  to  stop  a  treatment,  the 
Court  properly  refused  to  instruct  that  defendant  could  not  be 
charged  with  special  damages,  unless  there  was  evidence  that  it 
knew  that  the  treatment  had  not  already  been  begun,  that  plaintiff 
was  depending  upon  the  result  of  the  examination  before  beginning 
the  treatment,  and  that  the  examination  could  not  be  had  if  the 
transportation  was  so  long  delayed  as  to  cause  decomposition  to 
set  in. 

Before  Bowman,  J.,  Greenville,  June,  1913.     Affirmed. 

Three  actions,  the  first  by  W.  N.  Miller,  the  second  by 
Earle  Stone  Miller,  and  the  third  by  Thomas  W.  Miller, 
against  the  Southern  Express  Company.  FVom  judgments 
in  favor  of  W.  N.  Miller  for  $115,  Earle  Stone  Miller  for 
$75,  and  Thomas  W.  Miller  for  $75,  the  defendant 
appealed.  The  facts  and  exceptions  are  sufficiently  stated 
in  the  opinion  of  the  Court. 


FooTNOTr. — See  note  as  to  delivery  by  express  companies  in  38  L.  R. 
A.  m. 
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Messrs.  Cothran,  Dean  &  Cothran,  for  appellant,  cite: 
special,  as  contradistinguished  from  general  damages:  39 
S.  C.  468;  65  S.  C.  506;  78  S.  C.  330;  6  Wall.  579;  72 
Am.  Dec.  287;  8  A.  &  E.  Enc.  of  L.  543.  Notice  necessary 
to  allow  recovery  of  special  damages:  70  S.  C.  422;  74  S.  C. 
496;  40  S.  C.  527;  71  S.  C.  212;  83  S.  C.  500;  lb,  458;  85 
S.  C.  19;  lb,  21 ;  81  S.  C.  538,  and  cases  there  cited.  Judi- 
cial notice  as  to  necessity  for  prompt  treatment  where 
hydrophobia  is  suspected:  117  Pac.  1088;  lb.  1091. 

Messrs.  Wilton  H.  Barle  and  James  H.  Price,  for 
respondents,  cite:  As  to  questions  of  proximate  cause  for 
/«0'.-62S.C.  138;  77  S.C.  286. 

November.  12,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justicj: 
Fraser. 

Mr.  W.  N.  Miller  had  two  children  and  a  little  dog.  The 
dog  bit  both  children,  and  it  was  noticed  that  the  dog  was 
acting  in  a  peculiar  manner.  Mr.  Miller  put  the  dog  in  a 
box  and  kept  it  there  for  several  days,  when  the  dog 
1  died.  He  suspected  hydrophobia,  and  when  the  dog 
died  he  had  its  head  cut  off  and  put  in  a  box  and 
sent  it  to  the  express  office  in  Greenville,  on  Monday  morn- 
ing, directed  to  Pasteur  Institute,  Columbia,  South  Carolina. 
The  agent  of  the  express  company  asked  what  it  was.  He 
was  told  that  the  box  contained  the  head  of  a  mad-dog,  and 
that  it  had  bitten  three  of  Mr.  Miller's  children.  The  box 
was  then  labeled  **mad-dog  head."  The  express  agent  was 
informed  that  the  head  was  being  sent  to  Columbia  for 
examination,  to  see  whether  the  dog  really  was  mad  or  not. 
It  was  said  that  the  label  was  put  on  the  box  so  that  it 
might  be  delivered  from  the  train  and  not  be  delayed  by 
going  up  to  the  uptown  office.  The  evidence  tended  to 
show  that  the  box  arrived  in  Columbia  on  Monday  evening 
and  was  carried  to  the  institute  that  evening,  but  the  insti- 
tute was  closed.     That  it  was  carried  back  early  Tuesday 
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morning  and  it  had  not  been  opened.  Later  it  was  carried 
back  and  delivered  to  a  carpenter  working  in  the  building, 
but  not  for  the  institute.  The  box  was  put  in  the  hallway, 
and  the  officials  of  the  institute  did  not  get  it  until  Wednes- 
day. By  that  time  the  head  was  so  badly  decomposed  that 
an  examination  was  not  made,  for  the  reason  that  in  the 
judgment  of  the  officials  it  was  too  late  to  discover  the 
presence  of  hydrophobia. 

The  plaintiff  claimed  on  the  trial  that  as  a  result  of  the 
delay  in  delivery,  he  was  put  to  expense  and  was  forced  to 
give,  and  his  children  to  take,  the  Pasteur  treatment  for 
hydrophobia.  He  then  introduced  witnesses  to  show  that 
the  treatment  was  unnecessary,  as,  in  the  opinion  of  these 
witnesses,  the  dog  did  not  have  hydrophobia. 

The  defendant  admitted  that  it  had  received  the  box,  but 
denied  an  agreement  to  deliver  Monday  evening;  admitted 
that  the  package  was  delivered  to  the  carpenter,  but  claimed 
that  the  delay  did  not  render  the  treatment  necessary.  That 
there  is  no  cure  for  hydrophobia;  that  when  a  person  once 
contracts  the  disease,  death  is  sure  and  hideous,  and  when- 
ever a  person  is  bitten  by  a  dog  supposed  to  have  hydro- 
phobia the  only  safe  and  prudent  thing  to  do  is  to  begin 
treatment  at  once,  as  the  treatment  is  a  preventive  only. 
That  the  disease  may  develop  in  five  days,  and  the  dog  may 
not  die  for  ten  days,  and  if  the  disease  develops  before  the 
treatment  is  begun,  then  it  is  too  late. 

The  defendant  claimed  that  inasmuch  as  the  loss  was  lim- 
ited in  the  receipt  to  fifty  dollars  no  more  could  be  recov- 
ered in  any  event,  and  that  there  was  no  contract  with  the 
children  and  they  could  not  recover. 

These  last  two  questions  are  not  before  us.  The  defend- 
ant asked  for  a  direction  of  a  verdict  in  its  favor.  This 
was  refused,  and  verdicts  were  rendered  for  plaintiff  in 
varying  amounts.  From  the  judgments  entered  on  these 
verdicts,  the  defendant  appealed. 

There  are  seven  exceptions. 
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The  first  exception   complains   of   error   in   not 

1  directing  a  verdict  for  the  defendant,  and  there  are 
eight  reasons  assigned  for  the  direction  of  a  verdict. 

I.  There  is  no  evidence  that  the  dog  did  not  have  hydro- 
phobia. If  the  dog  had  hydrophobia  or  rabies  then  the 
treatment  was  necessary. 

Several  witnesses  stated  the  symptoms  and  stated  it  was 
their  opinion  that  the  dog  did  not  have  rabies.  This  made 
a  question  for  the  jury. 

"The  damages  alleged  can  not  be  considered  as  resulting 
naturally  and   necessarily   from  the  alleged   negli- 

2  gence  of  the  defendant.     They  can  not,  therefore,  be 
considiered  as  general  damages." 

Dr.  Coward,  the  expert,  said  that  decomposition  had 
progressed  so  far  that  it  was  impossible  to  discover  the 
presence  of  '*negri,"  or  the  bacillus  that  shows  the  presence 
of  rabies.  That  when  the  examination  was  negative,  nearly 
every  one  took  the  treatment.  There  is,  therefore,  evidence 
of  general  damages. 

The  fourth  ground  is  based  on  the  idea  that  the  damage's 
are  special  and  need  not  be  considered.     If  the  treat- 

3  ment  did  not  only  naturally  but  necessarily  follow 
from  the  delay,  then  there  is  no  such  thing  as  a 

necessary  result. 

That  there  is  no  allegation  or  proof  that  it  was  discovered 

after  the  shipment  that  the  dog  did  not  have  rabies.     The 

plaintiff  said  he  thought  at  the  time  of  the  shipment 

4  that  the  dog  had  rabies;  the  witnesses  as  to  a  dif- 
ferent opinion  appeared  at  the  trial.     It  does  not 

appear  that  there  was  error  here. 
The  undisputed  evidence  is  that  where  a  person  is  bitten 
by  a  dog  suspected  of  having  hydrophobia,  the  proper 

5  course  is  to  commence  the  treatment  at  once,  hence 
there  was  no  damage  from  the  delayed  delivery. 

The  evidence  does  not  sustain  this  position.  There  was 
some  evidence  from  the  books  that  the  stenographer  failed 
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to  include  in  the  transcript  of  the  testimony.  These 
extracts  from  the  books,  read  to  witnesses  and  introduced 
in  evidence,  are  just  as  much  a  part  of  the  evidence  as  the 
statements  of  the  witnesses  and  just  as  necessary  to  a  com- 
plete and  satisfactory  trial  in  this  Court.  The  question 
here,  however,  is  undisputed  evidence.  There  were  two 
witnesses  for  the  plaintiff  and  one  for  the  defendant,  who 
testified  that  the  proper  thing  to  do  is  to  wait  until  the  dog 
is  dead.  Dr.  Coward  said  wait  until  the  dog  is  dead.  That 
the  treatment  itself  is  not  free  from  danger.  That  in  cases 
where  the  examination  is  negative,  the  institute  does  not 
advise  treatment.  They  state  the  facts  and  require  the 
applicant  to  share  the  responsibility.  The  Pasteur  treat- 
ment is  not  only  attended  with  danger  to  the  patient,  but  is 
by  no  means  a  sure  preventive.  It  is  the  best  thing  known, 
but  not  sure  to  help  and  may  do  harm.  The  perplexity  is 
distressing  in  the  extreme.  Wisdom  and  nerve  are  in 
demand.  The  parties  may  wait  too  long.  They  may  act 
unnecessarily. 

•  One  of  the  witnesses  said  he  knew  of  no  authenticated 
case  of  the  recovery  of  a  dumb  animal;  certainly  none  of  a 
human  being.  If  the  dog  lives  the  conclusion  is  that  he 
did  not  have  rabies.  So,  then,  if  the  dog  lives  and  the  chil- 
dren die,  the  parent  and  the  doctor  will  have  a  memory  that 
will  be  lasting  and  ever  present,  a  regret  that  is  akin  to 
remorse.  No  wonder  the  health  department  does  not  take 
the  entire  responsibility  in  doubtful  cases. 

The  Judge  could  not  have  directed  a  verdict  on  the  ground 
that  the  undisputed  evidence  shows  that  the  treatment 
should  have  commenced  as  soon  as  the  children  were  bitten. 

The  appellant,  in  its  argument,  says  the  seventh  might 

have  been  included  in  the  fourth  and  the  eighth  with  the 

sixth.     What  has  been  said  imder  those  heads  is  sufficient. 

II.   '*His  Honor,   the  presiding  Judge,   erred  in 

6     refusing  to  charge  the  defendants'  second  request  to 

charge,  which  was  as  follows: 
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'The  express  company  is  not  liable  to  the  plaintiff  for 
special  damages  unless  it  has  been  shown  by  the  evidence 
that  at  the  time  it  received  the  dog  s  head  for  transportation 
it  had  notice,  not  only  that  it  was  a  dog's  head  being  sent  to 
the  doctor  for  examination  for  hydrophobia,  but  that  if  it 
was  delayed  in  transit  the  examination  could  not  be  had,  and 
that  then  the  plaintiff  would  administer  the  Pasteur  treat- 
ment.' 

Specification :  Such  request  contained  a  correct  principle 
of  law  appHcable  to  the  case." 

The  defendant's  agent  knew  that  the  package  contained 
the  head  of  a  mad-dog  that  had  bitten  some  of  the  shipper's 
children;  there  was  evidence  that  there  was  a  promise  of 
prompt  delivery.  Therfe  are  some  matters  of  common 
knowledge  that  every  man  is  supposed  to  know,  /.  e.,  that 
there  is  danger  from  the  bite  of  a  mad-dog,  and  that  prompt- 
ness and  special  skill  are  necessary.  The  fact  that  the  head 
of  the  dog  is  sent  to  Columbia  is  of  itself  notice  that  there 
are  advantages  in  Columbia  that  could  not  be  had  in  Green- 
ville. It  may  be,  and  probably  is,  true  that  neither  the 
shipper  nor  the  agent  of  the  defendant  knew  that  the  cells 
of  the  brain  would  be  destroyed  in  two  days  and  the  brain 
become  a  putrescent  liquid  in  which  the  negri  bodies  could 
not  be  discovered.  He  did  know  there  was  a  necessity  for 
haste  and  that  help  outside  of  Greenville  was  in  demand. 
There  is  no  requirement  that  the  defendant  should  be  served 
with  an  itemized  account  of  probable  damages. 

III.  ''His  Honor,  the  presiding  Judge,  erred  in  refusing 
to  charge  the  defendant's  third  request  to  charge,  which 
was  as  follows  : 

'It  is  essential  to  recovery  by  plaintiff  that  it  be  made  to 
appear  by  the  evidence  that  the  dog  did  not  have  hydro- 
phobia, even  if  the  express  company  had  the  notice  referred 
to  in  paragraph  2  of  the  requests.  Unless  it  so  appear  that 
the  dog  did  not  have  hydrophobia,  it  cannot  be  said  that  the 
treatment  was  unnecessary.' 
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Specification :  Such  request  contained  a  correct  principle 
of  law  applicable  to  the  case." 

It  has  already  been  stated  that  witnesses  were  put  on  the 
stand  who  stated  what  they  saw,  and  then  gave  their  opin- 
ions that  the  dog  did  not  have  hydrophobia. 

IV.  **His  Honor,  the  presiding  Judge,  erred  in  refusing 
to  charge  the  defendant's  fourth  request  to  charge,  which 
was  as  follows : 

If  the  jury  believe  from  the  evidence,  the  proper  treat- 
ment of  a  child  bitten  by  a  dog  suspected  of  hydrophobia 
is  the  immediate  administration  of  the  treatment,  without 
waiting  for  an  examination  to  disclose  the  fact  that  the  dog 
was  affected  with  that  disease,  then  I  charge  you  that  the 
administration  of  the  treatment  after  such  examination  may 
have  been  rendered  impossible  by  the  alleged  negligence  of 
the  defendant  cannot  be  considered  as  a  natural  result  of 
such  negligence.' 

Specification :  Such  request  contained  a  correct  principle 
of  law  applicable  to  the  case.'' 

There  w^ere  three  witnesses  who  testified  as  experts.  Two 
for  the  plaintiff  and  one  for  the  defendant,  that  the  proper 
thing  to  do  is  to  wait  until  the  dog  is  dead.  The  books 
are  not  before  us,  but  this  extract  is  before  us :  **Q. 
8  Let's  see  what  the  authorities  say.  The  Pasteur 
treatment  should  always  be  begun  as  soon  after  the 
bite  as  possible.  It  is  useless  after  the  symptoms  have 
declared  themselves.  A.  That's  correct;  it  doesn't  say 
what  bite  there  though.  You  simply  state  a  bite,  whether 
a  rabid  dog  ar  any  dog."  *Tossible"  is  frequently  used  as 
synonym  of  "practicable."  While  the  Century  Dictionary 
contains  the  substitution  of  the  one  word  for  the  other,  it 
puts  them  down  as  synonyms.  The  defendant  did  have  a 
witness  who  said,  that  from  what  he  had  read,  he  thought 
the  treatment  should  start  as  soon  as  the  patient  was  bitten 
by  a  suspected  dog.  This  witness  had  never  had  a  case  of 
hydrophobia  in  his  practice,  and  only  professed  to  state  the 
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Opinions  of  others.  So  far  as  he  was  concerned,  it  was 
a  matter  of  interpretation  of  hearsay. 

As  the  case  appears  before  this  Court,  a  verdict  founded 
upon  the  necessity  for  the  use  of  Pasteur  treatment  in  all 
suspected  cases  in  the  face  of  the  testimony,  in  the  "case" 
would  be  a  capricious  verdict  and  could  not  stand.  We 
cannot  say,  therefore,  that  it  was  error  to  refuse  this  request. 
V.  **His   Honor,   the  presiding  Judge,   erred   in 

9  refusing  to  charge  the  defendant's  fifth  request  to 
charge,  which  is  as  follows : 

^Because  the  express  company  can  be  charged  with  the 
special  damages  claimed,  I  charge  you  that  there  must  be 
some  evidence  that  they  knew  that  the  authorized  treatment 
had  not  already  been  begun ;  that  the  plaintiff  was  depend- 
ing upon  the  result  of  the  examination  before  beginning  the 
treatment;  and  that  the  examination  could  not  be  had  if  the 
transportation  was  so  long  delayed  as  to  cause  decomposi- 
tion to  set  in.' 

Specification :  Such  request  contained  a  correct  principle 
of  law  applicable  to  the  case.'' 

The  defendant  must  have  known  that  the  case  was  serious 
and  the  information  was  needed  to  start  a  treatment  or  stop 
a  treatment.  It  does  not  appear  what  use  the  defendant 
would  have  made  of  the  information. 

VI.  "His  Honor,  the  presiding  Judge,  erred  in  refusing 
to  charge  the  defendant's  sixth  request  to  charge,  which 
was  as  follows : 

'The  plaintiff's  claim  depends  upon  the  alleged  fact  that 
the  treatment  was  unnecessary.  If,  therefore,  the  jury 
believe  from  the  evidence  that  the  plaintiff  should  have 
begun  the  treatment  immediately  upon  the  biting  of  the 
children  by  the  dog  suspected  of  hydrophobia  and  before  the 
alleged  negligent  delay  of  the  dog's  head  may  have  occurred, 
then  the  basis  of  the  plaintiff's  claim  is  destroyed  and  the 
jury  should  find  a  verdict  for  the  defendant.' 
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Specification:  Such  request  contained  a  correct  principle 
of  law  applicable  to  the  case." 

VII.  *'His  Honor,  the  presiding  Judge,  erred  in  admitting 
testimony  as  to  the  expense  of  W.  N.  Miller  going  to 
Columbia,  upon  the  ground  that  the  same  constituted  spe- 
cial damages  of  which  the  defendant  had  no  notice  at  the 
time  of  the  shipment  and  of  wdiich  the  plaintiff  makes  no 
allegation." 

The  principles  governing  these  exceptions  have  already 
been  discussed,  and  they  are  overruled. 


Mr.  Justick  Hydrick  dissents. 


8979 

GALLISHAW  v.  JACKSON. 

(83  S.  E.  454.) 

Recover  v  op  Real  Property     Tax  Sales.     Direction  of  Verdict. 

1.  A  motion  questioning  the  suflSciency  of  the  evidence  to  sustain  a  ver- 
dict for  plaintiff  properly  made  and  considered  at  close  of  defend- 
ant's testimony. 

2.  The  alleged  refusal  of  the  trial  Court  to  permit  plaintiff's  counsel 
to  make  a  motion  at  the  close  of  plaintiff's  case,  or  to  state  the 
nature  of  the  grounds  thereof,  was  harmless,  where,  it  appeared  that 
his  motion  for  a  directed  verdict,  made  at  the  close  of  the  defense, 
was  the  same,  and  based  on  the  same  grounds,  as  the  motion  which 
counsel  intended  to  make  at  the  close  of  his  case. 

8.  A  "township"  is  a  division  of  the  county  made  for  governmental 
purposes,  and  under  the  express  provisions  of  Const.,  art.  VII,  sec. 
11,  is  a  body  politic. 

4.  Under  Civil  Code  1912,  sec.  1738,  requiring  county  boards  of  educa- 
tion to  divide  their  counties  into  convenient  school  districts,  and  to 
create  additional  districts  from  time  to  time,  as  needed,  and  section 
1741,  declaring  the  .school  districts  of  the  several  counties  of  the 
State  to  be  divisions  of  the  counties  for  taxation  for  all  school  pur- 
poses, a  "school  district"  is  a  part  of  the  county's  territory,  divided 
off  by  the  county  board  of  education  for  taxation  for  school  purposes. 

6.  Under  an  execution  against  a  delinquent  taxpayer  the  sheriff  may 
sell  any  property  within  his  county,  and  a  memorandum  on  the 
execution  as  to  the  location  of  such  property  within  a  particular  sul>- 


Digitized  by 


Google 


Gallishaw  V,  Jackson.  343 

Rep.]  April  Term,  1914. 

division  of  the  county  is  not  an  essential  part  of  the  process  and 
may  be  disregarded. 

6.  The  inclusion  of  an  excessive  assessment  in  an  execution  for  delin- 
quent taxes  does  not  invalidate  the  execution,  where  the  taxpayer 
fails  to  apply  for  the  correction  of  the  assessment  as  prescribed  by 
Civil  Code,  sec.  475. 

7.  Under  Civil  Code  1912,  sec.  469,  providing  that,  upon  the  expiration 
of  the  time  allowed  by  law  for  the  payment  of  taxes,  the  county 
treasurer  shall  issue  a  warrant  or  execution  against  a  defaulting 
taxpayer,  substantially  in  the  form  therein  prescribed,  which  directs 
the  sheriff  to  levy  on  the  personal  property,  and  in  default  of  per- 
sonal property,  then  on  the  land  of  such  taxpayer,  a  sum  to  be 
therein  specified,  the  execution  need  not  describe  the  land  to  be  sold 
by  acres  or  by  boundaries,  as  the  sheriff  may  take  any  land  of  the 
taxpayer  that  he  can  find;  and  hence  a  notation  on  an  execution, 
indicating  that  the  land  was  in  a  particular  school  district,  was  not 
an  essential  part  of  the  process,  and  did  not  affect  the  validity  of 

'^  the  tax  sale,  though  the  land  was  not  in  fact  in  such  school  district, 
especially  as  section  476,  providing  for  a  suspension  of  the  sale  upon 
the  offer  of  satisfactory  evidence  to  the  sheriff  that  the  taxes  have 
been  paid  or  improperly  assessed,  supplied  an  ample  remedy  if,  as 
claimed,  the  taxes  were  higher  in  such  school  district  than  out  of  it. 

8.  It  is  elementary  that  a  sale  of  the  land  of  one  person  for  a  tax 
against  another  is  void. 

9.  Where  the  plaintiff  proves  title  to  lands  held  by  the  defendant  as 
purchaser  at  a  sale  under  tax  execution  against  a  third  party, 
defendant's  prima  facie  right  to  possession  falls  to  the  ground,  and 
he  must  show  aliunde  a  better  title  than  plaintiff  has  shown. 

10.  Where  the  only  reasonable  inference  to  be  drawn  from  the  evidence 
is  that  the  lands  purchased  by  defendant  under  a  tax  execution 
against  the  property  of  B,  were  in  fact  the  property  of  the  plaintiff 
and  not  of  B,  a  verdict  ought  to  have  been  directed  for  the  plaintiff. 

11.  In  an  action  to  recover  possession  of  land  from  a  purchaser  at  a 
sale  for  delinquent  taxes  assessed  against  R.  in  1908,  evidence  that  M. 
owned  the  land  for  30  years  next  prior  to  1907;  that  in  that  year 
he  conveyed  to  Q.,  who  the  following  year  conveyed  to  plaintiff, 
and  that  plaintiff  was  in  possession  by  contract  to  purchase  seven  or 
eight  years  before  he  got  his  deed,  overcame  the  prima  facie  case 
made  by  the  tax  title,  and  placed  on  defendant  the  burden  of  show- 
ing a  better  title  than  plaintiff  had,  shown,  which  he  did  not  do  by 

Footnote. — See  notes  on  statutory  limitation  of  time  for  relief  against 
a  tax  deed  as  affecting  right  to  set  up  invalidity  of  tax  title  in  46 
L.  R.  A.  (N.  S.)  1066;  27  L.  R.  A.  (N.  S.)  889,  and  23  L.  R.  A.  (N.  S.) 
1102,  and  in  9  A.  &  E.  Ann.  Cas.  878. 
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merely  showing  that  he  was  put  in  possession  by  the  sheriff;  that 
R.  was  then  in  possession  and  claimed  the  land,  and  that  R.  had 
lived  on  the  land  for  two  or  three  years  prior  to  the  tax  sale. 

Before  C.  J.  Ramage,  special  Judge,  St.  George,  October, 
1913.     Reversed. 

Action  to  recover  possession  of  real  estate,  brought  by 
John  Henry  Gallishaw,  against  G.  W.  Jackson.  From  a 
judgment  for  defendant,  plaintiff  appeals.  The  facts  and 
questions  raised  by  the  exceptions  are  stated  in  the  opinion 

Mr,  Legate  Walker,  for  appellant,  submits:  Execution 
intended  to  provide  proper  evidence  of  sale:  67  S.  C.  538. 
Prima  facie  effect  of  deed:  15  S.  C.  192.  May  be  overcome 
by  showing  lack  of  prerequisites:  15  S.  C.  192;  31  S.  C. 
547;  57  S.  C.  79.  Evidence  susceptible  of  no  other  con- 
elusion  than  that  the  delinquent  taxpayer  erroneously 
returned  in  his  name  property  belonging  to  plaintiff,  who 
was  entitled  to  a  direction  of  a  verdict:  41  S.  C.  450;  8() 
S.  C.  29;  83  S.  C.  1 ;  95  S.  C.  295.  In  charging  Civil  Code, 
sees.  II f)  and  474,  the  Court  should  have  also  charged  that 
it  Zi'as  necessary  for  the  purchaser  at  tax  sale  to  prove  title 
in  the  delinquent  taxpayer  against  zvhom  the  execution  was 
issued,  or  to  connect  him  with  a  source  of  title  common  to 
plaintiff,  in  order  to  apply  the  special  limitations  in  those 
sections  to  bar  this  action:  37  S.  C.  400;  67  S.  C.  526;  62 
S.  C.  503;  83  S.  C.  1.  Necessity  for  seizure  on  levy:  67 
S.  C.  526.  Failure  to  redeem  in  six  months  under.  Civil 
Code,  sec.  471,  does  not  bar  right  to  maintain  this  action: 
37S.  C.400;67S.  C.  526. 

Mr,  Walker  S,  Utsey,  for  respondent,  submits :  In  order 
to  shoiv  title  in  himself  plaintiff  should  shozc  that  the  lien 
of  the  State  for  taxes  had  been  satisfied:  Civil  Code,  sec.  290. 
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had  been  paid,  plaintiff  had  his  remedy,  which  he  lost  by 
sitting  idly:  Civil  Code,  sec.  461;  49  S.  C.  188;  67  S.  C. 
526.  Duplicate  tax  execution  need  not  be  attached  to  deed: 
23  Stats.  973;  Civil  Code,  sec.  471.  The  execution  was 
valid:  67  S.  C.  526,  and  shows  possession  by  sheriff:  50 
S.  C.  459,  Bar  of  plaintiff's  right  to  maintain  this  action 
two  years  after  tax  sale:  Civil  Code,  sec.  474;  62  S.  C. 
503 ;  70  S.  C.  309.  Tax  deed  prima  facie  evidence  of  good 
title:  80  S.  C.  146,  and  after  introduction  of  deed  burden 
was  on  plaintiff  to  show  noncompliance  with  the  law:  31 
S.  C.  547;  40  S.  C,  114. 

November  12,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Gage. 

Action  to  recover  possession  of  two  acres  of  land  lying 
about  three-quarters  of  a  mile  from  Jedburg,  in  Dorchester 
county. 

History :  Plaintiff  alleges  he  owned  a  parcel  of  35  acres 
of  land,  of  which  this  two  acres  is  a  part. 

One  Moses  Rivers,  Jr.,  married  plaintiff's  daughter,  and 
for  two  or  three  years  next  before  the  sheriff's  sale,  here- 
inafter referred  to,  is  said  to  have  resided  upon  the  two 
acres  of  this  parcel  now  in  issue. 

Rivers  was  assessed  for  taxation  with  $50.00  of  real 
property  and  $20.00  of  personal  property,  for  the  year 
1908,  and  a  tax  and  penalty  of  $2.25  was  levied  thereon 
that  year. 

The  tax  was  not  paid,  and  the  two  acres  in  issue  were 
sold  in  1909  by  the  sheriff  to  satisfy  the  execution;  and 
thereat  the  defendant  purchased  and  went  into  possession. 
Plaintiff  sued  the  purchaser  to  recover  the  land. 

The  jury  found  for  the  defendant,  and  the  plaintiff 
appeals. 

There  are  ten  grounds  of  appeal,  but  there  are  not  nearly 
so  many  vital  issues  made. 
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There  were  nine  requests  to  charge;  of  these  the  Court 
charge  five,  modified  two,  refused  one,  and  omitted  to  rule 
upon  one. 

One-half  the  ten  exceptions  relate  to  the  charge;  the  other 
half  relate  to  a  refusal  to  direct  a  verdict,  and  a  refusal  to 
grant  a  new  trial  and  a  refusal  to  hear  a  motion. 

One-half  the  exceptions  are  single:  the  other  half  are 
split  up  into  from  two  to  five  subdivisions;  and  in  some 
instances  the  subdivisions  are  yet  again  divided. 

These  exceptions  will  not  be  considered  in  their  order, 
nor  in  detail. 

The  first  stated  is  for  the  refusal  of  the  Court  to  permit 
counsel  to  **make  a  motion,  or  to  state  the  nature 

1       of  the  grounds  thereof  at  the  conclusion  of  his 
case." 

The  record  shows  that  when  the  plaintiff  rested,  plaintiff's 
counsel  said:  *'Mr.  Walker:  The  complaint  in  this  case 
alleges  that  we  are  entitled  to  the  possession  of  tw^o  acres  of 
land  situated  in  Dorchester  tow-nship.  South  Carolina,  and 
the  answer  admits  that  the  proof  shows  that  this  property 
was  in  Dorchester  township  and  notr — ''  Thereto  the  Court 
answered : 

*'\Ve  can't  go  into  that  now,  Mr.  Walker.'' 

When  the  defense  closed,  the  following  colloquy  took 
place:  "Mr.  Walker:  If  your  Honor  please,  I  think  we  are 
entitled  to  the  direction  of  a  verdict.  The  situation  that 
presents  itself  to  the  Court  is  as  follows: 

The  Court :  My  construction  of  the  law  is  that  a  tax  title 
is  prima  facie  good,  and  I  could  not  direct  a  verdict  in  the 
face  of  that  provision. 

Mr.  Walker:  I  understand  that,  your  Honor,  and  I  bow 
to  the  decision  of  the  Court,  but  it  seems  to  me  that  the 
papers  being  for  the  Court  to  construe,  that  the  very  foun- 
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sell  a  lot  in  Sumnierville  school  district,  and  on  that  sale 
that  he  made,  this  tax  deed  is  based,  and  instead  of  selling 
the  property  in  the  district  he  was  directed  to  sell  it  in,  he 
goes  and  sells  property  in  another  district. 

The  Court:  The  location  and  identity  of  the  property 
is  a  question  for  the  jury,  and  I  will  have  to  overrule  the 
motion." 

It  is  plain  that  the  motion  that  was  made  and  the  grounds 
of  it  at  the  close  of  the  defense  was  the  same  the  plaintiff's 
counsel  intended  to  make  when  he  rested  his  case.  So  that 
no  harm  has  been  done;  the  motion  was  made,  and  the 
grounds  of  it,  and  the  Court  ruled  upon  it.  We  must 
assume,  from  the  high  character  of  plaintiff's  counsel,  that 
he  would  not  make  a  frivolous  motion;  and  we  must  also 
assume  from  a  like  character  of  the  Court  that  a  motion 
made  by  counsel  would  at  least  be  entertained. 

The  record  does  not  disprove  that  assumption,  but  sus- 
tains it. 

The  second  exception  was  not  pressed  in  the  argument, 
therein  **It  is  admitted  that  under  the  statute  as  it  now 
stands  the  requirement  that  the  duplicate  original  tax  execu- 
tion should  be  annexed  to  the  tax  deed  has  been  dispensed 
with." 
!  The  other  eight  exceptions  may  be  considered  under  two 

I  heads,  for  they  all  arise  out  of  these  two  issues. 

The  first  is,  that  the  land  lay  in  fact  in  Dorchester  town- 
ship; but  the  treasurer's  execution  had  written  in  it  the 
character,   **Sum.   S.   D.,"   and   which  mean   Summerville 
school  district;  that  this  amounted  to  a  direction  to 

5       the  sheriff  to  sell  land  situated  in  Summerville  school 

district,  and  not  land  situate  in  Dorchester  township; 

that  if  the  land  did  in  fact  lie  in  Dorchester  township  and 

not  in  Summerville  school  district,  then  the  sale  was  void, 

and  the  Court  ought  to  have  so  directed  the  jury. 

The  Circuit  Court  did  so  charge  the  law  ( requests  8  and 
9).     But  the  Court  left  it  to  the  jury  to  find  whether  the 
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land  lay  in   Dorchester  township  or  Summerville  school 
district. 

We  are  of  opinion  that  the  only  reasonable  conclusion  to 
draw  from  the  testimony  is  that  the  land  lay  without  the 
school  district ;  all  the  testimony  is  to  that  effect,  and  there 
is  none  contra.  But  we  are  of  the  opinion  that  the  sale  is 
not  thereby  avoided,  and  the  Court  could  not,  therefore, 
have  directed  a  verdict  for  the  plaintiff. 

A  township  is  a  body  politic  under  the  Constitu- 

3  tion  (art.  7,  sec.  11)  ;  it  is  a  division  of  the  county, 
made  for  governmental  purposes. 

A  school  district  is  a  part  of  the  county's  territory  divided 
off  by  the  county  boards  of  education  for  taxation 

4  for  school  purposes.     (Code  of  Laws,  sees.   1738- 
1741.) 

The  testimony  shows  there  are  five  school  districts  in 
Dorchester  township,  and  one  of  them  is  Summerville  school 
district. 

The  statute  prescribes  the  form  and  words  of  the  execu- 
tion which  a  treasurer  shall  issue  against  a  defaulting  tax- 
payer.    (Code  of  Laws,  sec.  469.) 

The  form  does  not  contemplate  a  description  of  the  land 
directed  to  be  sold,  by  acres,  or  by  boundaries ;  it  is  a  direc- 
tion to  proceed  by  **sale  of  the  land  of  the  said"  delinquent 
taxpayer.  The  sheriff  may  take  any  land  of  the  delinquent 
in  the  county  that  he  may  be  able  to  put  his  hands  on,  just 
so  it  is  the  delinquent's  land,  and  not  too  much. 

The  same  is  true  with  reference  to  executions  issued  upon 
judgment;  they  do  not  describe  the  land  to  be  seized  and 
sold. 

The  characters  '*Sum.  S.  D.''  may  refer  to  the  location 
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paid  his  poll  tax  in  the  school  district.  The  characters  need 
not  have  been  put  there;  they  add  to  the  requirements  of  the 
statute;  and  had  they  not  been  there  the  sale  would  have 
been  free  from  the  question  now  made. 

The  memorandum  of  the  treasurer,  therefore,  was  no 
essential  part  of  the  process,  and  the  presence  of  it  cannot, 
therefore,  make  void  the  sale. 

The  only  reason  urged  for  the  invalidity  of  the 

6,  7    sale  is  that  the  taxes  were  higher  in  the  school  dis- 
trict than  out  of  it. 

For  such  a  mistake  the  statute  supplies  ample  remedies 
in  Civil  Code,  sec.  475 ;  the  delinquent  taxpayer  might  have 
''offered  satisfactory  evidence  to  the  sheriff  that  said  taxes 
have  been  *  *  *  improperly  assessed  against  him." 

The  second  issue  is  of  a  more  serious  character.     We  are 
of  the  opinion  it  must  be  decided  for  the  plaintiff- 

8  appellant.     That  issue  is  that  the  plaintiff  proved 
that  the  land  sold  for  Rivers'  taxes  is  his  own,  and, 

therefore,  not  subject  to  be  sold  for  taxes  due  by  Rivers. 

If  that  be  the  only  reasonable  inference  to  be  drawn  from 
the  testimony,  then  the  Court  ought  to  have  directed  a  ver- 
dict for  the  plaintiff.  It  is  elementary  that  if  A  owns  a 
parcel  of  land,  and  if  B  owes  a  tax,  that  A's  land  may  not 
be  sold  for  B's  tax.  So  much  had  been  decided,  but  it 
ought  not  to  have  been  necessary  to  decide  such  a  matter. 

The  plaintiff  proved  that  one  Mellard  owned  the  land 

of  which  the  two  acres  is  a  part  for  thirty  years  next  before 

1907;  that  Mellard  conveyed  by  deed  to  Quacken- 

9  bush  28  March,  1907;  that  Quackenbush  conveyed 
by  deed  to  Gallishaw  t8  Aprils  ipo8;  that  Gallishaw 

was  in  by  contract  to  purchase  7  or  8  years  before  he  got 
deed. 

There  was  no  pretense  of  a  contradiction  of  this  testi- 
mony; it  was  not  gainsaid;  it  therefore  stands  for  proof. 

The  prima  facie  case  of  the  defendant,  existent  because 
he  held  a  tax  title,  falls  then  to  the  ground ;  and  the  def end- 
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ant  must  show  aliunde  a  better  title  than  the  plaintiff  has 
shown. 

The  only  testimony  of  title,  other  than  his  tax  deed,  which 
the  defendant  offered  was  his  own,  and  it  was  this:  "Q. 
How  did  you  get  in  possession?  A.  The  sheriff  went  and 
put  me  in  possession.  Q.  He  put  you  in  possession?  A. 
Yes,  sir.  Q.  Who  was  there  at  the  time  the  sheriff  put 
you  in  possession?  A.  My  brother.  Q.  Was  any  one 
in  possession  of  the  land  claiming  to  own  it?  A.  Yes,  sir; 
Moses  Rivers  was  there.  Q.  Did  he  say  that  that  was  the 
land  that  he  was  living  on?  A.  Yes,  sir.  Q.  Did  he  say 
that  he  was  the  party  that  owned  it?  A.  He  claimed  it. 
Q.  He  claimed  that  he  owned  it?  A.  Yes,  sir.  Q.  That 
is  the  piece  of  land  that  he  claims  that  he  owned  that  the 
sheriff  sold  you?  A.  Yes,  sir.  Q.  What  year  was  that? 
A.  1908." 

Moses  Rivers  had  lived  on  the  land  only  *'two  or  three 
years''  before  the  tax  sale. 

His  declaration  at  the  sale  that  he  "claimed*'  the  land  (it 
competent)  against  thirty  years'  possession  by  plaintiff's 
grantors  immediately  before  the  sale  cannot  support  a  ver- 
dict for  the  defendant. 

The  entire  testimony  does  not  nearly  warrant  a 
10,  11   reasonable  inference  that  the  land  was  Rivers';  it 
does  prove  that  it  was  the  plaintiff's. 

A  verdict  ought  to  have  been  directed  for  the  plaintiff. 

The  judgment  below  is  reversed. 

Mr.  Ciiii{F  Justice  Gary,  dissenting.  Section  426,  Civil 
Code  Laws,  1902,  which  was  of  force  when  the  transaction 
herein  arose,  provides,  that  in  all  cases  of  tax  sales,  the 
sheriff's  deed  of  conveyance  shall  be  held  and  taken  as 
prima  facie  evidence  of  a  good  title  in  the  holder,  and  that 
all  proceedings  have  been  regular  and  all  requirements  of 
the  law  have  been  duly  complied  with.  We  desire  to  call 
special  attention  to  the  provision,  that  the  sherift*'s  deed  shall 
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be  held  and  taken,  as  prima  facie  evidence  of  a  good  title  in 
the  holder. 

There  was  testimony  tending  to  show  that  Moses  Rivers, 
Jr.,  did  not  enter  upon  the  land  as  a  trespasser,  but  by  per- 
mission of  the  plaintiff,  and  that  he  was  in  possession  when 
it  was  sold  by  the  sheriff,  and  had  been  for  several  years 
prior  to  such  sale.  If  Moses  Rivers,  Jr.,  was  in  possession 
of  the  land,  at  the  tim6  of  the  sale,  then  this  raised  a  pre- 
sumption that  he  was  the  owner.  ^'Possession  alone  is  suffi- 
cient to  raise  the  presumption,  that  such  possession  is  right- 
ful, and  it  is  incumbent  on  those,  who  allege  that  it  is  unlaw- 
ful, to  establish  that  fact."  Langston  v.  Cothran,  78  S.  C. 
23,  58  S.  E.  989;  Investment  Co.  v.  Lumber  Co.,  86  S.  C. 
358,  68  S.  E.  637,  30  L.  R.  A.  (N.  S.)  243n;  Cathcart  v. 
Matthews,  91  S.  C.  464,  74  S.  E.  985,  31  A.  and  E.  Ann. 
Cas.,  1914a,  36. 

A  presumption  continues  throughout  the  trial,  and 
whether  it  has  been  overcome  by  other  testimony,  presents 
a  question  of  fact  to  be  determined  by  the  jury,  and  not  a 
question  of  law,  to  be  decided  by  the  Court.  Mack  v.  Ry., 
52  S.  C.  323,  29  S.  E.  905,  40  L.  R.  A.  679;  Ritter  v.  Ry.. 
83  S.  C.  313,  65  S.  E.  175;  Griffith  v.  Ry.,  82  S.  C.  252, 
64  S.  E.  222;  Williford  v.  Ry.,  85  S.  C.  301,  67  S.  E.  302; 
McKittrick  v.  Traction  Co.,  88  S.  C.  91 ;  70  S.  E.  414. 

Moses  Rivers,  Jr.,  paid  taxes  on  the  land  in  1906,  and 
this  tended  to  show  that  he  claimed  it  as  his  own.  Langston 
v.  Cothran,  78  S.  C.  23,  58  S.  E.  956. 

When  the  defendant  was  asked  upon  cross-examination, 
"Did  Gallishaw  (the  plaintiff)  ask  you  to  give  it  up?''  he 
answered,  "No,  sir,  he  wanted  to  buy  it,''  which  tended  to 
prove  the  plaintiff  recognized  that  the  defendant  was  the 
owner  of  the  land. 

If  his  Honor,  the  presiding  Judge,  had  undertaken  to 
solve  these  presumptions,  and  decide  the  weight  to  be  given 
to  said  testimony,  he  would  have  invaded  the  province  of 
the  jury. 

For  these  reasons  I  dissent. 


Digitized  by 


Google 


352  Arthur  v.  The  Peoples  Bank. 

statement  of  the  Case.  [99  S.  C. 

8980 

ARTHUR  ET  AL.   v.  THE  PEOPLKS  BANK  ET  AL. 

(88  S.  E.  778.) 

Bakks  and   Banking.     Liability  of  Stockholders.     Subrogation. 

t 

Payment  by  Stockhoij)er8 — Subrogation  to  Rights  of  Depositor — 
After-Discovered  Assets. — Under  Const.  1895,  art.  IX,  sec.  18,  and 
Civil  Code  1912,  sec.  2660,  providing  that  the  stockholders  of  a  bank 
shall  be  liable  to  the  depositors  in  a  sum  equal  in  amount  to  their 
stock  over  and  above  the  face  value  of  the  same,  depositors  alone  are 
protected,  and  stockholders  of  a  bank  who  are  compelled  to  pay  an 
amount  in  excess  of  the  face  value  of  the  stock  to  pay  depositors  in 
full  are  subrogated  to  the  rights  of  the  depositors  in  after-discovered 
assets  of  the  bank. 

Before  Prtnce,  T.,  Union,  May,  1913.     Affirmed. 

Action  by  W.  D.  Arthur,  H.  K.  Smith,  Jos.  E.  Fowler, 
and  Commercial  and  Farmers  National  Bank,  of  Baltimore, 
Md. ;  National  State  Bank,,  of  Richmond,  Va. ;  J.  H.  Wilkes 
&  Co.,  King  Hardware  Co.,  The  Hill  &  Griffith  Co.,  and 
Mrs.  Amanda  McNeace,  creditors  proving  claims,  plaintiffs, 
of  whom  Commercial  and  Farmers  National  Bank,  of  Bal- 
timore, Md. ;  National  State  Bank,  of  Richmond,  Va. ;  J.  H. 
Wilkes  &  Co.,  King  Hardware  Co.,  The  Hill  &  Griffith  Co., 
and  Mrs.  Amanda  McNeace,  are  appellants,  against  The 
Peoples  Bank,  of  Union,  S.  C;  B.  F.  Arthur,  Wm.  H. 
Gist,  and  H.  B.  O'Shields,  as  receivers  of  said  bank;  and 
J.  C.  Sheppard,  G.  E.  Tucker,  Jesse  Comer,  Mrs.  Susan 
Tinsley,  W.  M.  Hagood,  H.  K.  Smith,  R.  S.  Foster,  R.  E. 
Palmer,  Miss  Sue  R.  Jeter,  W.  E.  Colton,  W.  M.  Garner, 
Clarence  B.  Smith,  J.  D.  Arthur,  Mrs.  Alice  Arthur,  Mrs. 
Mary  E.  Moore,  J.  E.  Beattie,  F.  M.  Farr,  Rev.  C.  C. 
Vaughn,  B.  G.  Wilburn,  Exchange  Bank  and  Trust  Co., 
P.  F.  Foster,  W.  R.  Walker,  W.  W.  Colton,  Mrs.  Fannie 
M.  Duncan,  Thomas  McNally,  W.  F.  Gilliam,  W.  G.  W. 
Going,  Mrs.  Lelia  McNeace,  Mrs.  Mary  G.  Holmes,  Rev. 
W.  A.  Massabeau,  Mrs.  Jeannette  Wallace,  Dr.  J.  H.  Ham- 
ilton, Miss  Sarah  Ida  Knight,  Mrs.  Sallie  F.  Wilson,  Mrs. 
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S.  J.  Webber,  and  Mrs.  Sallie  R.  Walker,  stockholders  of 
said  bank  who  have  paid  their  assessments,  defendants- 
respondents. 

From  an  order  allowing  the  stockholders  named  to  par- 
ticipate in  distribution  of  assets,  the  general  creditors  of  the 
defendant  bank  appeal.  The  facts  are  stated  in  the  opinion 
rendered  by  Mr.  Justice  Watts. 

Messrs.  J.  Ashby  Sawyer,  attorney  for  Commercial  and 
Farmers  National  Bank,  of  Baltimore,  Md. ;  /.  Gordon 
Hughes,  attorney  for  National  State  Bank,  of  Richmond, 
Va. ;  John  K.  Hamlin,  attorney  for  J.  H.  Wilkes  &  Co., 
King  Hardware  Co.,  and  The  Hill  &  Griffith  Co.,  and  /. 
Frost  Walker,  Jr.,  attorney  for  Mrs.  Amanda  McNeace, 
appellants,  cite:  As  to  liability  of  stockholders:  Const. 
1895,  art.  IX,  sec.  18;  Code  of  Laws  1912,  sec.  2660;  53 
S.  C.  584  and  590;  57  S.  C.  53 ;  43  S.  C.  80,  and  note  in  41 
L.  R.  A.  (N.  S.)  981,  998  and  1000,  1002,  on  the  rights 
and  remedies  of  a  creditor  who  is  also  a  stockholder  of  an 
insolvent  corporation,  as  affected  by  his  ozvn  statutory 
liability.  The  c^sets  of  an  insolvent  corporation  are  trust 
funds  solely  for  the  benefit  of  creditors,  and  no  part  should 
be  paid  over  to  stockholders  until  all  debts  have  been  fully 
paid:  26  A.  and  E.  Enc.  of  Law  1007,  1015;  45  L.  R.  A. 
863.  The  liability  of  the  stockholders  is  primary:  53  S.  C. 
590;  22  S.  C.  292*';  33  S.  C.  530;  81  S.  C.  495;  79  S.  C.  1 ; 
91  S.  C.  163;  24  A.  and  E.  Ann.  Cas.  1912c,  398.  Subro- 
gation not  permitted  in  favor  of  one  ultimately  or  really 
liable  for  debt  discharged:  27  A.  and  E.  Enc.  of  L.  (2d 
ed.)  204,  205,  258;  37  Cyc.  374;  34  S.  C.  377;  71  Am.  St. 
Rep.  36;  45  L.  R.  A.  863;  52  S.  C.  467,  468;  58  S.  C.  179; 
68  S.  C.  439;  1  DeS.  409;  24  Enc.  of  L.  (1st  ed.)  226; 
Speer's  Eq.  41 ;  142  Cal.  147. 

Mr.  Sawyer  also  filed  an  additional  argument,  citing: 
As  to  liability  of  stockholders:  176  U.  S.  521;  44  L.  Ed. 
571;  Ann  Cas.    1913a,  378,  and  note,  pp.  384,  385;   10 
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A.  and  E.  Ann.  Cas.  774;  Ann  Cas.  1912b,  488,  491,  and 
note;  Ann  Cas.  1913a,  719,  and  note,  p.  723;  5  A.  and  E. 
Ann.  Cas.  314;  55  S.  C.  79;  66  S.  C.  491 ;  197  U.  S.  154; 
3  A.  and  E.  Ann.  Cas.  500;  5  A.  and  E.  Ann.  Cas.  665;  19 
L.  R.  A.  (N.  S.)  428;  66  L.  R.  A.  971,  and  note  973;  38 
Misc.  606;  78  N.  Y.  Supp.  79;  Civil  Code  of  California, 
sec.  322,  and  cases  there  cited.  As  to  stockholder's  right 
to  subrogation:  77  S.  C.  305  and  310,  and  note  thereto  in 
22  L.  R.  A.  (N.  S.)  442;  81  S.  C.  244;  Cook  on  Corp.,  sec. 
218;  23  L.  R.  A.  (N.  S.)  190. 

Messrs.  IVallacc  &  Barron,  for  respondents. 

November  14,  1914. 

Each  of  the  Justices  of  the  Court  delivered  a  separate 
opinion,  as  follows: 

Mr.  Justice  Watts:  This  was  an  action  by  plaintiffs 
as  stockholders  thereof,  for  the  purpose  of  placing  the 
Peoples  Bank  of  Union,  South  Carolina,  in  the  hands  of 
receivers.  B.  F.  Arthur  and  Wm.  H.  Gist,  by  order  of 
the  Hon.  D.  E.  Hydrick,  then  Judge  of  Seventh  Judi- 
cial Circuit,  were  duly  appointed  receivers,  and  later 
H.  B.  O' Shields  was  appointed  a  coreceiver  with  Arthur 
and  Gist,  and  duly  executed  bond,  took  charge  of  the  assets 
of  the  said  bank,  and  proceeded  to  administer  the  same. 
Creditors  were  called  in  and  the  appellants  established  their 
claims  against  the  bank  as  nondeposit  creditors,  and  under 
the  terms  of  the  order  of  the  Court  became  the  plaintiffs 
in  the  cause.  Numerous  depositors  of  said  bank  also  estab- 
lished their  claims  against  the  bank  as  such.  While  litiga- 
tion, which  was  protracted,  growing  out  of  the  failure  of 
the  bank  was  going  on,  certain  depositors,  who  had  received 
dividends  alone^  with  the  creditors  of  said  bank  from  the 
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depositors,  and  after  protracted  litigation  a  judgment  was 
obtained  in  favor  of  the  depositors  against  the  stockholders 
and  judgment  duly  entered  thereon.  A  number  of  stock- 
holders paid  into  Court  an  amount  sufficient  to  pay  the 
balance  due  the  depositors,  after  they  had  received  their 
dividends,  along  with  the  general  creditors  of  the  bank, 
from  the  general  assets,  to  wit :  sixty-eight  per  cent,  having 
I)een  paid  to  depositors  and  all  other  creditors  of  the  bank 
at  this  time  by  the  receivers  of  the  said  bank  from  its  general 
assets.  Some  of  the  stockholders  did  tiot  pay  their  pro  rata, 
and  it  could  not  be  collected  out  of  them,  and  the  others 
had  to  pay  al)out  sixty-six  per  cent,  of  their  statutory 
liability.  After  this  from  notes  of  the  bank  the  receivers 
after  much  litigation  succeeded  in  collecting  about  $4,000. 
The  receivers  now  have  this  amount  on  hand,  a  portion  of 
which  was  collected  from  the  general  assets  of  the  bank 
since  the  payment  of  sixty-eight  per  cent,  to  creditors  and 
the  depositors.  The  depositors  have  been  paid  in  full  by 
what  they  got  as  dividends  from  the  general  fund,  along 
with  other  creditors,  and  the  sixty-six  per  cent,  assessed 
against  and  collected  from  the  stockholders.  Out  of  this 
fund  now  in  the  hands  of  the  receivers  certain  fees  and 
cost  must  be  first  paid.  The  appellants  have  received  only 
sixty-eight  per  cent,  on  their  claims,  and  the  balance  is 
unpaid.  Their  contention  in  the  Circuit  Court  was,  and 
is  here,  that  as  general  creditors  of  the  bank  out  of  the 
funds  now^  in  receivers'  hands  they  are  entitled  to  be  paid 
in  full,  less  proper  fees  and  costs,  before  any  of  the  stock- 
holders, w^ho  are  required  by  the  judgment  entered  against 
them  fixing  their  liability  under  the  statute  to  pay  depositors 
in  full,  under  assessments  made  against  them  being  sixty- 
six  per  cent.,  can  be  allowed  to  come  in  and  share  ratably 
in  the  fund  now  in  receivers'  hands  and  thereby  be  subro- 
gated to  the  claims  of  depositors.  The  matter  came  on 
for  a  hearing  before  his  Honor,  Judge  Prince,  who  sus- 
tained the  contention  of  the  stockholders,  and  held  that  the 
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Stockholders  of  the  bank,  who  paid  in  their  assessments 
under  the  judgment  of  the  Court  upon  their  statutor\' 
Habihty  in  favor  of  the  depositors,  have  by  this  become 
subrogated  to  the  rights  of  the  depositors,  and  are  entitled 
to  share  ratably,  who  have  established  their  claims  herein, 
and  have  not  been  paid  in  full  in  the  distribution  of  the 
funds  realized  from  the  general  assets  of  the  bank.  From 
this  decree  appellants  appeal  and  allege  error  in  this  hold- 
ing, and  the  question  to  be  determined  is:  "How  shall  this 
fund  now  in  the  receivers'  hands  be  disbursed  T' 

Article  IX,  sec.  18,  Constitution  of  1895,  is  as  follows: 
"The  stockholders  of  all  insolvent  corporations  shall  be 
individually  liable  to  the  creditors  thereof  only  to  the  extent 
of  the  amount  remaining  due  to  the  corporation  upon  the 
stock  owned  by  them:  Provided ,  That  stockholders  in 
banks  or  banking  institutions  shall  be  liable  to  the  depositors 
therein  in  a  sum  equal  in  amount  to  their  stock  over  and 
above  the  face  value  of  the  same."  See,  also,  sec.  2660, 
vol.  I,  Code  of  Laws  1912,  page  729. 

The  matters  to  be  determined  by  this  appeal  have  not 
been  before  any  Court  that  I  know  of,  and  no  authority 
can  be  found  by  me  that  aids  me  in  arriving  at  a  conclusion. 
There  is  no  doubt  that  if  the  bank  could  have  reduced  to 
money  all  debts  due  it  by  any  one  when  it  was  put  in  the 
hands  of  the  receivers  before  any  distribution  at  all  was 
made,  and  before  any  assessment  was  made  on  the  stock- 
holders, the  general  creditors,  including  the  depositors, 
\tould  have  shared  in  this  fund  ratably,  and  the  stockholders 
would  have  been  assessed  in  a  less  amount  than  thev  finallv 
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tution  and  laws  of  the  State  is  a  primary  liability.  When 
they  take  stock  they  contract  that  in  addition  to  a  depositor 
of  the  bank  becoming  a  creditor  of  the  bank  that  the  stock- 
holders guarantee  that  they  will  become  liable  to  such  deposi- 
tors in  a  sum  equal  in  amount  to  the  face  value  of  the  stock 
held  and  owned  by  them.  Paying  the  amount  of  assess- 
ment by  stockholders,  as  the  law  required,  and  as  he  had 
contracted  to  do,  in  no  sense  made  the  stockholder  a  credi- 
tor of  the  bank.  They  were  only  discharging  a  primary 
liability  voluntarily  incurred  by  them  when  they  became 
stockholders  in  the  bank  and  they  are  not  entitled  to  be 
subrogated  to  the  claims  of  the  depositors.  What  they  paid 
in  was  by  judgment  of  the  Court  obtained  against  them 
after  long  litigation  by  them  denying  the  right  of  depositors 
to  make  them  liable.  The  language  of  the  Constitution 
clearly  shows  that  it  was  the  intention  to  give  the  depositors 
of  a  bank  an  additional  safeguard  for  their  deposits,  but 
in  no  way  intended  to  abridge  or  circumscribe  the  rights 
of  creditors  against  an  insolvent  bank,  or  cause  them  to  be 
postponed  in  any  matter  whereby  a  stockholder  could  be  a 
preferred  creditor  and  come  in  ahead  of  a  regular  creditor. 
To  sustain  the  Circuit  decree  would  make  the  depositor  a 
preferred  creditor.  It  would  allow  him  to  collect  out  of 
the  stockholder,  and  then  allow  the  stockholder  to  come  in 
and  collect  ratably  out  of  the  fund  with  the  creditor.  I 
know  of  no  law,  or  any  reason  in  sense,  morals,  or  public 
policy,  why  a  stockholder  in  a  bank  should  share  with  a 
creditor  in  the  distribution  of  the  fund  of  an  insolvent  bank 
simply  because  he  has  done  what  the  law  requires  him  to 
do — pay  his  primary  obligation  to  the  depositors.  It  would 
be  contrary  to  public  morals  and  good  conscience  to  allow 
the  assets  of  this  insolvent  bank  to  go  to  any  one  else  than 
the  creditors.  Under  the  law  the  creditors  are  justified 
when  they  extend  credit  to  a  bank  in  thinking  that  they  and 
the  depositors  are  creditors,  entitled  to  be  equally  paid  out 
of  the  general  funds  and  assets  of  the  bank,  and  if  there  is 
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not  enough  to  pay  both  then  the  depositors  have  the  further 
right  to  call  upon  the  stockholders  to  pay  the  amount  fixed 
by  their  holding  of  stock.  The  funds  of  this  bank  are  held 
by  the  receivers  as  a  trust  fund  solely  for  the  benefit  of  the 
creditors  of  the  corporation,  and  no  part  of  these  funds 
can  be  paid  over  to  the  stockholders  until  all  the  debts  and 
obligations  of  the  bank  are  discharged;  the  payment  of 
assessment  by  stockholders  did  not  make  them  creditors  of 
the  bank ;  they  were  liable  to  the  depositors  under  the  Con- 
stitution and  statute,  and  by  paying  simply  discharged  their 
liability,  and  when  the  depositors  were  paid  they  had  no 
further  claim  to  the  fund  in  Court,  and  there  is  not  equity 
enough  in  it  to  subrogate  them  to  the  rights  that  the  deposi- 
tors once  had  against  the  general  assets  as  it  would  be  an 
injustice  to  the  general  creditors,  who  have  superior  rights. 
There  is  no  doubt  that  the  debt,  discharged  when  stockhold- 
ers were  paid,  was  really  the  debt  of  the  stockholders. 
There  would  be  no  natural  justice  in  allowing  these  stock- 
holders to  come  in  and  share  with  the  general  creditors  the 
funds  that  properly  ought  to  be  paid  to  the  general  creditors. 
I  do  not  think  that  a  stockholder  of  an  insolvent  bank  can 
become  a  creditor  and  entitled  to  be  subrogated  to  the  rights 
of  another  because  he  pays  a  debt  that  the  law  recognizes 
as  his.  debt  and  will  force  him  to  pay,  but  can  only  be  subro- 
gated in  such  cases  as  the  law  allows  subrogation.  I  think 
the  exceptions  should  be  sustained  and  the  judgment 
reversed. 

Mr.  Chief  Justice  Gary  :  This  appeal  involves  the  con- 
struction of  section  18,  art.  IX  of  the  Constitution,  and 
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of  the  amount  remaining  due  to  the  corporation,  upon  the 
stock  owned  by  them :  Provided,  That  stockholders  in  banks 
or  banking  institutions,  shall  be  liable  to  depositors  therein, 
in  a  sum  equal  in  amount  to  their  stock,  over  and  above  the 
face  value  of  the  same." 

The  provisions  of  said  section  were  formulated  as  a  statu- 
tory enactment,  in  section  2660  of  the  Code  of  Laws. 

When  the  first  distribution  of  the  assets  was  made, 
between  the  depositing  and  the  other  creditors,  it  was  not 
then  known  that  there  would  be  any  other  assets  to  divide. 
And,  when  the  Court  thereafter  rendered  judgment,  in  favor 
of  the  depositors  against  the  stockholders,  it  was  then  sup- 
posed by  all  parties  in  interest,  that  the  amount  therein  men- 
tioned, as  the  balance  due  the  depositors,  was  correctly 
stated. 

It  was,  however,  afterwards  discovered,  that  there  were 
other  assets  that  were  distributable  among  the  creditors,  to 
which  the  depositors  would  have  been  entitled  to  a  pro  rata 
share,  if  their  claims  had  not  been  paid  by  the  stockholders. 

To  allow  the  stockholders  who  paid  the  balance  due  the 
depositors,  to  participate  in  the  distribution  of  the  subscr 
quently  discovered  assets,  would  not  deprive  the  nondepos- 
iting  creditors  of  the  right  to  a  larger  dividend  than  they 
would  have  received  if  the  depositors  had  not  been  paid  the 
amount  due  them  by  the  stockholders,  until  all  the  assets 
had  been  distributed. 

This  is  not  a  question  whether  the  stockholders  are 
entitled  to  participate  in  the  distribution  of  the  assets,  until 
all  creditors  are  paid,  but  whether  they  are  entitled  to  recover 
by  subrogation  so  much  of  the  assets  as  belonged  to  the 
depositors,  and  to  which  the  stockholders  became  equitably 
entitled,  when  they  satisfied  the  judgment,  which  the  deposi- 
tors recovered  against  them,  under  a  misapprehension  of 
fact,  as  to  the  status  of  the  assets. 
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It  is  only  just  and  equitable,  therefore,  that  the  stock- 
holders should  be  subrogated  to  the  rights  of  the  depositors. 
I  concur  in  affirming  the  judgment  of  the  Circuit  Court. 

Mr.  Justice  Hydrick:  The  view  taken  by  Mr.  Justice 
Watts  extends  the  liability  imposed  upon  the  stockholders 
of  banks  by  the  Constitution  and  statutes  to  the  protection 
of  general  creditors  as  well  as  depositors,  which  was  not  the 
intention  of  the  lawmakers.  The  Constitution  and  statutes 
limit  the  special  liability  of  the  stockholders  to  the  deposi- 
tors.    The  judgment  3hould  be  affirmed. 

Mr.  Justice  Fraser  :  I  cannot  concur  in  the  opinion  of 
Mr.  Justice  Watts.  I  can  state  my  position  more  clearly  by 
an  illustration.  Suppose  a  bank  had  a  capital  of  two  hun- 
dred thousand  dollars ;  deposits  of  two  hundred  thousand ; 
general  debts,  one  hundred  thousand  dollars,  and  cash  on 
hand,  one  hundred  thousand. 

The  depositors  get  from  the  bank  33  1-3  per  cent.,  or,  in 
round  numbers,  sixty-seven  thousand  dollars,  and  from  the 
stockholders  one  hundred  and  thirty-three  thousand  dollars. 
The  receiver  then  collects  from  the  assets  of  the  bank  sixty- 
seven  thousand  dollars.  This  money,  being  the  funds  of  the 
bank,  the  general  creditors  claim  it  all,  and  the  Court  allows 
the  claim.  The  general  creditors  are  now  paid  in  full. 
Unless  there  is  a  right  of  repayment,  there  is  no  remedy  for 
the  stockholders.  Taking  the  available  assets  of  the  bank 
as  one  hundred  and  sixty-seven  thousand  dollars,  the  gen- 
eral creditors  are  entitled  to  fifty-six  thousand  dollars,  i.  e., 
their  one-third  of  the  assets,  but  they  have  received  one 
hundred  thousand  dollars.  The  stockholders  are  liable  for 
eighty-nine  thousand  dollars  and  have  paid  one  hundred  and 
thirty-three  thousand,  or  forty-five  thousand  dollars  more 
than  their  liability.  This  would  make  the  stockholders' 
liability  a  security  for  the  general  creditors,  as  well  as  for  the 
depositors.     (I  write  in  round  numbers.)     The  stockholder 
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is  not  entitled  to  be  refunded  the  whole  amount  he  has  paid 
out,  but  only  the  excess  of  his  payment  over  his  liability. 

As  I  see  it,  a  different  rule  would  put  a  premium  upon 
dilatory  proceedings  on  the  part  of  responsible  stockholders, 
and  thereby  delay  the  depositors  in  securing  a  repayment  of 
their  deposits.  The  manifest  purpose  of  the  Constitution, 
of  making  deposits  secure  and  easy  to  recover,  and  thereby 
increasing  bank  deposits  and  keeping  money  in  circulation, 
will  be  defeated. 

Besides  that,  if  the  stockholder's  liability  is  entirely  origi- 
nal and  independent  of  the  assets  of  the  bank,  then  the 
general  creditor,  under  the  '*two-fund  doctrine,"  will  have 
the  right  to  come  into  Court  and  require  the  depositor  to 
first  exhaust  the  stockholder's  liability  before  the  depositor 
can  participate  in  the  funds  of  the  bank. 

The  disaster  will  not  be  confined  to  the  depositors;  for  if 
the  stockholder  is  liable  to  be  called  upon  to  pay  the  full 
liability  for  the  benefit  of  the  general  creditors,  then  men 
who  have  money  to  invest  will  not  dare  to  become  stock- 
holders in  banks.  If  the  Constitution  and  statutes  had 
intended  to  make  the  stockholders  liable  directly  to  the 
depositors  and  indirectly  to  the  general  creditors,  I  am  satis- 
fied they  would  not  have  limited  the  stockholders'  liability 
to  the  depositors.  The  only  way  I  can  see  to  make  the 
depositors  reasonably  safe  in  getting  a  speedy  return  of  his 
money,  and  at  the  same  time  to  preserve  the  integrity  of  the 
stockholders'  liability,  is  to  do  what  I  think  the  Constitution 
and  statutes  provide,  to  wit,  give  the  depositors  the  cor- 
porate liability  and  also  the  stockholders  liability,  and,  if  the 
stockholders  pay  more  than  the  circumstances  require,  then 
return  to  them  the  excess. 

Judgment  of  the  Circuit  Court  affirmed. 

Mr.  Justice  Gage  :  I  am  of  the  opinion  the  Circuit  Court 
granted  the  nondeposit  creditors  too  much  when  the  fund 
now  in  issue,  about  four  thousand  ($4,000.00)  dollars,  was 
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ordered  to  be  prorated  betwixt  them  and  the  paying  stock- 
holders; that  fund  belongs  exclusively  to  the  paying  stock- 
holders ;  the  nondeposit  creditors  are  entitled  to  no  part  of  it. 

The  words  of  the  Constitution  of  1895  govern  the  issue 
made  here;  they  alone  create  the  individual  liability  of  the 
stockholder. 

"The  individual  liability  of  stockholders  in  a  corporation 
is  always  a  creature  of  statute.  It  does  not  exist  at  com- 
mon law.  The  first  thing  to  be  determined  in  all  such  cases 
is,  what  liability  has  been  created."  Terry  v.  Little,  101 
U.  S.  217,  25  L.Ed.  864. 

The  Constitution  of  1895  thereabout  is  unlike  that  of 
1868;  the  difiference  between  them  is  fundamental. 

Under  that  of  1895,  no  individual  liability  for  a  bank's 
debts  attaches  to  stockholders  of  bank,  except  by  the  proviso 
of  section  i8,  article  IX, 

The  case  of  Parker  v.  Bank,  53  S.  C.  583,  31  S.  E.  673, 
had  not  then  been  decided  in  1895 ;  and  it  had  not  then  been 
determined  that  stockholders  in  banks  were  personally  liable 
under  th^  Constitution  of  1868  to  all  or  any  of  a  bank's 
creditors.  Such  liability  was  both  affirmed  and  denied  on 
the  floor  of  the  convention. 

When  section  18  of  article  IX  was  reported  by  the  com- 
mittee it  excluded  any  liability.  (Proceedings  Const.  Con., 
27  Sept.,  1895,  page  7.) 

The  convention  wisely  concluded,  that  the  public  which 
put  its  money  into  banks  on  deposit,  generally  without  inter- 
est, and  subject  to, check,  ought  to  have  it  back  promptly  and 
it  ought  to  be  secure  from  loss. 

Thereby  the  people  would  be  free  to  put  money  into  banks 
for  public  use  instead  of  into  stockings  for  no  use;  and 
therebv  depositors  would  be  paid  bevondperadventure. 
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tors;  it  is  not,  by  word  or  by  implication,  a  liability  to  the 
note  or  other  creditors  of  the  bank. 

If,  then,  the  stockholder  did  not  owe  by  promise  the  note 
or  other  creditors  anything,  then  the  note  or  other  creditors 
have  no  right  to  lay  hands  on  the  stockholder's  money. 

It  is  immaterial  that  the  money  now  at  issue  is  the  specific 
money  of  the  corporation,  confessedly  derived  from  its 
assets.  Had  it  been  in  the  till  of  the  bank  aforetime,  that 
is,  before  the  stockholders  paid  the  depositors,  it  would 
surely  have  been  paid  to  all  the  bank's  creditors,  and  the 
stockholders'  payment  would  have  been  reduced  that  much, 
to  wit,  by  $4,000.00. 

If  the  $4,000.00  had  been  discovered  at  the  instant  of  the 
proposed  payment  of  the  stockholders,  .then  it  would  have 
been  paid  out  to  the  relief  of  the  stockholders  by  that  much. 

That  it  was  discovered  after  the  payment  by  the  stock- 
holders cannot  alter  the  case. 

It  is  not  worth  w'hile  to  name  the  remedy  by  which  the 
stockholder  gets  back  his  money;  thereby  confusion  some- 
times arises. 

The  stockholder  ought  to  have  it  back,  because  he  ought 
not  to  have  been  called  on  to  pay  $4,000.00;  for  the  cor- 
poration in  fact  had  the  $4,000.00  and  did  not  know  it. 

I  am  of  the  opinion  the  appellants  are  not  entitled  to  the 
remddy  they  pray;  and  I,  therefore,  agree  with  Mr.  Justice 
Fraser  and  Mr.  Justice  Hydrick. 
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PADGETT  V.  SEABOARD  AIR  LINE  RY. 

(88   S.   E.   633.) 

Master  and  Servant.  Federal  Emploters*  Liability  Act.  Circum- 
stantial Evidence.  Issue  for  Jury.  Safe  Pi>ace  to  Work.  Neg- 
ligence.    Charge. 

1.  In  an  action  under  the  Federal  Employers'  Liability  Act  (act  April 
22,  1908,  c.  149,  35  Stat.  66  [U.  S.  Comp.  St.  1918,  sec.  8667]),  for  the 
death  of  a  railroad  engineer,  who  was  killed  by  falling  into  a  round- 
house pit,  in  which  the  issues  were  whether  he  went  into  the  round- 
house in  the  course  of  his  employment  or  for  purposes  of  his  own, 
whether  the  company  was  negligent,  and  whether  deceased  assumed 
the  risk,  plaintiff  held  entitled  to  recover. 

2.  In  an  action  under  the  Federal  Employers'  Liability  Act  for  the 
death  of  an  engineer  by  falling  into  a  roundhouse  pit,  plaintiff  can- 
not recover  if  the  engineer  went  into  the  roundhouse  for  purposes 
of  his  own,  or  if  there  is  a  failure  of  evidence  from  which  it  can  be 
inferred  that  he  went  there  for  the  purposes  of  his  employment; 
since  plaintiff  must  show  that  deceased  was  engaged  in  interstate 
commerce  at  the  time  of  his  death. 

8.  Whether  the  failure  of  a  railroad  company  to  light  a  roundhouse, 
into  which  employees  were  called  to  go,  other  than  furnishing  torches, 
was  negligence,  was  for  the  jury. 

4.  Where  an  engineer's  usual  duties  did  not  require  him  to  go  into  the 
roundhouse  where  his  engine  was  standing,  and  no  testimony  tend- 
ing to  show  that  he  knew  of  an  open  pit  therein  or  the  danger  of 
such  pits  in  such  houses,  where  some  employees  were  required,  and 
others  might  have  occasion  to  go,  he  cannot  be  held  to  have  assumed 
the  risk  arising  from  such  pits. 

5.  Charging  inconsistent  propositions  of  law  is  not  reversible  error, 
unless  the  jury  may  have  been  thereby  misled  to  the  appellant'? 
injury. 

6.  Instructions  applicable  to  different  hypothetical  statements  of  fact 
are  not  inconsistent. 

7.  An  instruction  at  appellant's  request  applicable  to  a  state  of  facts, 
not  shown  by,  or  inferable  from,  the  testimony,  does  not  form  the 
basis  of  exception  by  appellant. 

Before  Spain,  J.,  Lexington,  February,  1914.     Affirmed. 

Action  by  Clara  V.  Padgett,  as  administratrix  of  the 
estate  of  Lewis  H.  Padgett,  deceased,  against  Seaboard  Air 
Line  Railway.  From  a  judgment  for  plaintiff,  defendant 
appeals.     The  facts  are  stated  in  the  opinion. 
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The  exception  to  the  charge  on  the  defense  of  assumption 
of  risks  was  as  follows : 

XII.  That  his  Honor  erred  in  charging  plaintiff's 
requests,  numbered  six  and  eleven,  as  follows : 

"6.  The  servant  by  virtue  of  his  employment  assumes  all 
the  ordinary  risks  and  hazards  of  his  employment,  and  as 
this  case  is  governed  by  the  Federal  Employers'  Liability 
Act,  which  relates  to  common  carriers  or  railroads  engaged 
in  interstate  commerce,  the  servant  does  not  assume  the 
risks  or  hazards  incident  to  the  negligence  of  any  of  the 
officers,  agents  or  employees  of  any  such  common  carrier." 

"11.  In  a  case  where  the  relationship  of  master  and 
servant  exists,  the  servant  owes  certain  duties  to  the  master 
and  the  master  owes  certain  duties  to  the  servant.  The 
servant  assumes  all  of  the  ordinary  risks  incident  to  his 
employment,  but  he  does  not  assume  an  extraordinary  risk 
incident  to  such  employment.  He  does  not  assume  the  risks 
arising  from  the  negligence  of  the  master.  The  master  is 
required  under  the  law  to  furnish  the  servant  a  reasonably 

Footnote. — This  case  being  carried  on  writ  of  error  to  the  United 
States  Supreme  Court,  the  decision  of  the  State  Court  was  aflSrmed, 
see  286,  U.  S.  688,  35  Sup.  Ct.  Rep.  481,  as  follows: 

SEABOARD  AIR  LINE  RAILW\\Y,  PLAINTIFF  IN  ERROR,  v. 
CLARA  V.  PADGETT,  ADMINISTRATRIX  OF  THE  ESTATE 
OF  LEWIS  H.  PADGETT,  DECEASED. 
1.  Error  to  the  State  Coi^t — Scope  of  Review — Nonfederal  Ques- 
tions.— The  Federal  Supreme  Court,  when  reviewing  a  judgment  of  a 
State  Court  in  an  action  in  which  the  right  to  recover  was  based 
upon  the  Federal  Employers'  Liability  Act  of  April  22,  1908  (85 
Stat,  at  L.  65,  chap.  149,  Comp.  Stat.  1918,  sec.  8657),  cannot  con- 
sider merely  incidental  questions  not  in  Federal  character,  t.  e.,  those 
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safe  place,  instrumentalities,  machinery,  tools,  and  the  like, 
with  which,  in  w^hich,  and  by  which  he  is  to  perform  his 
duties  as  a  servant.  If  the  master  fails  to  do  this  and  injury 
results  as  the  direct  and  proximate  cause  of  such  failure,  the 
master  would  be  liable  in  damages  to  the  servant  so  injured.'' 

The  error  being  : 

(a)  That  according  to  the  rule  of  assumption  of  risks 
applicable  under  the  Federal  Employers'  Liability  Act,  the 
servant  does  assume  the  risks  or  hazards  incident  to  the 
negligence  of  the  officers,  agents  or  employees  of  the  com- 
mon carrier  employed  under  certain  circumstances,  and  in 
the  case  at  bar,  if  plaintiff's  intestate  knew,  or  if  having  a 
reasonable  opportunity  to  inform  himself,  he  ought  to  have 
known,  as  a  man  of  ordinary  intelligence,  of  the  alleged 
defects  in  the  roundhouse;  that  is,  that  it  was  unlighted, 
incomplete,  and  contained  dangerous  pits,  all  of  which  and 
the  risks  and  dangers  thereof  being  obvious  to  the  senses, 
and  yet  he  voluntarily  remained  in  the  service  without  com- 
plaint, objection  or  promise  to  him  to  correct,  and  exposed 

Stat.  1913,  sec.  8(}V57),  that  the  jury  was  misled  concerning  the  dcK- 
trine  of  assumption  of  risk  Ijy  two  statements  by  the  Court,  which, 
standintr  ah>ne,  may  be  confusing,  may  have  sufficient  strength  ti 
serve  as  the  basis  of  a  writ  of  error  from  the  Federal  Supreme  Court, 
although  that  Court  may  agree  witii  the  State  Court  in  thinking  that 
the  statements  in  (juestion  could  not  have  produced  a  mistalcen  con- 
ce])tion  in  the  minds  of  the  jury,  when  considered  with  the  express 
instructions  concerning  the  doctrine  of  assumption  of  risk  as  a})plied 
to  the  c.ise  at  bar. 
3.  Trial — ISIislkadtno  iNSTurcTioNS. — Whether  instructions  could  have 
jirod.i  "cd  mi^iconceJ)tion  in  the  minds  of  the  jury  is  not  to  be  aster- 
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himself  thereto,  then  he  waived  the  duty  owed  him  by  his 
master  to  this  extent  and  assumed  the  risks  of  such  defects, 
notwithstanding  that  they  may  have  been  due  to  the  negh- 
gence  of  defendant.  And  his  Honor,  in  charging  these 
requests,  deprived  defendant  of  this  defense  which  the  evi- 
dence strongly,  if  not  conclusively,  established. 

(b)  The  said  requests,  together  with  his  Honor's  com- 
ments thereon,  were  inconsistent  with,  and  repugnant  to, 
defendant's  request  numbered  eight  and  one-half,  as  fol- 
lows : 

"8%.  If  Padgett,  before  the  injury,  had  knowledge  of 
the  alleged  defects  in  the  roundhouse,  or,  if  having  a  reason- 
able opportunity  to  inform  himself,  he  ought  to  have  known 
of  such  defects,  he  is  presumed,  by  remaining  in  the  com- 
pany's service,  to  have  assumed  the  risks,  if  he  voluntarily 
exposed  himself  to  the  dangers  of  such  defects,  and  his 
beneficiaries  cannot  recover  for  his  injury  or  death  result- 
ing therefrom,  and  his  knowledge  has  the  same  effect, 
whether  the  defendant  was  informed  or  igriorant  of  such 


of  the  case  to  the  jury  for  its  consideration,  manifestly  cannot  b«* 
said  to  be  so  frivolous  as  not  to  serve  as  the  basis  of  a  writ  of  error 
from  the  P'ederal  Supreme  Court,  where  the  highest  State  Court  was 
divided  on  the  question,  and  st)me  members  of  the  Federal  Supreme 
Court  consider  that  the  projKisition  aflFords  adequate  ground  for 
reversal. 

(Argued  February  24,  1915.     Decided  March  22,  1915.) 

In  error  to  the  Supreme  Court  of  the  State  of  South  Carolina  to 
review  a  judgment  which  affirmed  a  judgment  of  the  Court  of  Common 
Pleas  for  I^exington  county,  in  that  State,  in  favor  of  plaintiff  in  an 
action  based  on  the  Federal  Employers'  Liability  Act.     Affirmed. 

See  same  case  as  below,  99  S.  C.  864,  83  S.  E.  638,  supra. 

Mr.  J.  B.  S.  Lyles  for  plaintiff  in  error. 

Messrs.  W.  Boyd  EvaUvS,  James  H.  Fanning,  W.  H.  Sharpe,  and  A.  D. 
Martin  for  defendant  in  error. 

Ma.  Chief  Justice  White  delivered  the  opinion  of  tne  Court: 

Is  there  jurisdiction  to  review  the  action  of  the  Court  below  in  affirm- 
ing the  judgment  of  the  trial  Court,  which  was  entered  on  the  verdict 
of  a  jury,  and  if  so,  was  error  nelow  committed,  are  ihe  questions  for 
decision  (99  S.  C.  864,  83  S.  E.  638). 
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defects.  This  rule  applies  with  special  force  if  the  defects 
or  dangers  were  obvious  to  the  senses."  And  by  charging 
these  inconsistent  and  irreconcilable  propositions  upon  this 
fundamental  and  material  issue  his  Honor  misled  and  con- 
fused the  jury  and  deprived  defendant  of  its  right  to  have 
the  jury  consider  the  evidence  tending  to  establish  this 
defense  under  proper  instructions.'' 

Messrs,  C.  M.  Efird  and  Lyles  &  Lyles,  for  appellant, 
submit :  Padgett  did  not  come  to  his  death  zvhile  engaged  in 
interstate  commerce:  223  U.  S.  1 ;  56  L.  Ed.  327 ;  225  U.  S. 
477;  56  L.  Ed.  1171 ;  ///.  Central  R,  Co.  v.  Behrens.  U.  S. 
Sup.  Ct.  No.  241,  April  27,  1914.  Plaintiff  bound  by  con- 
struction of  complaint  acquiesced  in  by  him:  16  S.  C.  14. 
Padgett  was  not  in  the  roundhouse  in  performance  of  any 
duty  imposed  upon  him  as  a  locomotiz'e  engineer:  3  Elliott 
on  Railroads  (2d  ed.),  sec.  1303;  S,  A.  L.  Ry.  v.  Norton, 
U.  S.  Sup.  Ct,  Apl.  27,  1914;  104  Fed.  119;  44  C.  C.  A. 
484;  155  Fed.  22;  83  C.  C.  A.  618;  144  Fed.  806;  75  C.  C. 

The  suit  was  brought  to  recover  damages  alleged  to  have  been  suffered 
by  the  death  of  Lewis  H.  Padgett,  a  railroad  engineer  in  the  service  of 
the  defendant  company,  the  plaintiff  in  error,  caused  by  his  having  fallen 
during  the  early  morning  hours  into  a  drop  pit  in  a  locomotive  round- 
house belonging  to  the  company.  The  negligence  charged  was  not  only 
the  failure  to  cover  the  pit,  but  also  to  properly  light  the  roundhouse. 
If  our  jurisdiction  attaches,  it  can  only  be  because  the  right  to  recover 
was  based  upon  the  act  of  Congress  commonly  known  as  the  Employers* 
Liability  Act,  it  having  been  averred  that  the  deceased  was  an  employee 
oi  the  company,  actually  engaged  in  interstate  commerce.  But,  as 
pointed  out  in  St.  Louis,  I.  M.  S^-  S.  R,  Co.  v.  McWhirter,  229  U.  ij.  265, 
275,  67  L.  Ed.  1179,  1185,  83  Sup.  Ct.  Rep.  858,  although  the  cause  of 
action  relied  upon  was  based  upon  the  i^ederal  statute,  nevertheless,  "as 
it  comes  here  from  a  State  Court,  our  power  to  review  is  controlled  by 
Rev.  Stat.,  sec  709  [sec.  287,  Judicial  Code  (86  Stat,  at  L.  1156,  chap.  231, 
Comp.  Stat.  1913,  sec.  1214)],  and  we  may  therefore  not  consider  merely 
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A.  536;  Law  Reports  1904,  1  K.  B.  242;  AT.  C.  R.  R,  Co.  v. 
Zachary,  U.  S.  Sup.  Ct,  Feb.  2,  1914;  231  U.  S.  112-119; 
34  Sup.  Ct.  26 :  223  U.  S.  48 ;  56  L.  Ed.  345.  Federal  rule 
as  to  submission  of  issues  to  jury:  179  U.  S.  658 ;  45  L.  Ed. 
651.  Plaintiff '  can  recover  only  by  proving  the  delicts 
alleged  in  complaint:  33  S.  C.  198;  45  S.  C.  278;  55  S.  C. 
489;  57  S.  C.  435;  76  S.  C.  557;  89  S.  C.  378.  Verdicts 
cannot  rest  on  mere  surmise:  81  S.  C.  31.  No  inference 
can  be  drawn  from  the  evidence  that  Padgett  was  within  the 
relation  of  master  and  servant  at  time  of  his  death:  112  Ga. 
237 ;  37  S.  E.  439 ;  96  Ga.  769 ;  22  S.  E.  273 ;  69  N.  H.  634 ; 
41  Atl.  268;  90  Tenn.  546;  18  S.  W.  255;  4  Tex.  Civ.  App. 
661;  23  S.  W.  1001;  52  Iowa  329;  35  Am.  Rep.  275. 
Error  to  refuse  new  trial:  16  S.  C.  14.  No  evidence  to 
show  negligence  on  part  of  defendant  proximately  causing 
the  death  of  plaintiff's  intestate;  safe  place:  S,  A.  L.  Ry.  v. 
Norton,  supra,  also  179  U.  S.  658;  45  L.  Ed.  651 ;  72  S.  C. 
398;  82  S.  C.  542;  59  S.  C.  535.  Assumption  of  risk:  S. 
A,  L.  Ry.  V.  Norton,  supra.  Inconsistent  instructions:  11 
Enc.  Pl.'&  Prac.  145-149. 

statute  would  result.  Seaboard  Air  Line  R.  Co.  v.  Duvall,  226  U.  S.  477, 
56  L.  Ed.  1171,  82  Sup.  Ct.  Rep.  790;  St.  Louis,  I.  M.  4'  8.  R.  Co.  v. 
Taylor,  210  U.  S.  281,  52  I..  Ed.  1061,  28  Sup.  Ct.  Rep.  616,  21  Am.  Neg. 
Rep.  464."  The  existence  of  jurisdiction  to  review  under  the  principles 
just  stated  depends  not  merely  upon  form,  but  upon  substance;  that  is. 
In  this  class  of  cases,  as  in  others,  the  general  rule  controls  that  power 
to  review  cannot  arise  from  the  mere  assertion  of  a  formal  right  when 
such  asserted  right  is  so  wanting  in  foundation  and  unsubstantial  as  to 
be  devoid  of  all  merit  and  frivolous.  There  is  no  doubt  that  the  assign- 
ments of  error  on  their  face  embrace  Federal  questions  which  give 
jurisdiction  to  review.  We,  therefore,  exercise  jurisdiction  and  come 
to  consider  the  questions  on  their  merits,  incidentally  pointing  out  in 
doing  so  the  reasons  why  the  questions  are  not  of  such  a  frivolous  char- 
acter as  not  to  afford  a  basis  for  the  authority  to  examine  and  dispose 
of  them.  The  trial  Court  gave  to  the  jury  every  instruction  concern- 
ing the  meaning  and  application  of  the  act  of  Congress  asked  by  the 
company,  and,  therefore,  there  is  no  ground  whatever  for  saying  that 
the  view  of  the  statute  relied  upon  by  the  company  was  nut  given  to 
the  jury.  But,  despite  this  fact,  two  of  the  nine  assignments  of  error 
insist  that  the  jury  was  misled  concerning  the  doctrine  of  assumption 
of  the  risk  applicable  under  the  statute  because  of  two  statements  as 
24—99 
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Messrs.  W,  Boyd  Evans,  Thurmond,  Timmerman  &  Cal- 
lison,  W.  H,  Sharpe,  Melton  &  Sturkie,  James  H,  Panning 
and  A.  D.  Martin,  for  respondent. 

Mr.  Evans  cites :  As  to  employment  in  interstate  com- 
merce: N.  C.  Ry.  Co.  V.  Zachary,  U.  S.  Sup.  Ct.,  filed  March 
1,  1914;  also  231  U.  S.  112,  119;  34  Sup.  Ct.  Rep.  26;  196 
Fed.  336-338;  116  C.  C.  A.  156;  Richey  Fed.  Em.  Liability 
Act,  pp.  78,  79.  Assumption  of  risks:  S.  A.  L.  Ry.  v.  Mor- 
ton, U.  S.  Sup.  Ct.,  Apl.  27,  1914. 

November  18,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Fraser. 

Lewis  H.  Padgett  was  an  engineer  on  the  Seaboard  Air 
Line  Railway.  He  had  been  running  a  freight  train,  but  in 
the  first  part  of  January,  1913,  he  was  promoted  to  the  pas- 
senger service,  and  was  given  a  run  between  Columbia,  S.  C, 
and  Savannah,  Ga.,  and  so  was  engaged  in  interstate  com- 

to  the  law  on  the  subject,  made  by  the  Court  to  the  jury  over  the  excep- 
tion of  the  defendant,  which  are  asserted  to  have  been  confusing  because 
possibly  conflicting  with  each  other.  But  while  the  proposition  has  suffi- 
cient strength  to  exclude  the  conception  that  the  contention  is  frivolous, 
we  are  nevertheless  of  opinion  that  the  Court  below  was  right  in  holding 
that  even  upon  the  concession,  for  argument's  sake,  that  the  two  charges 
referred  to,  if  they  had  stood  alone,  might  have  tended  to  give  to  the 
jury  a  mistaken  conception  of  the  law  of  assumption  of  the  risk,  never- 
theless there  was  no  reason  for  saying  that  they  could  have  produced 
such  a  result  in  view  of  the  express  instruction  concerning  the  doctrine 
of  assumption  of  the  risk  as  applied  to  the  case  in  hand  which  was  given 
by  the  Court  to  the  jury  in  the  very  words  asked  by  the  company,  and 
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merce.  When  the  train  reached  Columbia,  the  engine  was 
detached  and  carried  to  the  yard  at  Cayce,  a  station  near 
Columbia.  The  engineer  ran  his  engine  into  the  yard  near 
the  roundhouse  and  left  it  upon  a  siding  in  the  yard.  He 
left  his  engine  about  10:30  p.  m.,  on  the  11th  day  of  Janu- 
ary, 1913.  Mr.  Padgett's  regular  run  would  have  required 
him  to  leave  Columbia  at  6 :10  a.  m.  on  the  morning  of  the 
12th.  He  was  detained  in  the  yard  for  a  while  so  that  he 
might  take  out  another  train,  if  necessary.  It  was  not  neces- 
sary and  he  was  notified  that  he  w'ould  make  his  regular  run. 
The  company  had  built  a  small  boarding  house  at  Cayce  for 
the  convenience  of  its  trainmen,  but  let  out  the  management 
of  the  house  to  a  private  party.  When  Mr.  Padgett  was 
notified  that  he  would  be  required  to  make  his  regular  run* 
he  went  to  the  boarding  house  and  found  it  full.  He  then 
went  back  on  the  yard,  into  the  roundhouse  and  into  an 
engine  and  went  to  sleep.  At  about  4:30  o'clock  on  the 
morning  of  the  12th  the  engine  in  which  Mr.  Padgett  was 

While  this  disposes  of  the  two  assignments  which  are  directly  anvl 
specifically  concerned  with  the  interpretation  of  the  statute,  nevertheless 
the  remaining  seven  also  raise  questions  of  law  under  the  statute,  since 
they  all,  in  one  form  or  another,  rest  upon  the  contention  that  error  was 
committed  by  the  trial  Court  in  not  taking  the  case  from  the  jury  and 
instructing  a  verdict  for  the  defendant  upon  the  assumption  that  there 
was  no  evidence  sufficient  to  justify  the  submission  of  the  case  to  the 
jury  for  its  consideration.  Creswill  v.  Orand  Lodge,  K.  P.,  226  U.  S. 
246,  261,  56  L.  Ed.  1074,  1080,  82  Sup.  Ct.  Rep.  822;  Southern  P.  Co,  v. 
Schuyler,  227  U.  S.  601,  611,  57  I..  Ed.  662,  669,  43  L.  R.  A.  (N.  S.)  901, 
88  Sup.  Ct.  Rep.  277;  .Sf^  Loui^,  I.  M.  ^  S.  R.  Co.  v.  McWhirter,  229  U. 
S.  276,  277,  57  L.  Ed.  1186,  88  Sup.  Ct.  Rep.  868;  Miedreich  v.  Lauen- 
stein,  282  U.  S.  286,  248,  244,  58  L.  Ed.  684,  689,  690,  84  Sup.  Ct.  Rep. 
809;  CarUon  v.  Washington,  284  U.  S.  108,  106,  58  L.  Ed.  1287,  1288,  34 
Sup.  Ct.  Rep.  717.  Considering  the  case  from  this  point  of  view  we 
think  the  contention  cannot  be  said  to  be  frivolous,  since  its  solution  is 
by  no  means  free  from  difficulty, — a  situation  which  was  manifested  by 
the  division  of  opinion  which  rose  on  the  subject  in  the  Court  below,  and 
by  the  further  fact  that  some  members  of  this  Court  now  consider  the 
proposition  as  affording  adequate  ground  for  reversal.  But  although 
the  question  is  not  free  from  complexity,  a  majority  of  the  Court  is  of 
opinion  that  the  proof  was  sufficient  to  justify  the  submission  of 
the  case  to  the  jury,  and  therefore  the  proposition  affords  no  basis  for 
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asleep  was  run  out  of  the  roundhouse  down  to  the  coal  chute, 
to  be  supplied  with  coal,  water,  etc.,  for  its  trip.  At  the 
coal  chute  Mr.  Padgett  waked  and  got  oflf  the  engine.  He 
inquired  where  his  engine  was  and  w^as  told  it  w^as  in  the 
roundhouse  on  track  No.  3.  The  last  seen  of  Mr.  Padgett 
alive,  he  was  going  in  the  direction  of  the  roundhouse. 
When  it  came  time  to  call  him  he  could  not  be  found,  and 
the  engine  went  off  without  him.  A  little  later  he  was 
found  in  an  open,  uncovered  pit  in  the  roundhouse  dead. 
His  engine  had  been  standing  with  the  step  over  the  pit. 
The  pit  was  a  little  over  eight  feet  deep.  There  w^ere  no 
lights  in  the  roundhouse. 

Suit  was  brought  in  the  behalf  of  his  widow  and  depend- 
ent children  for  negligence  under  the  Federal  Employers' 
Liability  Act.  The  defendant  answered  denying  negligence. 
It  denied  that  the  deceased  was  engaged  in  interstate  com- 
merce at  the  time  of  his  death.  It  pleaded  that  the  deceased 
was  a  trespasser  in  the  roundhouse,  contributory  negligence 

holding  that  reversible  error  was  committed  because  that  course  was 
pursued.  As  the  considerations  by  which  this  conclusion  is  sustained 
depend  solely  upon  an  analysis  of  the  evidence,  and  as  a  statement  upon 
the  subject,  therefore,  would  amount  only  to  giving  a  summary  of  the 
proof  in  this  case  and  its  tendencies  involving  no  matter  of  doctrinal 
importance,  for  this  reason  and  additionally  in  view  of  the  fact  that 
both  Courts  below  have  concurred  in  holding  that  there  was  no  suflB- 
cient  ground  to  take  the  case  from  the  jury,  we  think  it  is  unnecessary 
to  state  the  proof  and  its  tendencies,  and  we  therefore  content  ourselves 
with  saying  that  the  contention  that  error  was  committed  in  not  taking 
the  case  from  the  jury  is  found,  after  an  examination  of  the  record,  to 
be  without  merit. 

In  the  argument  a  contention  was  urged  based  upon  some  expression 
made  use  of  by  the  trial  Court  in  refusing  the  request  to  take  the  case 
from  the  jury.     Although  we  have  considered  the  proposition  and  find 
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and  assumption  of  risk.  The  judgment  \va«  for  the  plain- 
tiff, and  the  defendant  appealed  on  numerous  exceptions,  but 
argues  three  propositions. 

"Padgett  did  not  come  to  his  death  while  employed 

1,2    in  interstate  commerce." 

The  defendant  claimed  that  the  rules  required  the 
engineer  to  leave  his  engine  in  the  yard,  that  he  was  then  to 
go  into  the  machinery  room  and  ** write  off'*  and  leave  a 
memorandum  as  Jo  repairs.  That  he  had  no  duty  that 
called  him  into  the  roundhouse.  That  a  "hostler''  then  took 
charge  of  the^gine,  and  if  any  repairs  w^ere  to  be  made  the 
hostler  took'^it  into  the  roundhouse  where  the  machinists 
made  the  i^epairs  and  the  hostler  went  to  the  roundhouse  for 
the  engirle,  took  it  out  and  carried  it  off  for  coal,  water,  etc., 
and  put  it  back  on  the  sidetrack.  That  the  engineer  then 
inspected  it  and  if  it  was  found  to  be  in  proper  condition  he 
took  /charge  of  it  and  went  out  on  his  run.  That  Mr.  Pad- 
gett/ ended  his  service  at  10 :30  o'clock  on  the  night  of  the 
lltAi,  and  was  not  required  to  go  to  work  until  about  5  :30 
oi\  the  morning  of  the  12th,  and  he  was  killed  between  those 
h^urs,  hence  he  was  not  engaged  in  the  service  of  the  rail- 
way when  killed. 

The  defendant  asked  for  a  direction  of  verdict  on  the 
ground  that  there  was  no  evidence  that  the  deceased  was 
engaged  in  interstate  commerce  at  the  time  of  his  death. 
This  was  refused.  The  exact  question  is,  for  what  purpose 
did  Padgett  go  into  the  roundhouse?  If  he  went  there  for 
any  purpose  of  his  own,  or  there  is  an  utter  failure  of  evi- 
dence to  prove  any  circumstances  from  which  his  purpose 
can  be  inferred,  then  the  verdict  ought  to  have  been  directed. 

There  was  evidence  to  show  that  when  the  engine  came 
into  the  yard  that  night,  it  had  a  hot  box  and  needed  repair. 
That  the  rule  required  the  engineer  to  inspect  his  engine  only 
about  a  half  hour  before  the  leaving  time.  There  was  no 
intimation  that  he  was  forbidden  to  inspect  it  before.  There 
was  evidence  that  if  the  inspection  was  made  at  the  required 
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hour  and  it  was  found  that  the  repairs  had  not  been  made  or 
improperly  made,  then  the  engine  would  have  to  be  returned 
to  the  roundhouse  to  have  the  repairs  properly  made.  That 
the  repairs  would  take  time  and  the  time  necessary  would 
have  to  be  taken  even  if  it  delayed  the  departure  of  his  train. 
The  evidence  is  circumstantial,  but  conclusions  may  be 
drawn  from  circumstances.  On  the  trial  appellant  took  the 
position  that  the  purpose  must  be  inferred  from  the  circum- 
stances. 

The  plaintiff  offered  to  prove  Mr.  Padgett's  declaration, 
but,  on  appellant's  motion,  the  statements  were  ruled  out, 
because  his  Honor  said  the  purpose  must  be  ir^ferred  from 
circumstances.  In  this  ruling  the  appellant  acquiesced,  and 
of  it  there  is  no  complaint.  So  the  question  is,  a^re  there 
circumstances  from  which  his  purpose  can  be  inferred?  It 
is  not  altogether  fair  to  try  a  case  on  one  theory  and  dismiss 
it  on  another.  Mr.  Padgett  had  recently  been  promoted  to 
a  passenger  run.  Repairs  had  to  be  made.  He  was  already 
awake  and  dressed  a  few  minutes  before  he  was  to  be  called. 
He  was  on  the  yard  with  his  personal  preparations  made. 
He  asked  where  his  engine  was  placed  and  was  told  by  tl)e 
hostler  in  charge  that  it  was  on  track  No.  3  in  the  round-' 
house,  and  started  in  that  direction.  Of  course,  he  had  the 
right,  under  the  rules,  to  loaf  around  until  the  exact  minute 
that  the  rule  required  him  to  take  his  engine,  and  if  error 
had  occurred  in  the  mechanical  department,  he  had  the  right 
to  send  his  engine  back  and  delay  the  train  and  say  to  his 
superiors,  the  rule  does  not  require  any  more  and  I  am  not 
going  to  do  any  more  than  the  strict  rule  requires.  Would 
a  faithful  servant  be  likely  to  do  that  ?  That  was  question 
for  the  jury.  Would  a  man  recently  promoted  stand  upon 
the  strict  letter  of  the  rule?  That  was  a  question  for  the 
jury.  There  is  a  suggestion  that  Mr.  Padgett  went  to  his 
engine  to  sleep.  The  time  at  his  disposal  was  short.  He 
did  not  leave  in  the  office  a  note  as  to  where  he  could  be 
found.     He  went  to  sleep  on  an  engine  that  left  earlier  than 


I. 


Digitized  by 


Google 


\ 


Padgett  v.  Railway.  375 

Rep.]  April  Term,  1914. 

he  was  required  to  be  called.  He  was  found  and  waked 
early.  The  saying,  "the  engines  belong  to  the  company,  but 
the  runs  belong  to  the  men,"  is  much  relied  upon  to  show 
that  engines  might  be  changed.  The  statement,  however,  is 
made  that  while  a  change  could  be  made,  yet  the  general 
practice  was  to  allow  the  use  of  the  same  engine.  The  jury 
were  told  of  the  time  that  would  elapse  between  the  time 
Mr.  Padgett  was  waked  and  the  time  of  his  regular  call. 
Was  it  probable  that  he  could  use  that  time  in  sleep  or  in 
inspecting  the  engine  to  see  that  there  was  no  unnecessary 
delay  in  doing  his  work?  These  were  questions  for  the 
jury. 

If  they  inferred  from  the  circumstances  that  Mr.  Padgett 
was  doing  the  work  that  was  required  of  him,  not  at  the 
time  it  was  required,  but  at  a  time  when  it  was  not  forbid- 
den, then  they  could  conclude  that  he  was  engaged  in  inter- 
state commerce,  and  under  the  protection  of  the  Federal 
statute  his  Honor  could  not  have  directed  a  verdict  on  the 
ground  that  there  was  no  evidence  from  which  it  could  be 
inferred  that  Mr.  Padgett  was  engaged  at  the  time  of  his 
death  in  interstate  commerce. 

"No  evidence  tending  to  show  negligence  on  the 

3  part  of  the  defendant  proximately  causing  the  death 
of  plaintiff's  intestate." 

There  was  an  open  pit  over  eight  feet  deep  in  the 
unlighted  roundhouse.  The  step  of  this  engine  was  over 
the  open  pit.  "Hostlers"  and  their  helpers  were  required 
to  go  in  and  get  on  this  engine  over  the  pit.  The  only 
lights  available  were  torches.  Mr.  Padgett's  unlighted  torch 
was  in  his  engine.  .  Was  this  negligence?  It  was  a  question 
for  the  jury. 

Did  Mr.  Padgett  assume  the  risk?     In  Seaboard 

4  Air  Line  Railway  v.  Norton,  233  U.  S.  492,  34  Sup. 
Ct.  635,  that  Court  says : 

"Such  dangers  as  are  normally  and  necessary  incident 
to  the  occupation  are  presumably  taken  into  accoimt  in  fix- 
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ing  the  rate  of  wages,  and  a  workman  of  mature  years  is 
taken  to  assume  risks  of  this  sort,  whether  he  is  actually 
aware  of  them  or  not.  But  risk  of  another  sort  not  natu- 
rally incident  to  the  occupation,  may  arise  out  of  the  failure 
of  the  employer  to  exercise  due  care  with  respect  to  provid- 
ing a  safe  place  of  work  and  suitable  and  safe  appliances 
for  the  work.  These  the  employee  is  not  treated  as  assum- 
ing until  he  becomes  aware  of  the  defect  or  disrepair  and  of 
the  risk  arising  from  it,  unless  defect  and  risk  alike  are  so 
obvious  that  an  ordinarily  prudent  person  under  the  circum- 
stances would  have  observed  and  appreciated  them.*' 

Mr.  Padgett's  run  brought  him  into  Cayce  at  night  and 
he  left  early  in  the  morning.  His  usual  duties  did  not 
require  him  to  go,  and  there  is  no  reasonable  inference  from 
the  testimony  that  he  knew  of  the  open  pit  or  of  the  danger 
of  open  pits  in  roundhouses  where  some  men  were  required 
to  go  and  others  might  have  occasion  to  go. 

Appellant  further  says  that  the  charge  was  inconsistent 

in  that  the  plaintiff's  6th  and  11th  requests  to  charge  were 

inconsistent    with    the    defendant's    81^4    and    his    Honor 

charged  the  three.     The  rule  that  a  Judge  shall  not 

5  charge  inconsistent  propositions  is  a  good  one,  but 
that  it  is  always  reversible  error,  is  not  true.     It  must 

appear  that  the  jury  may  have  been  misled  to  appellant's 
injur}'.     The  6th  and  11th  requests  of  the  plaintiff 

6  were  based  upon  a  finding  of  negligence  by  the  jury. 
When  his  Honor  charged  appellant's  request  num- 
bered 8^/2,  he  left  it  to  the  jury  to  say  whether  Mr.  Padgett 

knew  or  ought  to  have  known  of  the  open  pit.     There 

7  was  no  word  of  testimony  to  show  that  Mr.  Padgett 
knew  or  ought  to  have  known  of  the  open  pit.     If 

his  Honor  erred,  it  was  in  favor  of  the  appellant,  and  it  can 
not  complain  of  an  error  favorable  to  itself. 
Judgment  affirmed. 
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Mr.  Cuikp  Justice  Gary  concurs  in  the  result. 
Messrs.  Justices  Hydrick  and  Gage  dissent. 

Mr.  Justice  Gage,  dissenting,  I  have  a  settled  convic- 
tion against  the  truth  of  the  verdict  herein.  There  is  no 
sufficient  testimony  upon  which  to  rest  it. 

I  therefore  dissent  from  the  majority  opinion. 

It  is  true  **the  exact  question  is,  for  what  purpose  did 
-Padgett  go  into  the  roundhouse? 

If  he  went  there  for  any  purpose  of  his  own,  or  there  is  an 
utter  failure  of  evidence  to  prove  any  circumstances  from 
which  his  purpose  can  be  inferred,  then  the  verdict  ought  to 
have  been  directed.*' 

That  is  to  say,  the  engineer,  Padgett,  must  be  brought 
within  the  terms  of  the  Federal  statute ;  there  must  be  testi- 
mony tending  to  establish  the  fact  that  the  engineer  went 
into  the  roundhouse  on  the  company's  business. 

A  careful  review  of  the  plaintiflf's  testimony  satisfies  me 
that  it  does  not  tend  to  prove  that  conclusion,  but  the  con- 
trary, that  the  engineer  went  into  the  roundhouse  upon  his 
own  business,  out  of  the  hours,  against  the  rules  and  the 
practice,  and  to  unwarrantably  sleep  in  his  engine. 

The  company  is,  therefore,  not  liable  for  his  death. 


8982 

TISDALE  ET  AL.  v..  SCARBOROUGH  ET  AL. 

(88  S.  E.  594.) 

Statutes.  Constitutional  Law.  Act  Relating  to  Sale  of  Cotton 
Seed.  Special  Law  Where  General  Law  Could  Be  Made  Appli- 
cable. 

1.  constitltional  i^aw determination  op  question special  i^egis- 

LATiON. — Whether,  within  Const.  1895,  art.  Ill,  sec.  84,  prohibitinji; 
special  laws  where  a  general  law  can  be  made  applicable,  a  general 
law  can  be  made  applicable  is  not  a  question  for  the  legislature,  but 
one  the  Courts  must  decide. 
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2.  Statutes — Special  Provisions  ik  General  Laws. — Act  February  17, 
1912  (27  St.  at  Large,  p.  700),  and  act  of  February  21  1918  (28  St. 
at  Large,  p.  37),  prescribing  how  cotton  seed  shall  be  sold,  but 
excepting  from  its  application  all  but  three  of  the  counties  of  the 
State,  are  not  general  laws  with  "special  provisions"  therein, 
authorized  by  the  proviso  of  Const.  1895,  art.  Ill,  sec.  84,  par.  12. 

8.  Statutes — Special  Legislation — Sale  op  Cotton  Seed — Applica- 
BiLiTY  OP  General  Law. — A  general  law  with  respect  to  sale  of 
cotton  seed  can  be  enacted,  so  that  act  February  17,  1912  (27  St. 
at  Large,  p.  700),  and  act  P^bruary  21,  1913  (28  St.  at  Large,  p.  87), 
prescribing  how  it  shall  be  sold  in  three  counties,  contravenes  C^nst. 
1895,  art.  Ill,  sec.  34. 

Before  Skase,  J.,  Bishopville,  December,  1913.  Af- 
firmed. 

Action  by  Edward  B.  Tisdale,  B.  B.  Epps  and  Heath- 
Massey-Morrow  Co.,  citizens  and  residents  of  Lee  county, 
to  enjoin  Robert  B.  Scarborough  and  Hartwell  G.  Cross- 
well,  claiming  to  be  public  cotton  seed  weighers  at  Bishop- 
ville, S.  C,  from  interfering  with  the  plaintiffs  in  the  con- 
duct of  their  business.  From  an  order  granting  a  per- 
manent injunction,  the  defendants  appeal. 

The  General  Assembly,  in  1912,  passed  an  act  entitled 
**An  act  to  provide  for  weighers  of  cotton  seed."  27  Stats. 
700.  This  act  created  the  office  of  public  cotton  seed  weigh- 
ers and  defined  their  powers  and  duties,  and  in  addition 
thereto,  made  it  a  crime  for  any  person  to  weigh  certain 
cotton  seed  who  was  not  a  public  weigher.  This  act 
exempted  forty-one  counties  from  its  provisions,  among 
which  exemptions  was  the  county  of  Lee. 

In  1913,  the  General  Assembly  passed  another  act  amend- 
ing this  act  (28  Stats.  37),  the  amendment  being  the  strik- 
ing out  of  Lee  county  from  the  exemptions  and  inserting 
Orangeburg  county  in  the  exemptions,  the  eflfect  of  which 
was  that  the  original  act  was  made  applicable  to  Lee  county 
and  inapplicable  to  Orangeburg  county. 

Under  said  act  as  amended,  the  appellants  w^ere  elected 
cotton  seed  weighers  for  Bishopville,  and  during  the  begin- 
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ning  of  the  season  undertook  to  perform  their  duties, 
claiming  the  rights  to  weigh  all  cotton  seed  brought  to 
Bishopville  for  market,  except,  of  course,  that  which  they 
had  no  right  to  weigh  by  the  terms  of  the  act. 

The  respondents  are  cotton  seed  buyers,  at  Bishopville, 
and  treating  the  above  named  act  as  unconstitutional  and 
void,  they  refused  to  permit  the  seed  bought  by  them  to  be 
weighed  by  the  appellants,  on  the  ground  that  they  had  no 
right  to  interfere  with  the  respondents  in  the  weighing  of 
their  seed  purchased,  the  result  of  which  was  that  the  appel- 
lants had  the  respondents  arrested,  under  the  criminal  pro- 
vision of  the  act,  convicted  and  fined  and  demanded  that 
all  cotton  seed  brought  to  Bishopville  be  weighed  by  them, 
which  controversy  resulted  in  a  general  confusion  and  dis- 
turbance of  the  cotton  seed  market  at  Bishopville.  The 
respondents,  therefore,  brought  this  action,  alleging  the 
above  facts  along  with  many  others,  and  alleging  that  the 
aforesaid  acts  are  unconstitutional,  and  prayed  for  an 
injunction  against  the  appellants  from  enforcing  its  pro- 
visions, and  procuring  from  the  Court  a  temporary  injunc- 
tion upon  their  complaint. 

The  answer  of  the  apellants,  while  denying  a  number 
of  the  allegations  of  the  complaint,  practically  raised  only 
one  issue,  to  wit :  The  constitutionality  of  the  above  stated 
acts.  When  the  cause  came  up  for  hearing,  counsel  argued 
that  the  cause  should  be  determined  upon  the  constitution- 
ality of  the  legislation  in  question,  it  being  manifest  that 
if  the  acts  were  unconstitutional,  the  plaintiffs  were  entitled 
to  the  relief  sought;  and  if  the  acts  were  constitutional, 
the  complaint  should  be  dismissed.  The  Circuit  Judge  held 
that  the  acts  in  question  were  special  and  local  upon  a  sub- 
ject which  a  general  law  could  apply,  and  held  that  they 
were  unconstitutional,  and  made  the  temporary  injunction 
permanent. 
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Messrs,  Ruffin  &  McGowan,  for  apellants,  submit :  Acts 
in  question  not  special  legislation:  Cooley  Const.  Lim.  (7th 
ed.)  555  and  556;  86  S.  C.  94;  67  S.  E.  1070;  74  S.  C.  207; 
54  S.  E.  363 ;  101  U.  S.  989.     Distinguished:  59  S.  C.  114; 

60  S.  C.  504;  61  S.  C.  205.  Applicability  of  general  law  a 
question  of  fact:  85  S.  C.  186.  No  rule  of  law  by  which 
Court  can  determine  whether  existing  condition  justify  a 
general  law:  66  S.  C.  229;  44  S.  E.  790;  94  U.  S.  113;  15 
A.  and  E.  Enc.  of  L.  978;  173  U.  S.  526;  21  S.  C.  292;  33 
S.  C.  56;  77  S.  C.  260;  7  Am.  St.  Rep.  17;  1  Kan.  178;  81 
Am.  Dec.  503;  66  Pac.  355;  9  Pac.  353;  77  S.  W.  24;  50 
Mo.  317;  11  Am.  Rep.  415;  47  N.  E.  529;  46  S.  E.  649. 

Messrs.  R.  IF.  McLendon  and  Thos.  H.  Tatuniy  for 
respondent,  cite:  85  S.  C.  186;  59  S.  C.  114;  60  S.  C.  504; 

61  S.  C.  212 ;  66  S.  C.  221 ;  lb.  300,  301.  Judicial  notice  as 
aid  in  determining  constitutionality  of  statute:  16  Cyc.  869, 
873 ;  23  S.  C.  L.  171 ;  14  L.  R.  A.  566,  571 ;  66  S.  C.  219. 
Distinguished:  86  S.  C.  94,  and  74  S.  C.  207. 

November  19,  1914- 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Gage. 

The  appeal  involves  only  one  issue,  and  that  of  law. 

That  issue  is,  do  the  acts  found  in  27  Stats.  700,  No.  401, 
and  in  28  Stats.  ^7^  No.  32,  violate  section  34,  article  III 
of  the  Constitution  of  1895. 

That  section  inter  alia  prohibits  the  General  Assembly  to 
enact  special  laws  in  cases  where  a  general  law  can  be  made 
applicable. 
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We  are  of  the  opinion  that  the  Court  was  right. 

The  appellant's  initial  contention  is,  that  the  Gen- 

1  eral  Assembly,  and  not  the  Courts,  must  judge  if  a 
general  law  can  be  made  applicable. 

There  is  good  authority  for  that  view;  the  issue  is  one 
upon  which  opinion  in  this  State  has  not  been  uniform;  but 
it  has  now  been  settled  that  the  Courts  must  judge  that 
issue.  Barfield  v  Mercantile  Co.,  85  S.  C.  186,  67  S.  E. 
158,  24  L.  R.  A.  (N.  S.)  750n,  and  cases  cited. 

There  was  a  proximate  reason  for  section  34,  and  that 
reason  is  manifest  from  the  tenth  paragraph  of  the  section. 
The  eight  subjects  named  in  succession  by  the  section,  are 
those  of  common  yet  formal  interest ;  they  demand  frequent 
action  by  the  General  Assembly,  and  they  are  susceptible  of 
a  common  and  uniform  rule. 

The  Constitution,  therefore,  made  it  the  duty  of  the  Gen- 
eral Assembly  to  enact  such  a  law  that  these  subjects  might 
by  formal  action  range  themselves  under  its  provisions. 

Thereby  a  better  law  would  be  enacted,  and  thereby  the 
State  would  be  saved  the  expense  of  a  multiplicity  of  acts 
on  one  subject. 

The   statutes   in   question   may   be   justified   under   the 

proviso  of  paragraph  10;  it  was  wisely  suggested  in  Dean  v. 

Spartanburg,  59  S.  C.  113,  37  S.  E.  226,  that  a  proviso 

would  not  be  so  construed  as  to  nullify  the  body  of 

2  the  law.     The  Constitution  refers  to  "general  laws'' 
and  "special  laws,"  and  "special  provisions  in  gen- 
eral laws.'' 

But  the  last  is  not  a  class  by  itself ;  it  is  only  the  part  of  a 
general  law.  If  the  law  be  general,  then  without  the  pro- 
viso, a  special  provision  or  any  other  lawful  provision,  may 
be  written  into  it.  The  proviso  was  added  as  an  amendment 
to  paragraph  ten;  but  it  in  no  way  broadened  its  mean- 
ing. 

Whatever  it  may  take  to  constitute  a  law  general,  the 
statutes  in  issue  are  not  of  that  character ;  they  may  have  the 
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form,  but  they  have  not  the  spirit.  But  there  was  a  pro- 
founder  reason  for  the  section ;  it  is  not  arbitrary ;  its  object 
was  fundamental,  and  was  to  nearly  secure  the  active  judg- 
ment of  all  the  members  of  the  General  Assembly  upon 
every  enactment. 

There  had  grown  up  in  the  General  Assemblies  of  the 
Qntire  Union  a  disposition  for  legislation  by  delegation. 
That  kind  of  legislation  was  deemed  pernicious;  it  lacked 
the  settled  consideration  and  consent  of  the  lawmaking 
body;  it  evaded  State-wide  responsibility;  it  encouraged 
local  activity;  it  discouraged  the  attrition  of  minds,  and 
the  consideration  of  those  problems  which  make  for  a  wise 
public  policy. 

The  ninth  paragraph  was  the  fruit  of  this  large  convic- 
tion of  the  convention. 

Cotton,  and  that  includes  its  seed,  is  the  staple  product 

of  the   State  and  the   South;  in   this  year  of  grace  the 

frightful  collapse  of  its  price,  incident  to  a  well  nigh 

3  universal  war, has  shocked  two  continents;  the  whole 
policy  of  the  State  is  bound  up  in  the  growing,  the 
sale  and  the  manufacture  of  cotton. 

In  full  view  of  this  truth,  it  is  so  plain  that  he  who  runs 
may  read,  that  a  general  law  with  reference  to  the  sale  of 
cotton  seed  can  be  enacted ;  a  special  law  thereabout  in  force 
in  three  counties  is  in  manifest  violation  of  the  fundamental 
law. 

The  judgment  below  is  aflfirmed. 
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ANDERSON  v.  MERCHANTS  GROCERY  CO. 

(84  S.  E.  109.) 

Fraud.      Breach   of   Warranty.      Sales.      Charge   to   Jury.      Tender, 
evtoence. 

1,  Trial — Given  Instructions — Requested  Instructions. — Where  the 
Court  excluded  the  defense  of  a  breach  of  a  ])arol  warranty  of  goods 
sold,  plaintiff's  requested  charge  excluding  such  defense  was  ])rop- 
erly  refused. 

2.  Trial — Instructions — Evidence. — In  an  action  for  goods  sold,  where 
the  answer  did  not  plead  a  breach  of  warranties  in  the  written  con- 
tract and  there  was  no  evidence  thereon,  the  Court's  statement  of 
such  warranties  could  not  have  misled  the  jury,  in  view  of  its 
exclusion  of  an  alleged  parol  warranty. 

8.  Appeal  and  Error — Harmless  Error — Instructions  Favorable  to 
Appellant. — In  an  action  for  goods  sold,  a  charge  that,  if  defendant 
was  not  damaged  on  account  of  plaintiff's  misrepresentations  and 
fraud,  it  would  be  liable  for  what  the  goods  w^ere  really  worth 
though  it  had  not  returned  or  offered  to  return  them,  was  not  preju- 
dicial to  plaintiff,  since  it  was  favorable  to  him. 

4.  Sales — Action  for  Price — Sufficiency  of  Plea — Fraud. — In  an 
action  for  goods  sold,  an  answer,  alleging  that  when  the  contract 
was  made  the  seller  told  the  buyer  that  the  beverage  was  one  thing 
when  he  knew  it  was  another,  that  the  buyer  relied  thereon,  and 
that  the  seller  intended  to  deceive,  was  a  sufficient  plea  of  fraud. 

5.  Sales — Sufficiency  of  Plea — Ofi-er  to  Return. — An  answer,  in  an 
action  for  the  price  of  goods,  alleging  that  soon  after  their  arrival 
defendant  ascertained  their  character  and  immediately  declined  to 
accept  them,  and  had  not  accepted  them  and  had  so  notified  the 
seller,  sufficiently  alleged  an  offer  to  return. 

6.  Sales — Fraud  or  Misrepresentation — Offer  to  Return. — A  buyer 
of  goods  has  a  reasonable  time  in  which  to  ascertain  fraud  or  whether 
the  goods  come  up  to  the  guaranty,  and,  when  he  ascertains  fraud 
or  breach  of  guaranty,  must  notify  the  seller  and  either  return  the 
goods  or  offer  to  return  them. 

7.  Sales — Action  for  Price — Evidence — Offer  to  Return. — In  an 
action  for  the  price  of  goods  sold,  the  buyer's  letter,  written  20  days 
after  it  received  the  goods,  stating  that  they  were  held  subject  to 
the  seller's  order,  was  admissible  on  the  issue  of  the  buyer's  offer 
to  return  them  for  fraud  inducing  the  sale. 

Before  DeVore,  J.,  Marion,  1913.     Affirmed. 

Action  by  Charles  A.  Anderson,  trading  as  Anderson  & 
Co.,  against  Merchants  Grocery  Company,  to  recover  pur- 


Digitized  by 


Google 


384  Anderson  z\  Merchants  Grocery  Co. 

Judge's  Charge.  [99S.C. 

chase  price  of  goods  sold.  From  a  judgment  for  the  actual 
value  of  goods  sold,  plaintiff  appeals.  The  facts  are  stated 
in  the  opinion. 

The  fourth  and  fifth  paragraphs  of  the  second  defense 
were  as  follows : 

''4.  That  defendant  signed  said  order,  relying  upon,  and 
in  consequence  of,  the  representations  then  made  to  it  by 
the  plaintiff,  which  representations  were:  that  the  goods 
mentioned  in  said  order  were  pure,  unfermented,  clarified 
fruit  juices  from  the  fruits  named  in  said  order  and  up  to 
the  standard  of  the  best  goods  of  that  kind  on  the  market ; 
that  said  representations  were  false  when  made,  and  were 
known  to  plaintiff  to  be  false,  and  were  made  by  him  with 
intent  to  deceive  and  defraud  the  defendant,  and  for  the 
purpose  of  inducing  defendant  to  sign  said  order. 

**5.  That  in  pretended  compliance  with  said  order  the 
plaintiff  shipped  to  the  defendant  certain  goods;  that  said 
goods  were  not  as  represented  by  the  plaintiff,  but  on  the 
contrary,  were  artifically  flavored  and  colored  liquids,  not 
made  from  the  fruits  named,  and  of  little  or  no  value ;  that 
soon  after  the  arrival  of  said  goods  defendant  ascertained 
the  character  of  the  same,  and  thereupon  immediately 
declined  to  accept  the  same,  and  has  not  accepted  the  same 
and  duly  notified  plaintiff  thereof.'* 

The  charge  of  the  trial  Judge  was  as  follows : 
*'Mr.  Foreman  and  Gentlemen  of  the  Jury :  The  plaintiff 
brings  his  suit  against  the  defendant  to  recover  for  the 
goods  described  in  the  complaint  to  the  amount  of  the  pur- 
chase price.  The  sum  and  substance  of  the  complaint  is 
that  he  not  only  sold,  but  delivered  these  fi:oods  to  the 
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"The  defendant  comes  into  Court  and  says :  'You  are  not 
entitled  to  the  money  from  those  goods  for  two  reasons: 
they  didn't  come  up  to  the  guarantee  in  your  written  con- 
tract, and,  besides  that,  at  the  time  I  entered  into  that  con- 
tract and  as  an  inducement  for  entering  into  it,  you  made 
false  representations  to  me,  knowing  them  to  be  false,  and 
it  amounted  to  fraud.'  That  is  about  the  sum  and  sub- 
stance of  the  issue  made  by  the  pleadings. 

"I  charge  you  as  a  matter  of  law  that  under  this  contract 
that  this  is  what  the  plaintiff  undertook  to  guarantee.  He 
guaranteed,  'that  our  Mezzo  is  not  subject  to  any  special 
tax,  either  State,  county  or  internal  revenue.'  He  guaran- 
tees that.  Is  that  true?  If  that  is  a  fact  that  part  of  the 
guarantee  is  carried  out,  that  it  is  not  subject  to  any  special 
tax,  either  State,  county  or  internal  revenue  tax.  'We 
further  guarantee  that  these  goods  are  nonalcoholic  and 
not  adulterated  or  misbranded  within  the  meaning  of  the 
Food  and  Drug  Act.'  Are  they  nonalcoholic?  If  they  are 
not  he  stood  up  to  that  part  of  his  guarantee.  If  they  are 
not  adulterated  or  misbranded  within  the  meaning  of  the 
Food  and  Drug  Act — ^he  doesn't  say  they  are  not  adulter- 
ated, but  that  they  are  not  adulterated  in  the  meaning  of 
the  Food  and  Drug  Act,  that  is,  that  they  would  pass  under 
the  Food  and  Drug  Act — if  that  is  so,  he  stood  up  to  that 
part  of  his  guarantee.  Now,  you  have  got  to  ascertain 
from  the  evidence  on  that  particular  part  of  it  whether  that 
is  so  or  not.  .No  testimony  that  has  been  sworn  to  here, 
that  you  have  heard,  but  which  has  been  ruled  out  must  be 
considered  by  you.  In  other  words,  no  testimony  in  refer- 
ence to  the  guarantee,  except  these  things  he  undertook  to 
guarantee  in  writing,  is  competent.  If  the  defendant 
undertook  to  nrove  that  he  undertook  to  piiarantee  some- 
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read;  and  all  other  testimony  that  you  have  heard  that 
came  out  before  I  could  rule  on  it  must  be  disregarded  as 
far  as  the  guarantee  is  concerned. 

'*Now,  as  to  the  question  of  misrepresentation  at  the  time 
the  contract  was  signed,  I  charge  you,  at  the  outset,  that 
fraud  vitiates  all  contracts — fraud  and  false  representa- 
tions, if  they  are  made  in  such  a  way  as  to  induce  a  person 
to  act  upon  them  and  cause  damage  to  him. 

*1  charge  you  further,  that  the  undisputed  evidence  in 
this  case  is  that  these  goods  were  shipped  and  delivered  to 
the  defendant.  I  think  the  evidence  is  undisputed  on  that 
point,  that  these  goods  were  shipped  and  the  defendant  got 
in  possession  of  them,  they  were  delivered  to  him.  Up  to 
that  point  the  contract  was  complete.  The  defendant  has 
the  right  to  inspect  those  goods,  to  see  whether  or  not  they 
either  came  up  to  the  guarantee  or  to  see  whether  the  goods 
were  as  represented.  If  there  had  been  no  misrepresenta- 
tion about  them  the  defendant  has  the  right  to  have  a  rea- 
sonable time  in  which  to  ascertain  that  fact,  but  it  was  his 
duty  to  do  so  in  a  reasonable  time,  and  if  he  found  out  that 
there  had  been  misrepresentation,  or  that  the  goods  did  not 
come  up  to  the  guarantee,  it  was  his  duty  after  he  ascer- 
tained that  fact,  either  as  to  fraud  or  misrepresentation,  to 
notify  the  plaintiff,  and  either  return  the  goods  or  to  offer 
to  return  them.  In  that  same  connection  I  charge  you  that 
one  person  can  not  take  the  goods  of  another  and  dispose 
of  them,  put  it  beyond  his  power  to  return  the  goods,  and 
avail  himself  of  the  defense  of  fraud  and  relieve  himself 
from  paying  for  those  goods.     If  a  person  buys  goods  and 
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did  that  in  a  reasonable  time  and  offered  to  return  the 
goods,  or  to  tender  the  goods  to  be  returned,  then  his 
defense  would  have  availed.  This  is  more  a  question  of 
fact  than  it  is  a  question  of  law,  anyway.  That  is  about  all 
the  law  I  see  in  the  case. 

*'If  the  defendant  fails  to  show  he  has  been  damaged  on 
account  of  misrepresentation  and  fraud,  although  he  had 
not  returned  the  goods  or  offered  to  return  the  goods,  he 
would  still  be  liable  for  what  the  goods  were  really  worth, 
the  actual  value  of  the  goods.  He  couldn't  wipe  out  the 
contract  where  he  had  kept  the  goods.  If  the  goods  are  of 
any  value  at  all  he  must  pay  for  them,  the  value  of  the  goods 
he  kept;  and  if  he  has  sold  them  and  has  accounts  against 
the  parties  he  had  sold  them  to  open  on  his  books  and  relying 
on  those  accounts  against  those  parties,  he  would  have  to 
pay  for  these  goods  to  the  extent  he  has  disposed  of  them, 
whether  he  has  been  paid  by  his  customers  or  not. 

'*I  think  it  is  my  duty,  also,  to  say  to  you,  that  if  the 
defendant  in  this  case  did  not  know  that — as  he  claimed, 
that  the  goods  did  not  come  up  to  the  representation — that 
he  didn't  know  that  until  after  his  customers  got  in  posses- 
sion of  them  and  his  customers  refused  to  pay  for  them,  and 
he,  after  he  ascertained  that  fact,  if  he  did  ascertain  it,  noti- 
fied the  plaintiff  in  a  reasonable  time,  the  defense  of  fraud 
would  be  available,  if  you  consider  there  was  a  fraud,  to 
reduce  the  amount  of  the  plaintiff's  claim  to  the  actual  value 
of  the  goods,  what  they  were  reasonably  worth.  So,  those 
are  all  questions  of  fact  for  you,  and  you  must  confine  your 
inquiry  to  that.  Did  the  defendant  in  this  case  make  any 
effort  to  collect  for  the  goods  he  sold?  What  is  the  evi- 
dence on  that?  Did  the  defendant,  within  a  reasonable 
time  after  he  ascertained  what  he  claims  to  be  a  defect  in 
the  goods,  as  set  forth  in  his  answer,  did  he  in  a  reasonable 
tirj.e  after  he  ascertained  that,  notify  the  plaintiff?  All 
those  are  questions  of  fact  for  you  to  answer.  I  can  not 
answ  er  them. 
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"That  is  about  all  the  law  I  see  in  the  case.  If  you  con- 
clude that  the  plaintiff  is  entitled  to  win,  say  we  find  for  the 
plaintiff  so  many  dollars,  writing  it  out  in  words  and  not  in 
figures,  and  sign  your  name  as  foreman. 

**The  plaintiff  asks  for  judgment  in  the  sum  of  one  hun- 
dred and  fifty-one  dollars  and  twenty  cents.  Now,  if  you 
think  he  is  entitled  to  win  in  this  case,  whatever  amount 
you  conclude  he  is  entitled  to  recover,  just  say  we  find  for 
the  plaintiff  so  many  dollars,  writing  it  out  in  words.  If 
you  conclude  from  the  evidence  applicable  to  the  law  as 
I  have  given  it  to  you  that  he  is  entitled  to  recover  the  full 
amount,  say  we  find  for  the  plaintiff  the  sum  of  $151.20. 
writing  it  out  in  words  and  not  in  figures. 

"If,  on  the  other  hand,  you  are  satisfied  from  the  testi- 
mony in  this  case  that  he  is  not  entitled  to  recover  the  full 
amount,  then  say  we  find  for  the  plaintiff  whatever  amount 
you  think  he  is  entitled  to  recover. 

"It  is  my  duty  to  say  to  you  that  I  do  not  think  under  any 
view  of  this  case  that  you  can  bring  any  verdict  for  the 
defendant  straight  out.  It  has  got  to  be  for  the  plaintiff 
for  some  amount,  and  that  amount  depends  on  what  view 
you  take  of  this  evidence.  I  will  take  the  risk  of  saying 
that  you  can  not  find  for  the  defendant  in  this  case  under 
the  case  as  made.  So  whatever  verdict  you  conclude  as 
proper  write  it  on  the  back  of  this  complaint  and  sign  your 
name  as  foreman." 

The  exceptions  were  as  follows : 

1.  Because  his  Honor  erred,  it  is  respectfully  submitted, 
in  allowing  the  witness,  Charles  A.  Anderson,  over  plain- 
tiff's objection,  to  answer  the  question,  "Were  the  goods 
you  shipped  the  Merchants  Grocery  Company  pure,  unfer- 
mented,  clarified  fruit  juice?*'  It  is  respectfully  sub- 
mitted that  this  was  error  for  the  reason  that,  his  Honor 
having  stated  that  the  question  was  submitted  solely  in  sup- 
port of  the  defense  of  fraud,  no  testimony  should  have  been 
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received  in  support  of  the  defense  of  fraud,  for  the  reasons 
stated  in  plaintiff's  ground  of  objection,  to  wit:  that  no 
actionable  fraud  had  been  alleged  in  defendant's  answer, 
in  that  there  was  no  allegation  of  a  tender  of  a  return 
of  the  goods  nor  was  any  damage  alleged  on  account  of 
the  alleged  fraud  of  plaintiff. 

2.  Because  his  Honor  erred  in  allowing,  over  plaintiff's 
objection,  the  following  testimony  of  L.  C.  Lawrence : 

Q.  Please  state  in  your  own  way  the  circumstances  con- 
nected with  your  signing  of  the  order  set  forth  in  the  com- 
plaintiff?  A.  Mr.  Walter  came  in  the  office  and  showed 
these  samples  to  me,  samples  of  this  Mezzo.  I  asked  him 
what  the  composition  of -it  was  and  he  said —  (Plaintiff 
objects  to  any  testimony  that  tends  to  vary  the  written 
order.)  Q.  State  what  representations  were  made  by  this 
man  to  you.  (Objected  to.  Objection  overruled.  Excep- 
tion noted.)  A.  He  represented  this  to  be  pure,  clarified, 
unfermented  juice  from  fruits;  that  it  was  the  same  class  of 
stuff  as  Welch's  Grape  Juice.  I  had  a  long  conversation 
with  him,  and  told  him  if  it  was  anything  on  the  order  of 
the  low  grade  of  drinks  they  had  around  here  I  wouldn't 
have  it ;  I  wouldn't  give  him  five  cents  a  barrel  for  it.  He 
said  that  he  guaranteed  it  was  the  same  class  of  stuff  as 
Welch's  Grape  Juice,  only  cheaper,  and  he  would  guarantee 
it  to  be  the  same  stuff.  (Plaintiff  objects  to  the  above 
answer,  and  moves  that  it  be  stricken  from  the  record. ) 

The  Court :  You  can  strike  out  what  he  guaranteed,  but 
not  what  he  said  about  it  being  pure,  unfermented,  clarified 
juice  of  fruits.     (Exception  noted.) 

It  is  respectfully  submitted  that  this  testimony  should 
have  been  excluded,  in  that  it  tended  to  add  to,  vary  and 
contradict  the  written  order  on  which  this  action  was  based, 
and  the  said  testimony  should  not  have  been  received  in 
support  of  the  defense  of  fraud,  in  that  no  actionable  fraud 
had  been  alleged  in  defendant's  answer,  as  there  was  no 


Digitized  by 


Google 


390  Andivkson  v.  Mekciiants  Gkockrv  Co. 

Exceptions.  [99  S.  C. 

allegation  of  a  tender  of  a  return  of  the  goods  nor  was  any 
damage  alleged  on  account  of  the  alleged  fraud  of  plaintiff. 

3.  Because  his  Honor  erred  in  allowing,  over  plaintiff's 
objection,  the  following  testimony  from  the  witness,  H.  \V. 
Little : 

O.  Did  you  hear  the  conversation  that  took  place  l>etween 
Mr.  Walter  and  Mr.  Lawrence?  A.  Yes,  sir.  Q.  What 
representations  did  Mr.  Walter  make?  (Plaintiff  objects 
on  grounds  Ixifore  stated.  Objection  overruled.  Excep- 
tion noted.)  Q.  Proceed,  Mr.  Little.  A.  He  said  that 
they  handled  nothing  but  high  class  soda  fountain  goods, 
and  said  the  goods  were  pure,  unfermented,  clarified  fruit 
juice,  made  from  juice  from  pure  fruit. 

It  is  respectfully  submitted  that  this  testimony  should 
have  been  excluded,  in  that  it  tended  to  vary,  add  to  and 
enlarge  the  written  order  on  which  suit  was  brought,  and 
the  testimony  could  not  properly  have  been  received  to  show 
fraud,  for  the  reason  that  defendant  had  alleged  no  action- 
able fraud  in  his  answer  in  that  there  was  no  allegation  of 
a  tender  of  a  return  of  the  goods  nor  was  there  any  allega- 
tion of  damage  from  plaintiff's  alleged  fraud. 

4.  His  Honor  erred  in  admitting  in  testimony  the  letter 
of  defendant  to  plaintiff,  marked  Exhibit  "C,'*  for  the  rea- 
son that  said  letter  had  solely  to  do  with  the  alleged  breach 
of  warranty,  which  the  Court  had  excluded  from  the  case, 
and  hence  plaintiff  could  not  be  affected  by  any  tender  of  a 
return  of  the  goods  on  account  of  a  breach  of  warranty  of 
which  defendant  had  no  right  to  complain,  under  the  ruling 
of  the  Court,  his  Honor  having  ruled  that  the  letter  was 
admitted  solely  to  show  what  purported  to  be  a  tender  back 
of  the  goods. 

5.  His  Honor  erred  in  not  directing  a  verdict  for  the 
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whom  he  had  sold  the  goods,  which  amounted  to  an  adop- 
tion of  the  contract  and  a  waiver  of  any  fraud. 

6.  His  Honor  erred  in  the  following  charge  to  the  jury : 
"I  charge  you  as  a  matter  of  law  that  under  this  con- 
tract that  this  is  what  the  plaintiff  undertook  to  guarantee. 
He  guaranteed,  'that  our  Mezzo  is  not  subject  to  any  special 
tax,  either  State,  county  or  internal  revenue.'  He  guaran- 
tees that.  Is  that  true?  If  that  is  a  fact  that  part  of  the 
guarantee  is  carried  out ;  that  it  is  not  subject  to  any  special 
tax,  either  State,  county  or  internal  revenue  tax.  *We 
further  guarantee  that  these  goods  are  nonalcoholic  and  not 
adulterated  or  misbranded,  within  the  meaning  of  the  Food 
and  Drug  Act.'  Are  they  nonalcoholic?  If  they  are  not 
he  stood  up  to  that  part  of  his  guarantee.  If  they  are  not 
adulterated  or  misbranded  within  the  meaning  of  the  Food 
and  Drug  Act — he  doesn't  say  they  are  not  adulterated,  but 
that  they  are  not  adulterated  in  the  meaning  of  the  Food 
and  Drug  Act,  that  is,  that  they  would  pass  under  the  Food 
and  Drug  Act — if  that  is  so,  he  stood  up  to  that  part  of  his 
guarantee.  Now,  you  have  got  to  ascertain  from  the  evi- 
dence on  that  particular  part  of  it  whether  that  is  so  or  not. 
No  testimony  that  has  been  sworn  to  here,  that  you'  have 
heard,  but  has  been  ruled  out,  must  be  considered  by  you. 
In  other  words,  no  testimony  in  reference  to  the  guarantee 
except  these  things  he  undertook  to  guarantee  in  writing,  is 
competent.  If  the  defendant  undertook  to  prove  that  he 
undertook  to  guarantee  something  else  except  w^hat  was  in 
writing,  that  would  be  incompetent,  and  you  should  not 
consider  such  testimony.  So,  the  testimony  on  the  guar- 
antee must  have  reference  to  what  he  did  guarantee  in  wTit- 
ing  and  just  what  I  have  read ;  and  all  other  testimony  that 
you  have  heard  that  came  out  before  I  could  rule  on  it,  you 
must  disregard  as  far  as  the  guarantee  is  concerned." 

This  charge  was  erroneous,  for  the  following  reasons: 
(1)  Because  a  breach  of  any  guarantee  on  the  points  stated 
in  this  charge  would  he  no  defense  in  this  case;  (2)  in  giv- 
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ing  the  defendant  the  benefit  of  a  defense  he  had  not  set  up ; 

(3)  in  charging  that  the  evidence  must  show  that  the  guar- 
antee mentioned  in  the  charge  had  been  made  good  or 
performed;  whereas,  even  if  a  breach  of  such  guarantees 
was  a  defense  on  which  defendant  was  entitled  to  rely,  it 
was  error  to  place  the  burden  of  proving  a  performance  on 
plaintiff,  when  as  a  matter  of  law  the  burden  would  be  on 
defendant  to  show  a  failure  in  such  guarantee;  (4)  in 
placing  the  burden  of  proving  that  the  stated  guarantee  had 
been  made  good  on  plaintiff;  (5)  in  making  plaintiff's 
recovery  dependent  upon  proof  which  he  was  not  as  a  mat- 
ter of  law  required  to  make. 

7.  His  Honor  erred  in  charging  the  jury  as  follows : 

If,  on  the  other  hand,  the  defendant  within  a  reasonable 
time  notified  the  plaintiff  that  the  goods  did  not  come  up  to 
the  guarantee,  or  that  he  had  made  false  representations 
and  the  goods  were  not  what  they  were  represented  to  be, 
if  he  did  that  in  a  reasonable  time  and  offered  to  return  the 
goods,  or  to  tender  the  goods  to  be  returned,  then  his  defense 
would  have  availed. 

This  charge  was  erroneous  in  the  following  respects: 
(1)  In  that  it  caused  the  jury  to  suppose  that  a  breach  of  a 
guarantee  would  be  sufficient  ground  for  the  rescission  of 
the  contract;  (2)  in  instructing  the  jury  that  a  mere  breach 
of  a  guarantee  would  warrant  the  defendant  in  returning 
the  goods  and  rescinding  the  contract;  (3)  in  instructing 
the  jury  that  the  defendant  would  be  relieved  of  liability  by 
merely  giving  a  notice  to  plaintiff  that  the  goods  did  not 
come  up  to  the  guarantee  or  the  representations  and  offering 
to  return  the  goods  without  proof  of  the  truth  of  such  facts ; 

(4)  in  that  such  charge  was  a  charge  on  the  facts,  in  viola- 
tion of  art.  V,  sec.  26  of  the  Constitution  of  this  State,  in 
stating  to  the  jury  what  acts  by  defendant  would  make  out 
his  defense  or  constitute  fraud. 

8.  His  Honor  erred  in  charging  the  jury  as  follows: 
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"If  the  defendant  fails  to  show  he  has  been  damaged  on 
account  of  misrepresentations  and  fraud,  although  he  has 
not  returned  the  goods,  or  offered  to  return  the  goods,  he 
would  still  be  liable  for  what  the  goods  were  really  worth, 
the  actual  value  of  the  goods.  He  couldn't  wipe  out  the 
contract  where  he  had  kept  the  goods.  If  the  goods  are  of 
any  value  at  all  he  must  pay  for  them,  the  value  of  the  goods 
he  kept." 

This  charge  was  erroneous,  in  that  it  created  the  impres- 
sion on  the  jury  that  even  though  defendant  had  not  been 
damaged  by  the  alleged  fraud  of  plaintiff  and  had  not 
returned  or  offered  to  return  the  goods  he  would  only  be 
required  to  pay  the  actual  and  not  the  contract  price  o^  the 
goods. 

9.  His  Honor  erred  in  refusing  to  charge  plaintiff's  third 
request  to  charge,  which  was  as  follows : 

*'I  charge  you  that  the  defense  of  breach  of  warranty 
can  not  be  considered  by  you  in  this  case,  for  the  reason  that 
the  written  order  upon  which  suit  is  based,  the  execution 
of  which  is  admitted,  contains  warranties,  and  the  war- 
ranty upon  which  defendant  places  reliance  is  not  one  of 
them,  the  rule  being  that  when  certain  things  are  expressly 
warranted  in  a  written  contract  of  sale  any  other  warranty 
except  those  stated  is  precluded.'* 

It  is  respectfully  submitted  that  the  propositions  of  law 
in  said  request  were  sound,  and  the  refusal  to  so  charge  was 
prejudicial  to  plaintiff,  in  that  it  permitted  the  jury  to  con- 
sider breaches  of  warranty  which  were  not  in  issue  in  the 
case,  the  issue  of  warranty  made  by  defendant's  answer 
having  been  already  withdrawn  from  the  jury  by  other  por- 
tions of  the  charge  and  by  the  rulings  of  his  Honor.  The 
said  refusal  to  charge  was  also  prejudicial,  because  it  per- 
mitted the  jury  to  consider  the  breach  of  warranty  set  up  in 
defendant's  answer  after  it  had  properly  been  eliminated 
from  the  case. 
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10.  His  Honor  erred  in  submitting  to  the  jury  the  issue 
of  breach  of  guarantee  or  warranty  when  there  was  no  such 
issue  before  the  Court. 

Mr.  A.  F.  Woods,  for  appellant,  cites:  Objection  to  testi- 
mony in  support  of  defense  of  fraud:  56  S.  C.  513;  61 
S.  C.  455.  Issue  of  fraud  not  raised  by  pleadings:  78  S.  C. 
482.  Breach  of  warranty  not  ground  for  rescission  of  con- 
tract: 37  S.  C.  7;  2  Rich.  40.  Breach  of  warranty  not 
pleaded:  35  Cyc.  368;  Pom.  Code  Rem.  (4th  ed.),  sec.  709. 
Only  the  warranties  in  the  written  contract  can  be  shown: 
1  McC.  219;  1  Hill  383;  Cheves  186;  81  S.  C.  116;  85  S.  C. 
493.  Fraud  which  does  not  result  in  damage  not  action- 
able': 78  S.  C.  486 ;  40  S.  C.  1 14 :  43  S.  C.  257 ;  74  S.  C.  206. 

Mr.  L.  D.  Lide,  for  respondent,  explains  and  differen- 
tiates :  78  S.  C.  482 ;  62  S.  C.  42.  Cites :  15  L.  R.  A.  89 ;  85 
S.  C.  486;  2  Hill  313;  59  S.  C.  588;  74  S.  C.  202;  43  S.  C. 
257,  differentiated. 

July  4,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Gagk. 

The  plaintiff  sued  on  a  written  contract  for  goods  deliv- 
ered thereunder. 

The  sum  claimed  was  $151.20;  the  jury  found  $62.50; 
the  plaintiff  appeals. 

There  are  ten  exceptions,  but  not  nearly  so  many  issues. 
The  appellant  has  grouped  them  into  six,  but  there  are 
really  only  three  issues  in  the  case. 

The  testimony  shows  this:  that  the  defendant  signed  a 
written  order  for  fourteen  kegs  of  a  soft  drink  called 
Mezzo;  and  that  the  Mezzo  was  delivered;  and  that  all  of 
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The  answer  plead  two  defenses:  (1)  fraud,  and  (2) 
breach  of  a  parol  warranty.     These  in  an  inverse  order. 

The  Court  plainly,  more  than  once,  excluded  the  second 

defense,  because  there  was  no  warranty  expressed  in  the 

paper  order,  such  as  defendant  plead.     The  whole  charge 

made  it  plain  to  the  jury  that,  so  far  as  a  warranty 

1  was  concerned,  the  parties  were  held  down  to  that 
expressed  in  the  paper  contract,  and  none  other. 
The  jury  was  instructed:  **If  the  defendant  undertook 
to  prove  that  he  undertook  to  guarantee  something  else 
except  what  was  in  writing  that  would  be  incompetent  and 
you  should  not  consider  such  testimony.  So,  the  testimony 
on  the  guarantee  must  have  reference  to  what  he  did  guar- 
antee in  writing  and  just  what  I  have  read;  and  all  other 
testimony  that  you  have  heard  that  came  out  before  I  could 
rule  on  it,  you  must  disregard  as  far  as  the  guarantee  is 
concerned.''  It  was  needless,  therefore,  to  charge  plain- 
tiff's third  request ;  and  that  is  the  basis  of  the  ninth  excep- 
tion. 

It  is  true,  the  answer  did  not  plead  a  breach  of  those  war- 
ranties which  were  expressed  in  the  paper,  nor  was  there 
any  testimony  thereabout ;  and  the  Court  might  well 

2  have  refrained  from  a  statement  of  those  warran- 
ties.    But  any  such  statement  could  not  have  misled 

the  jury,  in  view  of  the  plain  instructions  above  quoted. 
Thus,  exceptions  six,  seven  and  ten  are  without  merit. 

Nor  is  the  eighth  exception  well  taken,  because  it 

3  was  a  favorable  statement,  for  the  plaintiflf,  of  the 
defendant's  liability. 

The  other  exceptions  related  to  the  first  defense — that  of 
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dee  that  the  beverage  was  one  thing  when  the  vendor 

4    knew  it  was  another;  that  the  vendee  reHed  on  the 

vendor's  words;  that  the  vendor  had  the  intent  to 

deceive;  that  the  vendee  dechned  to  accept  the  beverage, 

and  so  notified  the  vendor. 

By  good  sense,  and  by  authority,  that  is  a  sufficient  plea 
to  prove  fraud. 

In  every  case  of  fraud  the  essence  of  the  transaction  is 
the  intent  of  actor.  It  is  not  sufficient,  as  an  indictment,  to 
simply  charge  the  existence  of  the  intent ;  the  pleader  must 
go  further,  and  allege  a  false  statement,  with  knowledge  of 
its  falsity,  the  reliance  upon  it  by  the  other  party,  to  his 
hurt.  2  Pom.  Eq.,  sec.  882;  Gem,  Chem,  Co.  v.  Young- 
blood,  58  S.  C.  56,  36  S.  E.  437. 

The  answer  here  meets  the  measure  of  the  law;  that  in 
Bromonia  Co,  v.  Drug  Co.,  78  S.  C.  482,  59  S.  E.  363. 
relied  on  by  appellant,  did  not  do  so  by  very  much. 

The  testimony  was  responsive  to  the  plea  and  sustained  it. 

But  the  appellant  further  contends,  that  to  make  avail- 
able the  plea  of  fraud,  the  respondent  must  have  tendered 
back  to  the  vendor  the  worthless  goods. 

The  answer  alleges  such  tender;  the  Court  charged  the 
jury  that  a  tender  must  be  made ;  the  testirnony  shows  that 
the  tender  was  made. 

The  answer  alleges  ''that  soon  after  the  arrival  of  said 

goods  defendant  ascertained  the  character  of  the 

5,  6     same,  and  thereupon  immediately  declined  to  accept 

the  same,  and  has  not  accepted  the  same,  and  duly 

notified  plaintiff  thereof.'' 

The  Court  charged,  "if  there  had  been  no  misrepresenta- 
tion al)out  them,  the  defendant  has  the  ri^ht  to  have  a  rea- 
sonable time  in  which  to  ascertain  that  fact,  but  it  was  his 
dutv  to  do  so  in  a  reasonable  time,  and  if  he  found  out  that 
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notify  the  plaintiff,  and  either  return  the  goods  or  to  offer 
to  return  them." 

Twenty  days  after  the  beverage  was  received,  the 
7     vendee  wrote  the  vendor:  ''These  goods  are  here 
subject  to  your  order.'' 
That  letter  was  objected  to ;  the  Court  excluded  the  irrel- 
evant parts  and  admitted  the  part  above  quoted,  which  is 
clearly  competent. 

There  is  no  ground  to  reverse  the  judgment  below,  and 
it  is  affirmed. 


8900 

WILLIAMS  ET  AL.  v,  ATLANTIC  COAST  LINE  R.  R.  CO. 

(88  S.  E.  604.) 

Carries  axd  Passexoer.     Charge.     I^ost  Ticket.     Evidence.     Dtrectiox 
OF  Verdict. 

1.  Reading  to  the  jury  an  extract  from  an  opinion  of  the  Court  in 
another  case,  as  an  illustrated  statement  of  law,  is  not  objectionable 
as  a  charge  upon  th^  facts,  where  it  is  accompanied  by  the  statement 
that  the  case  under  consideration  stands  upon  its  own  circumstances, 
and  not  on  those  in  the  case  read. 

2.  A  charge  as  to  the  law  protecting  a  carrier  against  persons  attempt- 
ing to  evade  payment  of  lare,  not  error,  in  case  where  the  carrier 
set  up  failure  to  exhibit  ticket  or  pay  fare  as  defense  in  action  grow- 
ing out  of  ejection  of  passenger. 

3.  A  charge  that  punitive  damages  may  be  awarded  for  any  inten- 
tional ejection  of  a  person  from  a  passenger  train,  no  matter  how 
slight  the  force  used,  if  such  ejection  was  unlawful,  and  such  act  is 
not  characterized  by  inadvertence,"  approved  as  not  upon  the  facts. 

4.  Carriers — Ejectment  op  Passenger — Sufficiency  of  Evidence — 
Mislaid  Ticket. — In  an  action  for  the  wrongful  ejection  of  a  pas- 
senger who  had  mislaid  her  ticket,  evidence  held  sufficient  to  take 
*-o  the  jury  the  question  whether  it  was  the  exercise  of  the  highest 
degree  of  care  to  eject  the  passenger  so  soon  after  leaving  the  place 
of  departure. 

5.  Carriers — Ejectment  of  Passenger — Exemplary  Damages. — A  car- 
rier which  acted  with  unreasonable  haste  in  ejecting  a  passenger 
who  had  mislaid  her  ticket,  which  was  found  by  the  car  porter 
shortly  thereafter  under  the  seat,  is  guilty  of  a  plain  delict,  for 
which  punitive  damages  may  be  recovered. 
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6.  Carriers — Kjectment  of  Passengers — Instructions. — In  an  action 
by  a  passenger  for  damages  caused  by  her  wrongful  ejection  because 
she  had  temporarily  mislaid  her  ticket,  the  charge  of  the  Court  held 
to  be  free  from  error. 

7.  The  admission  of  testimony  oflPered  by  plaintiff  as  to  declarations  of 
defendant's  porter,  showing  undisputed  facts,  also  testified  to  by 
defendant's  conductor,  when  called  by  it  as  a  witness,  is  not  ]>reju- 
dicial  error. 

Before  Skask,  J.,  Sumter,  Novemljer,  1913.     Affirmed. 

Action  by  Susan  A.  Williams  and  E.  \V.  Williams,  her 
husband,  against  Atlantic  Coast  Line  Railroad  Company. 
From  judgment  for  plaint iflf,  defendant  appeals. 

The  charge  of  the  Circuit  Judge  was  as  follows : 
Mr.  Foreman  and  Gentlemen  of  the  Jury:  You  are  the 
judges  of  the  credibility  of  the  witnesses,  and  the  force  and 
effect  to  be  given  to  their  testimony.  You  have  heard  all 
the  testimony,  which  has  not  been  very  long,  and  you*have 
heard  the  arguments,  which  have  covered  the  status  of  the 
case  from  both  standpoints — from  the  standpoint  of  the 
plaintiff  and  from  the  standpoint  of  the  defendant.  After 
the  testimony  passes  the  ruling  of  the  Court  as  to  whether 
it  is  competent  or  incompetent,  it  is  for  your  consideration, 
and  you  must  consider  it  one  way  or  the  other. 

I  charge  you  that  a  plaintiff  who  asks  a  recovery  must 
satisfy  the  jury  by  the  preponderance  of  the  evidence  of 
her  right  to  recover,  as  alleged  in  her  complaint.  The 
defendant — the  plaintiff — comes  into  Court  and  alleges  by 
her  somewhat  lengthy  complaint  that  she — all  of  which  may 
l)e  summed  up  in  a  few  words,  that  she  was  unlawfully 
ejected  from  a  railroad  train  at  a  certain  time  and  place, 

1 : :a    1 r^^«    «^j    u i    ^     a-'^i-^,^        n^i — *.    :^ 
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that  it  is  generally  conceded  that  this  complaint  is  a  suit 
for  punitive  damages.  I  think  that  it  is  generally  conceded 
that  this  complaint  is  a  suit  for  punitive  damages,  that  is, 
by  way  of  punishment ;  and  she  alleges  that  she  was  ejected 
from  the  train  at  a  certain  place,  and  also  alleges  that  the 
conductor  asked  the  plaintiff  for  her  ticket,  and  when  the 
plaintiff  reached  for  her  hand  bag  to  produce  the  ticket,  to 
her  great  astonishment,  found  that  the  defendant  had  negli- 
gently permitted  the  porter  or  some  one  to  take  the  hand 
bag  with  the  ticket  in  it,  without  her  permission,  and  that 
said  plaintiff  then  notified  the  said  conductor  of  such  fact, 
and  the  conductor  told  her  she  must  either  get  the  ticket  or 
pay  cash  fare  into  Sumter,  and  she  alleges  further  she  could 
have  found  the  ticket  in  a  reasonable  time,  if  she  had  been 
allowed  to  do  so,  and  had  no  money  with  her,  and  that  she 
was  the  wife  of  the  Rev.  E.  W.  Williams,  and  that  if  he 
would  carry  her  to  Sumter,  she  would  either  find  the  ticket 
before  reaching  Sumter  or  pay  the  defendant  at  Sumter, 
and  the  conductor  thereupon  had  his  porter  to  take  said 
plaintiff  forcibly  from  her  seat  and  carry  her  out  of  the  train 
and  caused  her  to  get  off  at  a  place  where  there  were  no  con- 
veniences for  persons  traveling,  and  she  alleges  that  she  was 
much  shocked  and  humiliated  by  her  forcible  ejection  from 
said  train,  and  being  left  alone  at  the  railroad  track,  made 
very  nervous  and  so  much  so  that  she  was  sick  for  several 
weeks  on  account  of  the  treatment  aforesaid,  and  had  no 
way  to  get  back  to  Columbia,  etc.,  and  she  alleges  that  on 
account  of  the  alleged  treatment — the  wilful  and  wanton 
invasion  of  her  rights,  she  alleges  that  she  has  l>een  dam- 
aged in  the  sum  of  two  thousand  nine  hundred  and  ninety- 
nine  dollars,  and  asks  for  judgment  for  that  amount. 

The  defendant  denies  the  allegations  of  the  complaint,  and 
sets  up  as  a  defense  the  following  allegations :  That  she  was 
denied  the  right  to  ride  and  travel  upon  a  certain  train  oper- 
ated by  the  defendant  because  she  failed  and  refused  to  pro- 
duce and  exhibit  any  ticket  or  any  other  form  of  transpor- 
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tation,  and  failed  and  refused  to  pay  the  legal  fare  demanded 
of  her,  and  that  the  defendant  was  prohibited  by  the  laws 
of  South  Carolina  from  transporting  her  as  a  passenger 
without  the  payment  of  the  full  legal  rate  established  for 
such  transportation.  That  if  plaintiff  had  such  ticket  as, 
alleged  in  the  complaint,  this  defendant  had  no  knowledge 
of  it,  and  any  failure  to  find  and  produce  said  ticket  was 
caused  solely  by  the  negligence  of  the  plaintiff;  and  it 
alleges  as  a  further  defense  that  she  w^as  negligent,  and 
her  negligence  contributed  to  her  ejectment  and  subsequent 
difficulties,  as  a  proximate  cause  thereof,  without  which  the 
same  would  not  haVe  occurred,  and  she  was  negligent  as 
above  stated,  and  alleges  further  in  the  answer  as  a  further 
defense  that  the  damages  alleged  to  have  been  suffered  were 
caused  by  her  wilful  failure  and  refusal  to  accede  to  the 
reasonable,  lawful  and  proper  demands  of  the  defendant's 
conductor,  in  that  she  wilfully  failed  and  refused  to  produce 
any  ticket  or  other  evidence  of  her  right  to  transportation, 
and  wilfully  failed  and  refused  to  pay  the  lawful  fare. 

I  charge  you  gentlemen  that  the  defendant,  its  agents  and 
servants,  are  required  to  exercise  the  highest  degree  of  care 
in  the  transportation  of  its  passengers,  and  also  charge  you 
that  where  contributory  negligence  is  set  up,  that  the  defend- 
ant who  sets  up  contributory  negligence  must  satisfy  the 
jury  of  that  contributory  negligence  by  the  preponderance 
of  the  evidence.  I  charge  you  also  that  a  person  traveling 
upon  a  train  must  exercise  due  care  for  her  own  safety  and 
her  own  protection ;  she  must  exercise  that  care  that  is  due 
from  a  person  of  ordinary  prudence  and  care. 
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427,  70  S.  E.  1057,  34  L.  R.  A.  (N.  S.)  708.  This,  of 
course,  is  about  another  case,  but  you  will  catch  the  principle 
that  I  intend  to  charge.  I  charge  you  that  this  case  stands 
upon  its  own  circumstances,  and  not  on  the  case  of  Smith. 
"The  foregoing  cases  also  hold  that  it  is  the  duty  of  the 
conductor  under  such  circumstances  to  heed  the  reasonable 
explanations  of  the  passenger  as  to  his  ticket  or  his  right  to 
ride,  and  our  own  decisions  are  to  the  same  effect.  The 
rule,  requiring  the  conductor  to  heed  the  reasonable  expla- 
nation of  the  passenger,,  instead  of  allowing  him  to  demand 
the  payment  of  fare,  on  pain  of  expulsion  from  the  train, 
works  less  hardship,  inconvenience  and  expenses  on  the  car- 
rier than  the  opposite  rule  on  the  passenger;  for  it  is 
generally  an  easy  matter  for  the  conductor  to  ascertain 
whether  the  explanation  of  the  passenger  is  true  or  false, 
because  the  stations  along  the  railroad  are  nearly  all  con- 
nected by  telephone  or  telegraph  lines,  which  the  agents  of 
the  company  may  use  with  little  trouble,  and  at  little  or  no 
expense.  It  is  a  serious  matter  to  expel  a  passenger  from 
a  train.  It  subjects  him  to  humiliation,  and  it  is  calculated 
to  wound  the  feelings  of  any  self-respecting  passenger. 
Therefore  the  law  allows  punitive  damages  for  the  wrongful 
expulsion  of  a  passenger,  and  also  for  compelling  him  to  pay 
money  under  threat  of  wrongful  expulsion.  Consequently, 
the  law  is  that  a  carrier  must  be  allowed  to  resort  to  so  harsh 
and  extreme  a  measure  only  at  the  peril  of  being  able  to 
justify  it." 

Gentlemen,  that  is  a  matter  of  question  for  you,  whether 
or  not  the  defendant,  its  agents  and  servants,  acted  reason- 
ably under  all  the  circumstances  surrounding  the  situation. 

1  charge  you  also  that  the  law  seeks  to  protect  the  railroad 
companies  from  people  who  try  or  attempt  to  beat  their  way 
on  the  railroad.     Section  678  of  the  Criminal  Code  pro- 
vides: "Whoever  evades  or  attempts  to  evade  the 

2  payment  of  any  toll  or  fare,  lawfully  established,  for 
the  carrying  of  passengers  by  the  giving  a  false 

2d-99 
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answer  to  the  collector  of  the  fare,  by  traveling  beyond  the 
point  to  which  fare  has  been  paid,  or  otherwise  attempt  to 
ride  without  paying  said  toll  or  fare  or  by  riding  without 
permission  on  trains  that  do  not  carry  passengers,  or  by  con- 
cealing themselves  upon  or  about  any  train,  with  the  intent 
to  evade  the  payment  of  lawful  toll  or  fare,  shall  be  guilty 
of  a  misdemeanor,  and,  upon  conviction  thereof,  shall  pay  a 
tine  of  not  more  than  fifty  dollars,  or  be  sentenced  to  impris- 
onment or  labor  on  the  chain  gang  for  not  more  than  thirty 
days." 

I  charge  you  that  the  conductors  or  railroad  authorities 
are  peace  officers,  and  have  the  common  law  powers  of  con- 
stables. 

Now,  gentlemen,  it  is  a  matter  entirely  for  you.  You 
have  heard  the  testimony.  You  have  heard  all  the  circum- 
stances. This  is  a  suit  for  punitive  damages.  You  are  to 
say  whether  or  not  the  plaintiff  used  due  care,  and  if  the  lack 
of  due  care  on  her  part  was  the  proximate  cause  of  her 
injury  and  her  damage,  then  she  cannot  recover;  and  I 
charge  you  that  where  an  act  is  wilful  and  wanton,  contribu- 
tory negligence  is  no  defense,  and  I  charge  you  further,  in 
the  language  of  another  case,  in  71  S.  C.  446, 
3,  5  51  S.  E.  261,  punitive  damages  may  be  awarded  for 
any  intentional  ejectment  of  a  person  from  a  passen- 
ger train,  no  matter  how  slight  the  force  used,  if  such  ejec- 
tion was  unlawful,  and  such  act  is  not  characterized  by 
inadvertence." 

Now,  if  you  come  to  the  conclusion  that  the  plaintiff 
has  satisfied  you  by  the  preponderance  of  the  evidence 
that  her  rights  as  a  passenger  have  been  invaded — if  she 
was  a  passenger — have  been  invaded  in  a  high-handed, 
wrongful  manner,  wanton  manner,  that  she  was  ejected 
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passenger.  I  charge  you  that  an  unlawful  ejection  is  an 
invasion  of  a  passenger's  right,  and  it  would  be  the  duty  of 
the  jury,  if  they  conclude  that  she  was  unlawfully  ejected, 
to  write  a  verdict  for  punitive  damages;  so  the  form  of 
your  verdict  will  be,  "We  find  for  the  plaintiff  so  many  dol- 
lars,'* writing  it  out  in  words  and  not  in  figures,  and  sign 
your  name  and  add  the  word  foreman  under  it.  Take  the 
record,  or  if  you  find  for  the  defendant,  write,  "We  find  for 
the  defendant,"  and  sign  your  name  and  add  the  word  fore- 
man under  it.     Take  the  record. 

The  following  were  the  exceptions : 

I.  His  Honor  erred,  it  is  respectfully  submitted,  in 
admitting  over  defendant's  objection  the  testimony  of  the 
witness,  Strother,  as  to  conversation  with  the  porter,  such 
declarations  as  testified  to  by  the  witness  not  being  part  of 
the  res  gestae  or  in  any  sense  contemporaneous  with  the 
transaction  out  of  which  the  cause  of  action  set  up  in  the 
complaint  arose;  the  questions,  objections,  ruling  and 
answers,  being  as  follows : 

What  did  he  say  to  you  about  the  ticket? 

Mr.  McLemore:  We  object,  on  the  ground  that  it  is  a 
declaration  of  an  agent  long  after  the  transaction  in  ques- 
tion, and  not  a  part  of  the  res  gestae. 

Court:  Not  part  of  the  res  gestae,  but  any  statement 
of  liability  or  statement  concerning  a  transaction  about 
which  the  allegations  are  in  the  complaint,  that  is  a  state- 
ment concerning  a  transaction  which  the  complaint  has  set 
forth.  If  he  can  show  this  was  the  porter  on  that  train, 
and  that  it  was  within  the  scope  of  his  duty,  it  is  an  excep- 
tion.    I  think  it  is  competent. 

Mr.  McLemore :  Does  your  Honor  mean  to  hold  that  a 
statement  of  an  agent  is  competent  when  that  statement  is 
made  two  days  after  the  transaction  in  question? 

Court :  Yes,  I  hold  it  refers  back  to  that  and  is  part  of 
th^  duties  of  the  person  who  is  making  the  statement  con- 
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cerning  his  duties  abput  a  matter  it  is  his  duty  to  perform. 
Q.  What  did  the  porter  tell  you  about  the  ticket?  A. 
He  told  me  after  they  had  put  down  the  lady,  he  went  back 
through  the  train,  the  rear  end  of  the  train,  and  found  this 
hand  bag  near  the  open  end,  side  of  a  seat,  and  said  after  he 
picked  it  up  and  opened  it  he  knowed  that  it  was  the  hand 
bag  and  that  was  her  ticket  that  she  had  lost,  and  he  brings 
it  back  and  gives  it  to  the  conductor,  and  then  the  conductor, 
he  takes  it  and  give  it  to  another  man  after  he  came  further 
down  the  road  to  take  back  to  her  *  *  * 

II.  His  Honor  erred,  it  is  respectfully  submitted,  in 
overruling  defendant's  motion  for  directed  verdict,  made  at 
the  close  of  all  the  evidence,  upon  the  following  grounds : 

1.  That  there  was  no  evidence  of  negligence  resulting 
in  the  loss  of  the  pocketbook. 

2.  That  there  was  no  evidence  of  wilfulness  resulting  in 
the  loss  of  the  pocketbook. 

3.  That  the  only  inference  that  could  be  drawn  from 
the  evidence  was  that  the  plaintiff's  contributory  negligence 
brought  about  the  loss  of  her  pocketbook. 

4.  That  in  connection  with  the  motion  on  each  cause 
of  action,  upon  the  facts  appearing  in  evidence,  the  conduc- 
tor had  no  alternative  and  could  only  eject  the  plaintiff. 

III.  His  Honor  erred,  it  is  respectfully  submitted,  in 
charging  the  jury  as  follows : 

''I  desire  to  read  the  language  of  Justice  Hydrick  in 
the  case  of  Smith  v.  Railroad,  reported  in  88  S.  C.  421. 
427,  70  S.  E.  1057,  34  L.  R.  A.  (N.  S.)  708.     This,  of 
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his  right  to  ride,  and  our  own  decisions  are  to  the  same 
eflfect.  The  rule  requiring  the  conductor  to  heed  the  reason- 
able explanation  of  the  passenger,  instead  of  allowing  him  to 
demand  the  payment  of  fare,  on  pain  of  expulsion  from  the 
train,^works  less  hardship,  inconvenience  and  expense  on  the 
carrier  than  the  opposite  rule  would  on  the  passenger;  for 
it  is  generally  an  easy  matter  for  the  conductor  to  ascer- 
tain whether  the  explanation  of  the  passenger  is  true  or 
false,  because  the  stations  along  the  railroad  are  nearly  all 
connected  by  telephone  or  telegraph  lines,  which  the  agents 
of  the  company  may  use  with  little  trouble,  and  at  little 
or  no  expense.  It  is  a  serious  matter  to  expel  a  passen- 
ger from  a  train.  It  subjects  him  to  humiliation,  and  it  is 
calculated  to  wound  the  feelings  of  any  self-respecting  pas- 
senger. Therefore,  the  law  allows  punitive  damages  for 
the  wrongful  expulsion  of  a  passenger,  and  also  for  com- 
pelling him  to  pay  money  under  threat  of  wrongful  expul- 
sion. Consequently,  the  law  is  that  a  carrier,  must  be 
allowed  to  resort  to  so  harsh  and  extreme  a  measure  only  at 
the  peril  of  being  able  to  justify  it.'  " 

"This  portion  of  the  charge  was  erroneous  and  prejudi- 
cial, because  (1)  as  applied  to  the  facts  of  this  case,  it  was 
error  to  state  to  the  jury  that  it  was  the  duty  of  the  conduc- 
tor under  such  circumstances  to  heed  the  reasonable  expla- 
nation of  the  passenger;  (2)  as  applied  to  the  facts  of  this 
case,  it  was  error  to  state  to  the  jury  that  the  rule  requiring 
the  conductor  to  heed  the  reasonable  explanation  of  the 
passenger  instead  of  allowing  him  to  demand  the  pa}TTient 
of  fare  on  pain  of  expulsion  from  the  train,  would  w^ork  less 
hardship,  inconvenience  and  expense  on  the  carrier  than  the 
opposite  rule  would  on  the  passenger.  In  so  charging  his 
Honor  further  charged  on  the  facts  in  the  following 
respects :  ( 1 )  That  upon  the  facts,  circumstances,  appearing 
in  this  case,  it  was  the  duty  of  the  conductor  to  heed  the 
reasonable  explanation  of  the  passenger;  (2)  that  the  rule 
requiring  the  conductor  to  heed  the  reasonable  explanation 
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of  the  passenger,  instead  of  allowing  him  to  demand  the 
payment  of  fare,  on  pain  of  expulsion  from  the  train,  works 
less  hardship,  inconvenience  and  expense  on  the  carrier  than 
the  opposite  rule  would  on  the  passenger;  (3)  that  it  is  gen- 
erally an  easy  matter  for  the  conductor  to  ascertain  whether 
the  explanation  of  the  passenger  is  true  or  false,  because  the 
stations  along  the  railroad  are  nearly  all  connected  l)y  tele- 
phone or  telegraph  lines,  which  the  agents  of  the  company 
may  use  with  little  trouble  and  at  Httle  or  no  expense;  (4) 
that  it  is  a  serious  matter  to  expel  a  passenger  from  a  train ; 
( 5 )  that  it  subjects  him  to  humiliation  and  is  calculated  to 
wound  the  feelings  of  any  self-respecting  passenger;  (6) 
that,  therefore,  the  law  allows  punitive  damages  for  the 
wrongful  expulsion  of  a  passenger;  and  (7)  that  the  law  is 
that  a  carrier  must  be  allowed  to  resort  to  so  harsh  and 
extreme  a  measure  only  at  the  peril  of  being  able  to  justify 
it.  It  is  submitted  that  the  qualification  following  this  por- 
tion of  the  chaVge  cotild  not  relieve  it  of  its  character  of  a 
charge  on  the  facts,  because  in  adopting  the  language  of  the 
Supreme  Court,  his  Honor  made  it  his  own  language,  and 
it  being  for  the  jury  in  any  event  to  decide  all  these  ques- 
tions, it  was  error  for  the  Court  to  express  an  opinion  on 
the  points  covered  in  this  language. 

IV.  His  Honor  erred,  it  is  respectfully  submitted,  in 
charging  the  jury  as  follows: 

**I  charge  you  also,  that  the  law  seeks  to  protect  the  rail- 
road companies  from  people  who  try  or  attempt  to  beat  their 
way  on  the  railroad.  Section  678  of  the  Criminal  Code  pro- 
vides (charging  the  language  of  the  statute)  : 

"I  charge  you  that  the  conductors  or  railroad  authori- 
ties are  peace  officers,  and  have  the  common  law  power  of 
constables/' 


Digitized  by 


Google 


WiLUAMS  V.  Railroad  Company.  407 

Rep.]  April  Term,  1914. 

ceedings  in  event  fare  was  not  paid  thereafter,  whereas,  it  is 
submitted,  that  a  carrier  has  the  right  to  insist  upon  prepay- 
ment of  fare  or  exhibition  of  a  ticket  entitling  passenger  to 
transportation. 

V.  His  Honor  erred,  it  is  respectfully  submitted,  in 
charging  the  jury  as  follows: 

"Punitive  damages  may  be  awarded  for  any  intentional 
ejectment  of  a  person  from  a  passengef  train,  no  matter 
how^  slight  the  force  used,  if  such  ejection  was  unlawful,  and 
such  act  is  not  characterized  by  inadvertence.*' 

This  was  a  charge  on  the  facts,  because  it  was  in  effect 
a  statement  to  the  jury  as  to  what  facts  would  constitute 
wilfulness. 

VI.  His  Honor  erred,  it  is  respectfully  submitted,  in 
charging  the  jury  as  follows : 

"I  charge  you  that  an  unlawful  ejection  is  an  invasion 
of  a  passenger's  rights,  and  it  would  be  the  duty  of  the  jury, 
if  they  conclude  that  she  was  unlawfully  ejected,  to  write 
a  verdict  for  punitive  damages." 

This  was  a  charge  on  the  facts,  because  it  was  in  effect 
a  statement  to  the  jury  as  tp  what  facts  would  constitute 
wilfulness.  It  was  further  erroneous,  because  it  plainly  and 
in  terms  withdrew  from  the  jury  the  issue  of  negligence, 
and  imposed  upon  the  jury  the  duty  of  returning  a  verdict 
for  plaintiff  upon  the  mere  finding  of  an  unlawful  ejectment. 

Mr.  Liician  W.  McLcmore,  for  appellant,  submits:  J.  It 
is  the  right  and  duty  of  the  conductor  to  demand  production 
of  ticket  or  fare  and  to  eject  a  passenger  upon  failure  to 
comply  with  such  reasonable  and  proper  demand,  in  the 
absence  of  a  proper  explanation,  zvhich  it  is  the  legal  duty 
of  the  conductor  to  accept  and  act  upon.  2.  There  zvas  no 
duty  on  the  part  of  the  conductor  in  this  case  to  accept  the 
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and  where  the  railroad  company  by  the  mistake,  negligence 
of  other  wrong  on  the  part  of  its  agents  or  servants,  has 
brought  about  the  passenger's  difficulty,  j.  There  is  no 
evidence  here  of  any  negligence  or  wilfulness  on  the  part  of 
any  agent  or  servant  of  defendant  railroad  company  con- 
tributing to  or  bringing  about  the  loss  of  plaintiff's  ticket. 
And  cites:  As  to  first  proposition:  Elliott  R.  R.  (2d.  ed.), 
sec.  1594;  6  Cyc.  547,  551;  Hutch.  Car.  (3d  ed.),  sec. 
1024,  1036.  As  to  second  proposition:  88  S.  C.  421 ;  64 
S.  C.  514; 42  S.  E.  598;  69  S.  C.  327 ;  48  S.  E.  252 ;  87  S.  C. 
184;  88  S.  C.  7 ;  70  S.  E.  31 1 ;  64  Mich.  631 ;  8  Am.  St.  Rep. 
859;  79  Ga.  358;  65  Ark.  177;  67  Am.  St.  Rep.  913;  103 
Tenn.  124 ;  76  Am.  St.  Rep.  639 ;  143  U.  S.  60,  72, ;  85  Tenn. 
627;  4  Am.  St.  Rep.  776;  161  Ind.  153;  100  Am.  St.  Rep. 
261 ;  70  Fed.  585;  30  L.  R.  A.  730;  114  Ga.  140;  39  S.  E. 
894;  55  L.  R.  A.  536;  35  S.  W.  501 ;  6  Cyc.  556,  557,  588. 
As  to  third  proposition:  6  Cyc.  61;  Hutch.  Carriers  (3d 
ed.),  sees.  1131,  1260,  1264,  1265.  Sleeping  car  cases: 
89  S.  C.  287;  71  S.  E.  841 ;  87  S.  C.  361 ;  notes  to  21  L.  R. 
A.  289,  and  9  L.  R.  A.  (N.  S.)  407;  Ann.  Cases  1913a, 
894;  126  Ga.  609;  55  S.  E.  933;  32  S.  E.  923;  27  Misc. 
508;  58  N.  Y.  Supp.  300;  202  N.  Y.  363;  95  N.  E.  808; 
Ann.  Cas.  1912d,  1150,  1156;  124  N.  Y.  23;  143  Mass. 
243;  79  Conn.  565;  9  Am.  &  Eng.  Ann.  Cas.  199;  7  Hill 
(N.  Y.)  47;  42  Am.  Dec.  36;  149  Ky.,  776;  149  S.  W. 
1002 ;  41  L.  R.  A.  (N.  S.)  note ;  3  L.  R.  6  C.  P.  44.  Prior 
sale  of  ticket  did  not  create  through  contract:  21  S.  C.  35. 
Exception  i:  Elliott  R.  R.  (2d  ed.),  sees.  217,  218  &  219. 
Exception  j;  88  S.  C.  421 ;  91  S.  C.  216.  Exception  5.-  71 
S.  C.  446;  6  Cyc.  561;  72,  S.  C.  557;  75  S.  C.  355;  86 
S.  C.  5 14.  Charge  on  facts:  78  S.  C.  103 ;  69  S.  C.  434,  439 
and  443. 
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S.  C.  421;  86  S.  C.  514;  94  S.  C.  95.  Reading  opinion: 
86  S.  C.  49;  92  S.  C.  495.  Exception  4:  80  S.  C.  376;  72 
S.  C.  162;  lb.  355;  71  S.  C.  444;  73  S.  C.  571;  77  S.  C. 
399 ;  76  S.  C.  207 ;  72  S.  C.  424 ;  94  S.  C.  224.  Exceptions 
5  &  6:  71  S.  C.  444;  88  S.  C.  427;  81  S.  C.  1 ;  94  S.  C.  95. 

July  17,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justick 
Gage. 

Action  for  tort,  in  the  wrongful  ejectment  of  a  negro 
woman  passenger,  at  Royster,  about  one  mile  east  of  Colum- 
bia, and  towards  Sumter. 

The  verdict  was  $200.00  punitive  damages.  The  defend- 
ant appeals  and  assigns  six  errors.  Of  these,  one  is  in  the 
admission  of  testimony,  one  in  refusing  to  direct  verdict, 
and  four  in  charging  the  jury. 

The  undisputed  facts  are  these :  The  woman  had 

4-6    bought  in  Sumter  a  return  ticket  to  Greenville,  via 
Columbia  and  Laurens. 

She  was  on  her  return  to  Sumter,  and  came  without  inci- 
dent to  Columbia. 

At  that  point  there  was  a  change  of  conductors ;  and  the 
change  took  place  at  Gervais  street,  towards  Greenville  from 
the  Union  Station.  The  ticket  which  she  held  had  been 
"punched''  from  Greenville  to  Columbia. 

When  the  train  left  Union  Station  at  Columbia,  going 
towards  Sumter,  and  within  five  minutes,  the  new  conduc- 
tor proceeded  to  lift  the  plaintiff's  ticket. 

The  plaintiff  told  the  conductor,  when  he  reached  her, 
that  she  had  possessed  a  ticket,  but  could  not  then  find  it. 
When  the  train  had  gone  one  and  one-half  miles  further,  the 
ticket  was  found  by  the  porter  and  another  negro,  under  a 
seat. 

This  statement  is  taken  from  the  defendant's  witnesses; 
it  makes  a  case  against  the  defendant,  and  the  Circuit  Court 
was  right  to  refuse  to  direct  a  verdict  for  the  defendant. 
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It  was  properly  left  to  the  jury  to  find  whether  it  was  the 
exercise  of  the  highest  degree  of  care  to  eject  a  passenger, 
who  claimed  to  have  a  ticket,  within  a  mile  of  the  place  of 
departure.  The  defendant  company  was  guilty  of  a  plain 
delict,  and  one  which  warranted  a  verdict  for  punitive 
damages. 

The  testimony  of  the  porter  only  established  the  testimony 
above   set   out,   the   same   practically   was   testified 
7       to  by  the  conductor,  and  about  which  there  is  no  dis- 
pute.    There  was,  therefore,  no  error  to  admit  it. 
This  disposes  of  the  first  and  second  exceptions.     They 
cover  the  real  issue  in  the  case,  and  that  was,  did  the  defend- 
ant company  act  with  unreasonable  haste  in  ejecting  the  pas- 
senger. 

The  other  exceptions  are  to  the  charge.     Let  it  be 
1-3     reported.     It  was  short,  pointed  and  free  from  error ; 

and  the  exceptions  to  it  are  without  merit. 
The  judgment  below  is  affirmed. 


8918 

GIBBES  ET  AL.  v.  HUNTER  ET  AL. 

(88  S.  E.  606.) 

Homestead.     Subject  Matter.     Vested  Rights. 

1.  Homestead  —  Exemption  —  Nature  of  Exemption  —  "Land." —  A 
remainder  in  fee  is  "land/*  within  the  Constitution  exempting  from 
sale  a  homestead  in  lands  held  in  fee;  Code  Civ.  Proc.  1912,  sec.  120, 
ef  seq.f  showing  that  in  contemplation  of  law  there  is  no  such  thing 
as  land  apart  from  the  title. 

2.  Homestead-— Estates  Exempted — Remainders. — One  having  a  vested 
remainder  in  fee,  as  tenant  in  common,  in  a  tract  of  land,  may  claim 
a   homestead   therein. 
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4.  Where  an  attempt  is  made  to  levy  under  judgment  and  executioii 
upon  an  undivided  interest  in  remainder  during  the  existence  of  the 
precedent  life  estate,  which  interest  is  exempt  as  homestead  from 
levy  and  sale,  it  is  the  duty  of  the  sheriff  to  set  off  to  the  owner  a 
homestead  in  such  lands,  and  his  failure  so  to  do  does  not  prevent 
the  homestead  right  then  vesting  in  such  lands  in  the  same  manner 
as  if  this  official  duty  had  been  then  performed,  and  the  lands  hafl 
been  then  set  off  as  honjestead. 

5.  Homestead — Interests — Value. — In  1898,  over  j)laintifrs  protest 
against  the  levy  and  sale,  his  interest  as  tenant  in  common  in 
remainder  in  a  tract  of  land,  as  to  which  he  asserted  a  homestead 
right,  was  sold  under  execution  on  a  judgment  recovered  in  1897. 
At  that  time  the  value  of  plaintiff's  interest  was  less  than  the  exenij)- 
tion  of  $1,000.  Thereafter  the  land  appreciated  in  value,  and  at  the 
time  of  the  suit  to  vacate  the  sale  plaintifTs  interest  was  considerably 
over  the  $1,000  exemption.  Held  that,  as  plaintiff  could  not  have 
had  his  interest  set  off  as  a  homestead  under  Rev.  St.  1893,  sec. 
2184,  because  process  had  issued  against  him,  his  homestead  rights 
in  the  land  must  be  determined  by  its  value  at  the  time  of  the  execu- 
tion sale,  and  not  at  the  time  of  the  suit. 

Before  Prince,  J.,  Columbia,  February,  1914.  Modi- 
fied. 

Action  by  Caroline  S.  Gibbes,  J.  Wilson  Gibl^es,  Sarah  E. 
David,  Jennie  G.  Gibbes  and  Rol)ert  W.  Gibbes  against 
James  E.  Hunter,  Caroline  Nathalie  Hunter,  James  E.  Hun- 
ter, Jr.,  and  the  Bank  of  Columbia.  From  a  decree,  the 
defendant,  the  Bank  of  Columbia,  and  the  plaintiff,  J.  Wil- 
son Gibbes,  both  appeal.  The  facts  are  stated  in  the 
opinion. 

Messrs.  IVasltington  Clark,  Lylcs  &  Lylcs  and  IV,  H. 
Townsend,  for  Bank  of  Columbia,  cite :  Homestead  has  ref- 
erence to  the  physical  state  of  the  property  rather  than  the 
nature  and  quality  of  the  title:  24  S.  C.  36.  Lands  defined: 
1  Nott  &  McC.  463 ;  208  Pa.  St.  392.  Homestead  cannot 
be  assigned  out  of  an  undivided  interest  in  real  estate:  26 
S.  C.  230;  28  S.  C.  133;  32  S.  C.  454.  The  claimant  must 
have  a  right  to  possession:  47  S.  C.  301 ;  26  S.  C.  18;  87 
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N.  C.  79.  Sale  of  remainder  under  execution:  82  S.  C.  137 ; 
27  S.  C.  162;  23  S.  C.  104.  The  several  re)naindennen  and 
life  tenant  cannot  each  have  a  homestead  in  the  same  land  at 
the  same  time:  20  S.  E.  736;  26  L.  R.  A.  814.  Right  docs 
not  attach  until  homestead  has  been  set  off  and  recorded: 
Const.,  art.  Ill,  sec.  28;  24  S.  C.  2>7, 

Messrs.  Thomas  &  Lumpkin  and  Shand,  Benet,  Shand 
&  McGowan,  for  J.  Wilson  Gibbes.  The  latter  cite :  Con- 
stitution, 1868,  art.  II,  sec.  32;  2  S.  C.  232;  21  S.  C.  127, 
133,  137.  Amendment  of  i88o:  17  Stats.  320.  Constitu- 
tional provisions  construed.  Legislature  merely  to  pass 
laws  to  enforce  the  constitutional  provisions,  by  providing 
method  of  assignment:  21  S.  C.  379.  Assignment  not 
essential  to  right:  20  S.  C.  248;  26  S.  C.  1 ;  32  S.  C.  266. 
Nor  is  homestead  dependent  on  a  right  to  present  possession 
in  severalty:  2  DeS.  430;  16  S.  C.  330;  47  S.  C.  305;  24 
S.  C.  35 ;  54  S.  C.  579;  51  S.  C.  100;  21  S.  C.  379.  Diffi- 
culty in  assigning  does  not  defeat  right:  14  S.  C.  454;  26 
S.  C.  229;  28  S.  C.  133;  32  S.  C.  170.  IVhere  there  is  a 
right  of  homestead  in  land  worth  less  than  $t,ooo.oo  it 
cannot  be  levied  upon  and  sold  under  execution:  32  S.  C. 
266;  37  S.  C.  118;  73  S.  C.  329;  46  S.  C.  70;  26  S.  C.  1. 
The  right  to  homestead  precedes  the  assignment.  Partition 
only  sustained  where  the  parties  are  entitled  to  possession: 
29  S.  C.  370;  51  S.  C.  208;  56  S.  C.  304,  distinguished. 
The  property  designated  by  Gibbes  in  i8q8  then  became 
fixed  as  his  Iwmcstead:  37  S.  C.  102,  118,  119;  51  S.  C.  100. 

August  21,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Gagk. 

The  appeal  involves  two  issues,  both  of  law%  one  of  which 
is  made  by  the  Bank  of  Columbia  and  the  other  of  which  is 
made  bv  T.  Wilson  Gibbes. 
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Both  issues  involve  the  construction  of  the  Constitution 
and  laws  touching  the  homestead. 

The  facts,  in  brief,  are  these:  Mrs.  Caroline  S.  Gibbes 
and  her  children,  one  of  whom  is  Wilson,  owned  in  1898 
and  now  own  a  house  and  lot  in  the  city  of  Columbia ;  the 
title  therein  of  the  mother  was  and  is  for  her  life;  the  title 
therein  of  the  children  was  and  is  in  fee  in  the  vested 
remainder;  the  value  of  the  Hfe  estate  was  in  1898  less  than 
$1,000.00,  and  the  value  of  Wilson's  undivided  interest  in 
the  remainder  was  then  less  than  $1,000.00;  the  bank  got, 
in  1897,  a  judgment  against  the  mother  and  Wilson  for 
$1,022.25,  which  was  revived  in  1907;  in  1898  the  sheriff 
sold  under  the  bank's  execution  the  undivided  interest  of 
Wilson  for  $50.00,  and  made  deed  thereto  to  the  bank; 
before  such  sale  Wilson  served  upon  the  sheriflf  written 
notice,  protesting  against  the  levy  upon  and  the  sale  of  his 
interest,  upon  the  ground  that  it  was  his  homestead  and 
exempt  from  such  process. 

Wilson  now  claims,  by  a  proper  remedy,  (1)  that  his 
interest  is  yet  intact,  free  from  the  lien  of  a  judgment,  and 
unsold,  and  (2)  his,  without  reference  to  what  is  its  present 
value,  confessedly  more  than  a  homestead. 

The  bank  claims  that  the  sale  was  effective  to  carry  title; 
and  if  not,  yet  the  interest  is  now  worth  much  more  than 
$1,000.00,  and  the  surplus  over  that  must  be  applied  to  its 
judgment. 

The  Circuit  Court  sustained  Wilson's  first  contention,  but 
denied  his  last  contention;  so  that  both  he  and  the  bank 
take  exceptions ;  and  these  are  the  issues  to  be  now  decided. 

Our  opinion  is,  the  Circuit  Court  was  right  about  the  first 
contention  and  wrong  about  the  second  contention. 

In  the  threshold  and  on  the  first  issue,  the  bank  contends 

that  the  undivided  title  in  remainder  which  Wilson 

1     had,  was  an  ''incorporeal  hereditament"  and  was  not 

lands;  that  the  Constitution  and  statutes  exempts 
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from  levy  and  sale  *iands/'  but  does  not  exempt  incorpo- 
real hereditaments. 

That  contention  is  only  specious.  There  is  no  such  thing 
as  land,  in  contemplation  of  law,  apart  from  the  title  to  it. 
All  the  provisions  of  the  Code  of  Procedure  touching  suits 
about  land  devolve  about  the  title  to  the  land.  Section  120, 
et  seq. 

The  Constitution,  which  gives  the  right  of  homestead, 
exempts  from  sale  a  homestead  "in  lands  *  *  *  held  in 
fee,''  etc. 

Every  interest  in  land  is  determined  by  the  title  to  it, — 
that  inhering,  underlying,  invisible  and  ideal  right  by  which 
the  physical  soil  is  held. 

That  title  may  qualify  the  holder  to  take  present  pedis 
possessio;  or  it  may  defer  such  possession  to  the  future; 
but  the  title  is  as  sure,  artd  as  manifest  in  the  one  case  as  in 
the  other.  Indeed,  he  who  holds  a  vested  remainder  in  fee, 
has  a  larger  estate,  though  both  are  freeholders,  than  he  who 
holds  the  life  estate. 

In  the  case  at  bar,  the  title  in  issue  is  a  vested  remainder 
in  fee ;  and  in  several  persons  and  undivided.     That  circum- 
stance gives  rise  to  the  next  contention,  which  is  that  a  title 
held  in  common  with  others  is  not  a  thing  w^hich 
2,  3    can  ])e  exempted  from  sale.     It  is  true  that  sometimes 
the  title  can  not  be  staked  and  measured  on  the 
ground ;  that  was  so  held  in  Nance  v.  Hill,  26  S.  C.  229,  1 
S.  E.  897,  and  Mellichamp  v.  Mellichamp,  28  S.  C.  133, 
5  S.  E.  333, 

But    these    cases    held    nothing   against   the    view    now 
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title  before  it  could  be  settled  down  on  a  particular  parcel 
of  ground  on  the  proceeds  of  it.  By  parity  of  reasoning  a 
highwayman  might  justify  his  act  in  taking  a  traveler, 
before  the  traveler  could  draw  in  self-defense,  and  because 
the  traveler  had  not  drawn  his  weapon. 

Gibbes'  title  was  not  so  segregated  as  to  be  marked 
"exempted;*'  but  it  was  so  immune  from  liability  as  to  stay 
the  sheriff's  hand  from  meddling  with  it. 

The  sheriff,  however,  in  June,  1898,  did  undertake  to  sell 
the  undivided  title  in  remainder  against  the  needless  protest 
of  Gibbes,  the  claimant;  it  was  purchased  by  the  judgment 
creditor,  the  Bank  of  Columbia,  for  $50;  and  the  sheriff 
executed  to  the  bank  a  deed  therefor. 

The  Circuit  Court  rightly  held  that  such  sale  was  unlaw- 
ful and  did  not  operate  to  alienate  the  title  of  Gibbes. 

Thereupon  the  second  issue  arises.     The  same  tenancy 

exists  now  as  existed  in  1898,  the  title  is  still  held  by 

•   4,  5     Caroline  S.  Gibbes  for  her  life  and  by  the  children  in 

remainder.     The   land,   however    (a  corner  lot   in 

Columbia),  has  greatly  appreciated  in  value,  and  is  now 

worth  many  thousands  of  dollars. 

The  life  estate  which  was  actually  set  off  for  a  homestead 
from  Mrs.  Gibbes  in  1898  (54  S.  C.  579,  32  S.  E.  690),  and 
the  value  of  which  was  based  upon  the  value  of  the  fee,  is 
now  worth  much  more  than  $1,000. 

The  share  of  Wilson  Gibbes,  worth  in  1898  less  than 
$1,000,  is  worth  much  more  than  that. 

The  issue  is  manifest,  shall  Wilson  Gibbes  have  now  the 
value  of  1898  or  the  value  of  1914? 

There  is  no  case  reported  in  this  State  determinative  of 
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it  then  nor  now, — the  life  tenant  was  and  is  in.  It  is  true, 
if  the  sheriff  had  the  power  then  and  now  to  sell,  appraisers 
could  not  give  metes  and  bounds.  The  Constitution  does 
not  declare  metes  and  bounds  must  be  given ;  the  statute  so 
declares,  but  only  in  circumstances  where  metes  and  bounds 
may  be  used  for  the  end  in  view. 

If  one  has  the  right  of  homestead  exemption  in  land,  and 
the  land  is  sold  for  partition,  the  claimant  may  have  the 
exemption  in  his  share  of  the  proceeds  of  sale.  Swandale 
V.  Swandale,  25  S.  C.  393.  The  law  looks  to  the  essence 
of  things. 

In  the  case  at  bar,  in  1898,  there  was  no  reason  why  a  title 
to  an  undivided  fee  in  remainder  in  a  certain  lot,  if  worth 
less  than  $1,000,  was  not  as  certain  in  legal  and  intellectual 
contemplation  as  a  title  to  a  one-acre  field.  The  first 
named  could  have  been  described  with  as  much  certainty  as 
that  last  named ;  and  with  as  much  certainty  as  a  part  of  the 
proceeds  of  sale  of  a  lot. 

If  the  title  is  real,  of  fixed  value,  in  a  certain  land,  is 
exempt,  and  sought  by  a  creditor,  the  occasion  is  ripe  for  the 
use  of  such  ''metes  and  bounds''  as  will  make  certain  the 
dedication  of  it  to  the  head  of  the  family. 

In  1898,  it  was  within  the  power  of  the  sheriff  to  have 
*'set  off''  to  the  claimant  a  homestead  in  his  title  to  certain 
lands.  It  was  the  sheriff's  duty  to  have  done  so.  Had  the 
sheriff  done  that,  the  present  issue  could  not  have  arisen. 

That  failure  of  the  sheriff  to  have  performed  a  duty  which 
would,  if  performed,  have  saved  the  claimant,  ought  not 
now  to  put  the  claimant  in  a  worse  position  than  that  which 
he  would  have  occupied  had  the  duty  been  performed ;  espe- 
cially when  that  was  the  only  method  prescribed  by  law 
whereby  the  claimant  could  have  his  right  declared. 
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In  our  opinion,  therefore,  the  judgment  of  the  Court 
below  must  be  affirmed  on  the  first  issue  and  reversed  on  the 
second  issue. 

Mr.  Justice  Hydrick,  dissenting.  I  dissent  from  the 
proposition  that  the  interest  of  J.  Wilson  Gibbes  in  the  prop- 
erty in  excess  of  $1,000  in  value  is  now  free  from  the  lien 
of  the  bank's  judgment. 


8946 

HOWELL  V.  ATLANTIC  COAST  LINE  R.  R.  CO. 

(88  S.  E.  689.) 

Masteb  and  Sebvant.  Evidence.  Nonsuit.  Issue  fob  Juby.  Fedebal 
Employebs'  Liability  Act. 

1.  Tbial — Dibection  of  Vebdict — Review. — In  determining  whether  the 
denial  of  defendant's  motion  for  directed  verdict  was  proper,  the 
only  question  for  the  appellate  Court  is  whether  there  was  any  evi- 
dence which  warranted  a  reasonable  finding  in  favor  of  plaintiff. 

2..EvroENCE — Admissions — Cobpobate  Agents. — In  an  action  by  a  bag- 
gageman who  claimed  that  he  was  hurt  while  loading  trunks  on  a 
local  train,  testimony  that  the  conductor  said  that  the  train  was 
plying  between  local  points  is  competent  evidence  that  it  was  not  an 
interstate  train,  as  claimed  by  defendant. 

8.  Masteb  and  Sebvant — Injubies  to  Sebvant — Actions — E\aDENCE. — 
In  an  action  by  a  railroad  employee,  the  questions  whether  he  was 
an  employee  at  the  time  of  his  injury,  and  whether  he  was  engaged 
in  intrastate  or  interstate  commerce,  held  properly  submitted  to  the 
jury. 

4.  Tbial — Questions  yok  Jitby — Nonsuit. — A  nonsuit  should  be  granted 
or  a  verdict  directed  where  the  evidence  is  not  sufficient  to  warrant 
a  reasonable  jury  in  basing  a  verdict  upon  it. 

5.  Masteb  and  Sebvant — Employebs'  I^iability  Act — Pbactice — Appli- 
cation OF  Fedebal  Pbactice. — The  State  Courts,  in  the  administra- 
tion of  the  Federal  Employers*  Inability  Act  (act  April  22,  1908,  c. 
149,  36  Stat.  65  [U.  S.  Comp.  St.  1913,  sections  8657-8665]),  or  in 
those  cases  where  it  is  claimed  to  apply,  need  not  follow  the  Federal 
practice,  but  may  be  guided  by  their  own. 

Before   C.   J.    Ramagk,    special   Judge,    St.    Matthews, 
November,  1913.     Affirmed. 

27—99 
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Action  by  J.  H.  Howell  against  Atlantic  Coast  Line 
R.  R.  Co.  From  a  judgment  for  plaintiff,  defendant 
appeals.     The  facts  are  stated  in  the  opinion. 

Messrs.  Henry  £.  Davis  and  Marvin  M,  Mann,  for  appel- 
lant, submit:  Alleged  statement  of  conductor  was  hearsay 
and  incompetent:  52  S.  C.  309.  Sufficiency  of  ezidence 
was  for  the  trial  Court  on  motion  to  direct  verdict  for 
defendant:  109  U.  S.  478;  27  L.  Ed.  1003;  164  U.  S.  301 ; 
41  L.  Ed.  442;  179  U.  S.  658;  45  L.  Ed.  361 ;  232  U.  S. 
248.  Federal  Employers'  Liability  Act  creates  the  cause 
of  action  in  favor  of  employee:  257  U.  S.  145;  57  L.  Ed. 
456,  and  repealed  all  State  laws  on  the  subject:  223  U.  S. 
156;  57  L.  Ed.  327;  226  U.  S.  570;  57  L.  Ed.  355;  227 
U.  S.  59;  57  L.  Ed.  417;  228  U.  S.  702;  57  L.  Ed.  1031 ; 
229  U.  S.  156;  57  L.  Ed.  1129;  229  U.  S.  146  and  156;  57 
L.  Ed.  1125;  229  U.  S.  157;  57  L.  Ed.  1129;  207  Fed.  311. 
The  limitation  of  time  in  Federal  statute  bars  action:  70 
S.  C.  254;  226  U.  S.  570;  57  L.  Ed.  355;  229  U.  S.  156; 
57  L.  Ed.  1129. 

Messrs,  DeBruhl,  McLauchlin  &  Smith,  for  respondent. 

September  25,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Hydrick. 

Plaintiff    recovered    judgment    against    defendant    for 

$200.00  damages  for  personal  injuries.     He  testified  that 

in  June,  1910,  he  was  employed  in  loading  trunks  on  one 

of  defendant's  passenger  trains,  at  the  Union  Station,  in 

Columbia;  that  w^hile  attempting  to  place  a  heavy  trunk 

•upon  others  in  the  baggage  car  a  shifting  engine  struck  the 

car  so  suddenly  and  violently  that  he  was  thrown  down 
A  4.1 4. 1-  r^ii  ^^  u:*v,  ^*^A  :«:.--^^  u;*^  .  *u«*  *u^  i : 
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self,  but  that  the  conductor.  Captain  Johnson,  told  him  that 
it  was  bound  for  Charleston;  that,  at  that  time,  defendant 
ran  a  train  from  Columbia  to  Charleston  leaving  at  that 
hour — that  both  Captain  McKay,  under  whom  he  worked, 
and  Captain  Johnson  told  him  so ;  that,  at  that'  time,  there 
was  an  unusual  amount  of  travel,  on  account  of  the  closing 
of  the  schools  in  Columbia. 

For  the  defendant,  the  station  m^aster,  Hahn,  testified  that 
he  had  charge  of  the  station,  employed  the  help  and  handled 
the  pay  rolls  of  all  employees,  and  that  plaintiff  was  not 
employed  at  the  station  in  June,  1910,  and  had  not  been 
employed  there  since  May,  1908;  that,  in  1910,  defendant 
had  no  train  which  left  Columbia  at  6 :05  a.  m.  for  Charles- 
ton ;  that  the  train  leaving  at  that  hour  was  for  Wilming- 
ton ;  that  there  was  a  local  train  .which  made  connection  at 
Sumter  and  Florence  for  Charleston  and  that  it  might  go 
to  Charleston;  that  the  only  through  train  for  Charleston 
left  at  5  :05  p.  m. ;  that  he  did  not  remember  any  extra  for 
Charleston  being  run  at  that  time,  but  could  not  swear  that 
one  had  not  been  run,  but,  if  so,  it  carried  no  baggage,  as 
only  the  regular  trains  carried  baggage. 

Leckie,  the  night  baggage  agent,  testified  that  plaintiff 
was  not  employed  there  in  June,  1910,  and  corroborated 
Hahn  as  to  the  running  of  the  trains. 

Hare,  defendant's  assistant  superintendent,  corroborated 
defendant's  other  witnesses  as  to  the  running  of  the  trains, 
and  said  defendant  had  no  conductor  named  Johnson  run- 
ning a  train  from  Columbia  to  Charleston  at  that  time. 

Upon  all  the  testimony,  defendant  moved  the  Court  to 
direct  a  verdict  in  its  favor  on  the  ground  that  the  evidence 
showed  that  plaintiff  was  injured  while  employed  in  inter- 
state commerce,  as  the  train  on  which  he  was  hurt  ran  from 
Columbia  to  Wilmington,  N.  C,  and,  therefore,  the  Federal 
5mployc-s'  Liabity  Act  was  applicable,  and  plaintift*'s 
action  was  barred,  not  having  been  commenced  within  two 
years  from  date  of  his  injury.     The  motion  was  overruled. 
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The  sole  question  for  decision  is  whether  the  Court  erred 
in  refusing  the  motion.  If  the  evidence  that  the  train  on 
which  plaintiff  was  hurt  ran  from  Columbia  to  Wilmington 
had  been  undisputed  the  motion  should  have  been  granted 
on  the  groiind  taken  by  defendant.  The  question,  then,  is 
narrowed  to  this :  Was  there  any  evidence  which  warranted 
a  reasonable  finding  that  it  ran  from  Columbia  to  Charles- 
ton? If  so,  the  case  was  properly  submitted  to  the  jury, 
and  it  was  for  them  to  say,  under  proper  instructions, 
whether  it  was  an  interstate  or  an  intrastate  train.  North 
Carolina  R,  Co.  v.  Zocliary,  232  U.  S.  245,  34  Sup.  Ct. 
305,  decided  February  2,  1914.  The  synopsis  of  the  evi- 
dence above  given  shows  that  there  was  such  evi- 

1  dence.     The  statement  of  the  conductor  to  plaintiff 
was  competent  to  prove  the  destination  of  the  train, 

because  he  was  the  representative  of  defendant.  If  he  had 
told  a  passenger  that  the  train  was  bound  for  Charleston, 
and  the  passenger  had  gotten  aboard  and  been  carried  to 
Wilmington,  there  can  l^e  no  doubt  that  the  statement  of 
the  conductor  would  be  competent  evidence  against 

2  defendant  in  an  action  by  the  passenger  for  damages. 
Clearly,  therefore,  there  was  evidence  which  required 

submission  of  the  issues  to  the  jury. 

Appellant  contends  that  the  evidence  was  not  sufficient  to 

sustain  the  verdict.     But  we  have  often  held  that  the  weight 

of  the  evidence  is  for  the  consideration  of  the  trial  Court 

and  the  jury.     They  see  and  hear  the  witnesses  and 

3  have  the  opportunity  of  noting  many  things  that 
cannot  be  put  down  in  the  record.     The  evidence  of 

defendant  that  plaintiff  was  not  working  at  the  station  in 
June,  1910,  was  nearly,  if  not  quite,  as  convincing,  as  it 

!.-       a1- _       1         _-      a1-_x      j-l- _       J. !„       I 1       r^_ 
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plaintiff  was  not  injured  while  working  for  defendant,  as 
testified  by  him. 

We  do  not  agree  to  the  statement,  in  the  argument  of 
appellant's  attorneys,  of  the  rule  in  the  Courts  of  this  State 
as  to  the  character  and  quantity  of  evidence  which  is  suffi- 
cient to  carry  a  case  to  the  jury.     We  have  frequently  held 
that   a  nofisuif   should  be  granted   or  the   verdict 

4  directed,  unless  the  evidence  is  sufficient  to  warrant  a 
reasonable  jury  in  basing  a  verdict  upon  it,  and  we 

have  held,  in  cases  too  numerous  to  mention,  that  when  the 
evidence  is  susceptible  of  only  one  reasonable  inference,  the 
Court  must  declare  what  that  inference  is,  as  matter  of  law. 
Any  other  rule  would  substitute  the  decision  of  the  trial 
Judge  for  that  of  the  jury  in  the  trial  of  issues  of  fact. 

Nor  do  we  agree  that,  in  the  administration  of  the  Fed- 
eral statute,  the  State  Courts  must  apply  a  different  rule  of 
procedure  from  that  which  obtains  in  the  administration 
of   State  laws.     The  Federal  statute  does  not  so 

5  require,  and  in  the  absence  of  anything  therein  to  the 
contrary,  it  will  be  presumed  that  Congress  intended 

that  it  should  be  administered  by  the  State  Courts,  as  the 
laws  of  the  State  are  therein  administered. 

This  case  affords  an  excellent  illustration  of  the  difficulty 
and  confusion  that  would  result  from  an  attempt  to  apply 
a  different  rule  of  procedure  from  that  w^hich  obtains  in 
the  administration  of  State  laws.  According  to  appellant's 
contention,  if  the  Federal  statute  is  applicable,  the  Court 
must  depart  from  its  own  nile,  and  decide  on  the  weight  of 
the  evidence,  and  direct  a  verdict  for  defendant,  if,  in  its 
opinion,  the  evidence  is  insufficient  to  sustain  a  verdict  for 
plaintiff,  but  it  is  conceded  that,  under  the  rule  of  procedure 
in  the  State  Court,  if  the  Federal  statute  is  not  applicable, 
the  Court  could  not  have  directed  the  verdict.  As  the 
applicability  of  the  statute  is  the  question  at  issue,  which 
horn  of  the 'dilemma  must  the  Court  take?  If  it  decides 
the  facts,  and  holds  the  statute  applicable,  it  denies  plaintiff 
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his  right,  under  the  Constitution,  to  have  the  jury  decide 
the  facts.  On  the  other  hand,  if  it  follows  its  own  rule  of 
procedure  and  submits  the  issue  to  the  jury,  if  appellant's 
contention  be  correct,  it  denies  defendant  its  right,  under 
the  Federal  rule  of  procedure,  to  have  the  Court  decide  the 
facts.  This  shows  the  futility  of  attempting  to  apply  con- 
flicting rules  of  procedure  in  the  same  cause. 
Judgment  affirmed. 


8950 

PRESCOTT  V.  SOUTHERN   RAILWAY  CO. 
(88  S.  E.  781.) 

vVpPEAL    AND    ErROB.       WaBEHOUSEMEX.       NeOLIOENCE.       EVIDENCE. 

1.  Carbiebs — Liability  fob  Fbeight — Issites  Iitv^olved — Federal  Stat- 
utes,— Where  a  carrier  moving  for  a  nonsuit  of  an  action  against  it 
as  a  carrier  and  as  a  warehouseman,  and  for  the  penalty  for  non- 
payment of  a  loss  of  freight,  on  the  ground  that  the  evidence  showed 
that  the  freight  had  been  paid,  receipted  for,  and  left  in  the  depot 
of  the  carrier,  so  that  its  liability  as  carrier  ceased,  and  while  the 
Court  reserved  its  decision,  plaintiff  withdrew  the  causes  of  action, 
except  the  one  against  the  carrier  as  warehouseman,  the  question  of 
the  liability  of  the  carrier  as  such  under  the  Federal  statute  did 
not  arise. 

2.  W  ABE  HOUSE  MEN  —  I^i  ABILITY  —  Pbesumptions.  —  A  Warehouseman  re- 
ceiving goods,  but  failing  to  return  them  on  demand,  must  account 
for  their  loss,  and  it  is  not  enough  to  merely  show  that  a  loss  was 
by  fire,  but  he  must  show  the  circumstances  surrounding  the  fire. 

8.  Wabehoi'semen — Ltabilitv — Presumptions. — That  the  complaint,  in 
an  action  against  a  warehouseman  for  loss  of  goods,  did  not  allege 
negligence  generally,  but  stated  the  particulars  of  the  negligence, 
did  not  prevent  the  applicability  of  the  presumption  of  negligence, 
and  plaintiff  need  not  prove  any  of  the  acts  of  negligence  specified, 
and  the  warehouse  man  had  the  burden  of  showing  due  care. 

Before  Spain,  J.,  Edgefield,  March,  1914.     Affirmed. 
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Mr,  N.  G.  Bvan^,  for  appellant,  submits:  Proof  must 
show  negligence  alleged,  even  if  unnecessarily  specified  by 
plaintiff:  50  S.  C.  49;  51  S.  E.  650;  45  S.  c'  278;  89  Atl. 
769;  Wigmore  Ev.,  sec.  2487;  90  S.  C.  86.  Rule  as  to 
burden  of  proof  in  action  against  warehousemen:  11  Rich. 
342 ;  76  S.  C.  246 ;  76  S.  C.  9.  Defendant  was  a  gratuitous 
bailee:  60  S.  E.  1.  The  liability  of  the  defendant  was  gov- 
erned by  the  act  to  regulate  commerce  and  Federal  decisions 
thereunder,  during  period  of  storage,  as  well  as  of  transpor- 
tation: 203  U.  S.  270;  225  U.  S.  155;  227  U.  S.  657;  lb. 
639 ;  226  U.  S.  491 ;  233  U.  S.  173 ;  232  U.  S.  490 ;  lb,  508. 
Under  the  Federal  decisions  which  should  have  been  applied 
to  this  case,  the  burden  of  proving  negligence  was  on  plain- 
tiff: Story,  Bailments,  sec.  410;  10  Wall.  270;  194  U.  S. 
427. 

Mr,  J,  Wm,  Thurmond,  for  respondent,  cites:  90  S.  C 
86 ;  6  Cyc.  460,  462 ;  76  S.  C.  9 ;  lb,  247.  Federal  decisions: 
58  L.  Ed.  U.  S.  Sup.  Ct.  527;  lb,  592.  Burden  of  proof: 
58  L.  Ed.  U.  S.  Sup.  Ct.  566. 

September  28,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Fraser. 

This  is  an  action  against  the  defendant  for  loss  by  fire 
of  certain  boxes  of  shoes  while  in  the  defendant's  posses- 
sion. Thirteen  boxes  of  shoes  were  shipped  from  Peters- 
burg, Virginia,  to  the  plaintiff  in  Edgefield,  S.  C.  They 
arrived  in  Edgefield  on  the  23d  day  of  June,  1913.  On 
the  following  day  the  plaintiff's  agent  called  at  the  depot 
for  freight  and,  on  account  of  the  crowded  condition  of  his 
wagon,  took  only  four  boxes.  Plaintiff's  agent  paid  the 
freight  on  all,  but  left  nine  boxes  in  the  possession  of  the 
defendant  to  be  called  for  later.  On  the  morning  of  the 
4th  of  July  following,  the  warehouse  of  the  defendant,  with 
its  contents,  including  the  shoes,  burned  down.     The  plain- 
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tiff  demanded  payment  for  the  loss,  which  was  refused. 
The  plaintiff  then  brought  this  suit  alleging  three  causes  of 
action.  The  first  cause  of  action  was  against  the  defend- 
ant as  common  carrier;  the  second  as  warehousemen,  and 
the  third  was  for  the  penalty  for  nonpayment.  Judgment 
was  for  the  plaintiff,  and  the  defendant  appealed. 

There  are  several  exceptions,  but  the  appellant  argues 
but  two  questions. 

The  defendant  claims  that  inasmuch  as  this  is  an  inter- 
state shipment,  the  Federal  statute  governs.  This  question 
does  not  legitimately  arise  in  this  case  for  the  reason  that 
the  appellant  moved  for  a  nonsuit  on  the  ground 

1  that  '*the  evidence  here  shows  that  this  freight 
arrived  here  on  the  23d  of  June  and  that  the  freight 
was  paid  and  receipted  for  by  the  agent  of  Dr.  Prescott. 
He  came  for  it  and  paid  the  freight,  and  I  submit  that 
where  a  common  carrier  delivers  freight  in  good  order  and 
has  it  in  its  depot  and  paid  for  then  its  liability  as  common 
carrier  ceases.'*  The  Court  reserved  its  decision  on  that 
question;  and  l^efore  it  was  announced,  the  plaintiff  with- 
drew the  cause  of  action  against  defendant  as  common 
carrier,  and  also  the  cause  of  action  for  the  penalty.  It, 
therefore,  being  conceded  in  the  Circuit  Court  that  the  con- 
tract for  carriage  was  ended,  and  the  appellant  held  the 
goods  by  a  separate  contract,  the  question  as  to  appellant's 
liability  as  common  carrier  and  the  Federal  statute,  under 
which  it  might  have  arisen,  is  not  before  this  Court,  and 
the  only  question  argued  which  we  can  consider  is  the  ques- 
tion as  to  warehouseman. 

The  general  rule  as  to  the  liability  of  warehouseman  in 
this  State  is  clear.     When  the  plaintiff  shows  that  he  has 
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Brunson  v.  Ry.,  76  S.  C.  9,  56  S.  E.  338,  9  L.  R.  A.  (N.  S.) 

577n,  and  Fleischman  v.  Ry,.  76  S.  C.  237,  56  S.  E.  974, 

9  L.  R.  A.  (N.  S.)  519.     The  difficulty  in  this  case 

3  is  that  the  complaint  made  no  separate  general  alle- 
gation of  negligence,  but  undertook  to  state  the  par- 
ticulars in  which  the  defendant  was  negligent.  The  trial 
Judge  charged  that  there  was  a  presumption  of  negligence 
and  the  plaintiff  was  not  required  to  prove  any  of  the  acts  of 
negligence  specified  in  the  complaint.  The  appellant  con- 
tends that  this  is  error.  While  the  plaintiff  might  have 
made  and  rested  upon  a  general  allegation  of  negligence, 
yet,  when  the  plaintiff  undertook  to  specify  the  acts  of  negli- 
gence, then  the  plaintiff  was  confined  to  his  specification  of 
negligence  alleged. 

In  the  case  of  Sutton  v.  Ry.,  82  S.  C.  347-349,  64  S.  E. 
401,  this  Court  says,  that  w^here  a  complaint  is  allowed  to 
stand  in  which  there  are  general  allegations  of  negligence, 
then  any  evidence  of  negligence  will  be  received,  but  where 
specific  acts  of  negligence  are  alleged,  the  specific  acts  must 
be  proved.  The  rule  in  that  case  was  held  not  to  apply 
to  a  passenger,  because  there  is  a  presumption  of  negligence 
from  injury  to  a  passenger  from  an  instrumentality  of  the 
carrier,  and  that  presumption  cast  upon  the  carrier  the 
burden  of  showing  due  care,  even  though  there  was  a  failure 
to  prove  the  specifications  alleged. 

This  objection  cannot  be  sustained,  and  the  judgment  is 
affirmed. 


Note. — This   case   has   been   carried    to   the    United   States    Supreme 
Court  on  writ  of  error. 
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8966 

GILKERSON  v.  ATLANTIC  COAST  LINE  R.  R.  CO. 

(88  S.  E.  692.) 

Carbier  and  Passexoer.    Duty  to  Assist  Passexoer  to  Alight. 

1.  Discharging  Passengers  at  Destination. — Duty  to  Awaken  Sleep- 
ing Passenger. — Where  a  passenger,  when  paying  his  fare,  told  the 
conductor  that  he  was  very  tired  and  probably  would  not  be  awake 
when  the  train  reached  his  destination  at  4  o'clock  in  the  morning, 
and  requested  the  conductor  to  see  that  he  was  awake,  which  the 
conductor  promised  to  do,  the  company  was  liable  for  the  conductor's 
failure  to  awaken  him,  by  reason  whereof  he  was  carried  several 
miles  beyond  the  station  and  compelled  to  walk  back,  it  not  being  a 
case  where  the  passenger  was  attempting  to  convert  an  ordinary 
coach  into  a  sleeping  apartment,  but  merely  a  case  where  he  was 
afraid  he  would  be  overcome  by  sleep  involuntarily  on  account  of 
his  physical  conditioni  and  it  is  the  duty  of  a  conductor  to  render 
assistance  to  a  passenger  in  order  that  he  may  alight  from  the  train 
at  the  proper  time  when  his  physical  condition  renders  such  assist- 
ance necessary  and  the  conductor  has  knowledge  of  such  fact. 

2.  Where  a  conductor  has  notice  that  a  passenger  on  a  day  coach  is 
wearied,  and  liable  to  be  overcome  by  sleep,  the  conductor's  promise 
to  awaken  him,  if  he  should  be  asleep  on  arrival  of  the  car  at  his 
destination,  in  order  that  he  might  then  leave  the  car,  is  incidental 
to  his  duty  to  render  assistance  to  passengers,  and  within  the  scope 
of  his  emj)loyment. 

8.  A  railway  company  is  liable  to  a  passenger  for  damages  arising  from 
his  being  negligently  carried  beyond  his  destination,  where  its  servant 
and  conductor  had  notice  that  the  passenger  would  probably  need 
assistance  to  awaken  him  at  time  he  should  leave  the  train,  and  after 
promising  such  assistance,  failed  to  render  same. 
Messrs.  Justices  Watts  nnd  Gage,  dissenting. 

Before  Rice,  J.,  Florence,  April,  1913.     Reversed. 

From  a  direction  of  a  verdict  for  the  defendant,  in  an 
action  by  Y.  S.  Gilkerson  against  Atlantic  Coast  Line  R.  R. 
Co.,  plaintiflf  appeals      The  facts  are  stated  in  the  opinion. 
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to  passenger:  53  S.  C.  210;  31  S.  E.  224:  75  S.  C.  286;  83 
S.  C.  454;  77  S.  C.  371.  Continuance  of  relation  as  carrier 
and  passenger:  2  Hutch.  Carriers  1171;  105  N.  W.  151; 
2  L.  R.  A.  (N.  S.)  875.  Where  carrier's  agents  undertake 
to  give  information,  they  must  do  so  correctly:  93  S.  C.  535  ; 
91  S.  C.  71 ;  75  S.  C.  286 ;  86  S.  C.  528.  Information  as  to 
dangers  of  place  where  he  left  train:  75  S.  C.  286;  94  S.  C. 
287;  38  S.  C.  29;  86  S.  C.  110.  Distinguished:  72  S.  C. 
343.  Evidence  of  recklessness:  90  S.  C.  358;  71  S.  C.  76. 
Care  due  passenger:  92  S.  C.  180. 

Messrs.  F,  L.  IVillcox,  McNeill  &  Oliver  and  5.  M.  Wet- 
more,  for  respondent,  submit :  No  duty  of  carrier  to  awaken 
a  sleeping  passenger  in  order  to  advise  him  that  his  destina- 
tion is  reached:  50  S.  E.  88;  61  Miss.  8;  71  Ga.  710;  61 
Miss.  8;  4  Elliott  R.  R.,  p.  2532,  sec.  1621 ;  67  S.  C.  65,  66; 
2  Hutch.  Carriers,  p.  1316,  sec.  1121.  Offer  to  correct  mis- 
take: 72  S.  C.  343. 

October  9,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chiki' 
Justice  Gary. 

On  the  24th  day  of  August,  1912,  the  plaintiff  purchased 
a  ticket  from  the  defendant,  at  Florence,  S.  C,  for  the  pur- 
pose of  being  carried  as  a  passenger  to  Laurens,  S.  C.  In 
making  the  trip,  it  was  necessary  for  him  to  change  cars  at 
Sumter,  S.  C,  about  4  o'clock  in  the  morning.  There  is 
evidence  that  when  the  conductor  came  to  the  plaintiff  to 
collect  his  fare  he  told  the  conductor  that  he  was  very  tired, 
and  probably  would  not  be  awake  when  the  train  arrived  at 
Sumter,  and  thereupon  requested  the  conductor  to  see  that 
he  was  awake,  in  order  that  he  might  make  the  necessary 
change  of  cars.  The  conductor  promised  to  comply  with  his 
request.  When  the  train  arrived  at  Sumter,  the  plaintiff 
had  fallen  asleep,  but  the  conductor  failed  to  awake  him,  and 
he  was  carried  several  miles  beyond  said  station. 
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At  the  close  of  the  testimony,  the  defendant's  attorney 
made  a  motion  for  the  direction  of  a  verdict,  on  the  ground 
that  no  duty  was  imposed  by  law  upon  the  defendant  to  see 
that  the  plaintiff  was  awake  w^hen  the  train  arrived  at 
Sumter. 

The  motion  was  granted  and  the  plaintiff  appealed. 

The  question  to  be  determined  is,  w^hether  there  was  error 
on  the  part  of  His  Honor,  the  presiding  Judge,  in  directing  a 
verdict  on  the  ground  just  stated. 

The  question  is  not  whether  it  is  the  duty,  ordinarily,  of  a 
conductor  to  awake  a  sleeping  passenger,  but  whether  it  is 
his  duty  to  render  assistance  to  a  passenger,  in  order  that 
he  may  alight  from  the  train  at  the  proper  time,  w^hen 
1,2  his  physical  condition  renders  such  assistance  neces- 
sary, and  the  conductor  has  knowledge  of  such  fact. 
Under  such  circumstances,  a  promise  on  the  part  of  the  con- 
ductor is  merely  incidental  to  his  duty  to  render  assistance 
to  passengers,  in  getting  off  the  train  when  he  has  notice  of 
the  fact,  that  his  aid  is  needed. 

This  is  not  a  case  in  which  the  passenger  was  attempting 

to  convert  an  ordinary  coach  into  a  sleeping  apartment,  but 

w'here  he  was  afraid  he  would  be  overcome  by  sleep, 

3  involuntarily,  on  account  of  his  physical  condition, 
and,  therefore,  sought  the  assistance  of  the  conduc- 
tor in  order  that  he  might  be  in  a  condition  to  make  the 
necessary  change  of  cars. 

The  rule  is  well  settled  that  if  there  are  circumstances 
which  require  the  assistance  of  the  conductor  to  a  passenger 
in  alighting  from  a  train,  the  railroad  company  is  liable  if 
the  conductor  has  notice  of  such  circumstances  and  fails  to 
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It  is  the  judgment  of  this  Court,  that  the  judgment  oi  the 
Circuit  Court  be  reversed,  and  the  case  remanded  to  that 
Court  for  a  new  trial. 

Messrs.  Justices  Hydrick  and  Fraser  concur  in  the 
opinion  of  the  Court. 

Mr.  Justice  Watts,  dissenting.  This  was  an  action  for 
actual  and  punitive  damages  by  plaintifif  against  the  defend- 
ant for  carrying  the  plaintiff  beyond  his  station.  Plaintiff 
alleges  a  special  contract  with  the  conductor  to  awake  him 
when  the  train  arrived  at  this  station,  and  that  by  reason  of 
the  failure  on  the  part  of  the  conductor  to  do  it,  he  was 
carried  several  miles  beyond  his  station  and  compelled  to 
walk  back,  and  this  constitutes  his  cause  of  action.  At  the 
dose  of  the  testimony,  the  Court,  on  defendant's  motion, 
directed  a  verdict  in  favor  of  defendant.  The  plaintiff 
appeals  on  several  grounds,  and  by  three  exceptions  alleges 
error  on  the  part  of  the  Court  in  that  there  was  testimony 
tending  to  show  various  acts  of  negligence,  wantonness  and 
wilfulness,  as  alleged  in  the  complaint,  and  in  not  holding 
the  defendant  company  liable  for  the  failure  to  awake  the 
passenger  and  acquaint  him  that  he  had  arrived  at  his  sta- 
tion and  should  alight,  and  that  wilfulness,  recklessness  and 
wantonness  could  be  inferred  from  the  evidence  that  the 
conductor  failed  to  keep  his  promise  to  awaken  the  passen- 
ger, and  gave  misleading  information  as  to  the  distance  back 
to  the  station  where  plaintiff  should  have  alighted,  and  failed 
to  notify  the  passenger  of  certain  trestles  on  the  route  back 
to  the  station.  The  evidence  shows  that  the  plaintiff  lived 
at  Florence,  S.  C,  and  started  to  Laurens,  S.  C,  on  August 
25,  1912,  and  that  it  was  necessary  for  him  to  change  cars 
at  Sumter,  S.  C,  in  order  to  get  on  the  train  that  runs  from 
Charleston  to  Greenville  by  Laurens ;  that  he  bought  a  ticket 
to. Laurens,  and  boarded  the  train,  and  told  the  conductor 
that  he  had  been  working  very  hard  and  was  tired  and 
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sleepy,  and  to  please  see  that  he  got  off  at  Sumter ;  and  that 
the  conductor  promised  to  see  that  he  got  off  there.  The 
train  passed  Sumter  while  he  was  asleep,  and  he  was  not 
called  or  notified  of  its  arrival  there.  He  was  on  the  tram 
in  a  day  coach,  and  not  a  Pullman  or  sleeping  car.  After 
he  had  passed  Sumter  the  conductor  found  him  on  the  train 
and  informed  him  that  they  had  passed  Sumter  and  were  a 
mile  from  there,  and  that  he  would  stop  the  train  and  let  him 
off,  or  he  could  go  on  to  the  next  station  and  get  off  and  get 
on  train  going  to  Sumter.  The  plaintiff  concluded  to  get 
off  and  walk  back  to  Sumter,  which  he  did.  It  was  several 
miles,  and  he  was  encumbered  with  his  baggage,  and  crossed 
some  long  trestles,  and  it  w^as  not  daylight.  It  being  Sun- 
day, he  was  informed  that  there  were  no  freight  trains  on 
the  road.  He  was  inconvenienced  and  made  tired,  but  he 
got  to  Sumter  in  time  to  catch  his  train  and  get  to  Laurens 
at  the  time  he  was  scheduled  to  arrive.  The  conductor  did 
not  call  for  any  additional  fare  or  eject  or  threaten  to  eject 
him  from  the  train.  The  plaintiff  voluntarily  left  the  train 
under  a  mistaken  idea  as  to  the  distance  to  Sumter.  There 
w^as  a  conflict  of  testimony  between  plaintiff's  and  defend- 
ant's witnesses  as  to  most  of  the  material  issues  in  the  case, 
and  as  to  what  actually  occurred  as  to  the  promise  to  call 
him  at  Sumter  and  what  took  place  w^hen  he  got  off  of  the 
train. 

We  think  the  whole  question  turns  on  the  duty  of  the  rail- 
road company  in  respect  to  notifying  its  passengers  w^hen 
their  destination  is  reached.  The  law  imposes  the  duty  of 
the  railroad  of  stopping  its  trains  at  the  stations  a  suflScient 
length  of  time  for  its  passengers  to  safely  get  off  and  on  the 
trains  and  to  call  out  the  stations.  The  uncontradicted  evi- 
dence in  this  case  shows  that  this  was  done  when  the  train 
arrived  at  Sumter.     When  this  was  done  the  defendant  per- 
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him  and  did  not  hunt  him  up  and  wake  him  up,  the  plaintiff 
would  not  be  entitled  to  recover  damages  for  being  carried 
beyond  his  station.  The  conductor's  and  flagman's  duties 
when  they  arrived  at  the  station  were  to  assist  passengers 
off  and  on  the  train,  and  the  law  imposes  no  duty  on  them  in 
a  day  coach  to  go  through  the  train  and  wake  up  the  sleep- 
ing passengers. 

In  the  whole  evidence  there  i>s  not  a  particle  of  evidence 
that  shows  any  negligence,  wilfulness,  or  wantonness,  that 
would  form  a  basis  for  damages,  actual  or  punitive.  It  is 
not  the  duty  of  a  railroad  company  to  a  day  coach  passen- 
ger to  advise  him  that  his  destination  is  reached.  Seaboard 
Air  Line  Ry,  Co.  v.  Rainey,  122  Ga.  307,  50  S.  E.  88 ;  Nunn 
v.  Ga.  R.  R.  Co.,  71  Ga.  710. 

The  law  is  different  between  a  day  coach  and  a  sleeping 
car  corqpany.  In  the  latter  case,  it  is  the  duty  of  the 
employees  of  a  sleeping  car  company  to  awaken  passengers 
in  plenty  of  time  for  them  to  prepare  to  get  off  before  reach- 
ing their  destination.  To  hold  that  the  railroads  should  be 
held  liable  in  damages  because  the  conductor  could  contract 
to  go  through  the  trains  and  call  each  passenger  individually 
on  the  arrival  of  a  day  coach  at  a  station,  was  never  contem- 
plated as  being  within  the  scope  of  his  employment,  and 
would  seriously  hamper  and  endanger  the  traveling  public, 
would  prevent  the  conductor  and  trainmen  from  discharging 
their  duties  in  being  where  they  could  assist  passengers  off 
and  on  the  train,  and  bring  about  confusion,  annoyance  and 
vexatious  delays.  I  see  no  merit  in  the  exceptions  and  they 
should  be  overruled. 

I  think  the  judgment  should  be  affirmed. 

Mr.  Justice  (iAon  concurs  with  Mr.  Justick  Watts. 
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8972 

BLACK  V.  THE  STATE  CO. 

(88  S.  E.  1088.) 

Libel  and  Slaxdeb.  Phincipal  akd  Agent.  Scope  of  Authority. 
Ratification.  Privileged  Communications.  Libelous  Words.  Crit- 
icism OF  Public  Affairs.  Malice.  Damages.  Punitive  Damages. 
Charge.  Issues  for  Jury.  New  Trial.  Newly  Discovered  Evi- 
dence.    Disqualification  of  Jurors. 

1.  A  reporter  assigned  to  write  up  proceedings  growing  out  of  an  elec- 
tion, who  slanders  another  by  threatening  to  write  him  up  if  he  does 
not  cease  influencing  voters,  is  acting  within  the  scope  of  his  author- 
ity, though  he  may  have  violated  his  instructions,  and  the  newspaper 
is  liable  for  his  acts. 

2.  There  being  testimony  tending  to  sustain  the  material  allegations  of 
the  complaint,  the  direction  of  a  verdict  for  defendant,  and  motion 
for  new  trial  after  verdict,  on  ground  that  it  was  against  the  charge, 
and  unsupported  by  the  testimony,  were  properly  refused. 

3.  All  elements  of  damage  alleged  in  complaint  need  not  be  proven. 

4.  Publications  tending  to  impeach  a  plaintiff's  honestly,  injure  his  repu- 
tation, and  expose  him  to  public  hatred,  contempt,  ridicule  and 
obloquy,  necessarily  tend  to  injure  his  business. 

5.  The  definition  that  "malice,"  in  its  broad  sense,  and  a  legal  sense 
applicable  to  slander  and  libel,  imports  that  state  of  mind  or  feeling 
which  prompts  an  individual  to  intentionally  do  a  wrongful  act, 
whereby  another  is  or  may  be  injured,  without  just  cause  or  excuse, 
held  not  prejudicial  to  defendant. 

6.  The  subsequent  ratification  by  principal  of  his  agent's  act,  in  the 
course  of  his  employment,  is  evidentiary  matter  which  need  not  be 
alleged  in  order  to  lay  foundation  for  proof  thereof. 

7.  It  is  unnecessary  to  allege  evidentiary  matter  in  order  to  lay  the 
foundation  for  proof  thereof. 

8.  A  charge  should  be  considered  as  a  whole,  and  not  in  isolated 
excerpts. 

9.  A  charge  that  if  the  jury  find  the  plaintiff  was  threatened  by  defend- 
ant, and  warned  that  defendant  would  write  him  up  in  a  newspaper 
and  ruin  his  business,  and  that  in  pursuance  of  such  threats,  defend- 
ant did  attack  the  plaintiff  in  the  newspaper,  and  the  attack  was 
malicious  and  untrue  or  exceeded  the  limits  of  criticism  in  the  dis- 
cussion of  public  affairs,  and  the  plaintiff  was  unjustly  exposed  to 
obloquy  and  disgrace,  then  the  verdict  should  be  for  the  plaintiff, 
when  considered  in  connection  with  the  entire  charge,  held  free  from 
error. 

10.  A  charge  "that  fair  and  honest  criticism  in  matters  of  public  con- 
cern is  privileged,  but  the  privilege  is  limited  strictly  to  comments 
and  criticism,  and  does  not  protect  false  statements,  unjust  infer- 
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ences,  imputation  of  evil  motives  or  criminal  conduct  and  attacks 
upon  private  character,  the  publisher  being  responsible  for  the  truth 
of  what  he  alleges  to  be  facts,"  taken  in  connection  with  entire 
charge,  sustained. 

11,  Charge  as  to  punitive  damages  in  action  for  libel,  in  connection  with 
entire  charge,  approved,  and  does  not  warrant  the  inference  that  the 
jury  might  give  punitive  damages  for  mere  negligence. 

12.  The  question  whether  or  not  a  publication  was  privileged  as  a  fair 
and  honest  discussion  of  public  affairs,  or  libelous,  was  properly 
submitted  to  the  jury. 

18.  A  request  to  charge  ignoring  grounds  for  recovery,  and  predicating 
the  right  to  recover  upon  only  one  of  several  grounds,  properly 
refused. 

14.  The  appellant  must  show  prejudice  arising  to  him  from  the  refusal 
of  Court  to  charge  an  abstract  proposition  of  law  quoted  from 
former  decisions  of  the  Court. 

15.  Whether  a  publication  was  qualiftedly  privileged  was  a  question  for 
the  jury. 

16.  A  requested  charge  invading  the  province  of  the  jury  is  properly 
refused 

17.  A  requested  charge  commenting  on  the  facts  is  properly  refused. 

18.  No  error  to  refuse,  in  action  for  libel,  a  request  limiting  recovery  to 
nominal  damages,  even  if  there  is  no  evidence  of  substantial  or  spe- 
cial damages. 

19.  Refusal  of  a  request  to  charge,  that  even  if  the  jury  should  find  that 
the  publications  in  question  were  libelous,  yet  it  is  necessary  for 
the  jury  to  further  find  that  publisher  did  not  act  in  good  faith 
under  the  bona  fide  belief  that  he  was  performing  a  moral  duty 
owed  the  public  was  not  prejudicial  error. 

20.  Where  the  jury  is  not  misled  or  misunderstood  the  issues,  an  excep- 
tion to  refusal  of  a  request  to  state  the  issues  in  a  particular  way, 
not  sustained. 

Footnote. — Privileged  communications  a  question  of  mixed  law  and 
fact,  see  note  in  10  A.  &  E.  Ann.  Cases  1152,  1158.  Privilege  of  com- 
munications concerning  one  who  has  made  statements  derogatory  to  a 
candidate  for  office,  see  note  in  48  L.  R.  A.  (N.  S.)  828.  Existence  of 
actual  malice  as  question  of  fact,  see  note  in  10  A.  &  E.  Ann.  Cas.  1154. 
Significance  of  title  or  headline  in  determining  whether  an  article  is 
libelous,  see  note  in  Ann.  Cas.  1914d,  96.  Liability  of  corporation  for 
libel  or  slander,  see  note  in  9  A.  &  E.  Ann.  Cas.  448,  17  76.  622,  21 
L.  R.  A.  (N.  S.)  658.  Liability  of  master  or  principal  for  libel  or 
slander  by  servant  or  agent,  see  note  in  21  A.  &  E.  Ann.  Cas.  848,  and 
48  L.  R.  A.  (N.  S.)  87,  and  48  L.  R.  A.  (N.  S.)  62.  Functions  of  Court 
and  jury  in  allowance  of  punitive  damages  in  libel  or  slander,  see  note 
in  14  A.  &  E.  Ann.  Cas.  822. 
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21.  After  a  verdict  has  been  reduced  in  accordance  with  an  order  of  the 
trial  Court,  the  Court  will  not  review  the  finding  of  the  trial  Judge 
as  to  whether  or  not  it  was  excessive. 

22.  The  exercise  of  the  discretion  of  the  trial  Judge  in  refusing  a  new 
trial  on  the  ground  of  newly  discovered  testimony  alleged  to  show 
disqualification  of  juror,  or  that  the  verdict  was  influenced  by  pas- 
sion or  prejudice,  will  not  be  interfered  with  unless  the  Court  is 
satisfied  of  prejudicial  error  by  the  trial  Court  in  regard  thereto. 

Before  Sease,  J.,  Columbia,  March,  1913.     Affirmed. 

Action  for  libel  brought  by  E.  O.  Black  against  The 
State  Company.  The  complaint  is  set  out  in  opinion  on 
former  appeal,  in  93  S.  C.  467,  77  S.  E.  51,  which  see,  in 
connection  with  the  opinion  on  this  hearing,  for  statement 
of  facts. 

The  charge,  remarks  of  the  trial  Court  in  refusing  a  new 
trial,  and  exceptions  were  as  follows : 

Mr.  Foreman  and  gentlemen  of  the  jury,  I  feel  it  my 
duty  to  call  to  your  attention  the  fact  that  you  are  trying 
the  case  of  E.  O.  Black  against  The  State  Company.  You 
are  the  judges  of  the  credibility  of  the  witnesses  and  the 
force  and  effect  to  be  given  to  their  testimony.  I  might  say, 
gentlemen,  as  far  as  the  facts  are  concerned,  you  are  the 
Supreme  Court,  and  you  would  deport  yourselves  as  judges; 
therefore,  you  would  approach  the  consideration  of  the 
matters  that  are  now  being  submitted  to  you  in  a  judicial 
frame  of  mind,  remembering  that  you  have  no  enemies  to 
punish  and  no  friends  to  reward.  Hold  the  scales  of  justice 
evenly  balanced  between  the  plaintiff  and  the  defendant. 
That  is  what  you  are  sworn  to  do.  You  must  try  this  case 
according  to  the  law  as  I  give  it  to  you  as  applied  to  the 
facts  as  you  understand  them  to  be.     Therefore,  if  you 
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Your  decision  on  matters  of  fact  is  final,  and  there  is  no 
appeal  from  suqh  decision.  When  you  have  givfen  the  case 
your  honest,  conscientious  consideration  and  reached  what 
you  conceive  to  be  a  proper  verdict  honestly  no  man  can 
criticise  you.  You  are  to  be  untrammeled  in  the  per- 
formance of  your  duty. 

Now,  having  said  that  much,  gentlemen,  you  want  to 
know  what  are  the  issues  that  are  submitted  to  you.  I 
charge  you,  gentlemen,  that  all  persons  are  equal  in  the 
Courts  of  law,  and  they  all  have  the  same  rights  under  the 
law. 

The  plaintiff  is  a  natural  person.  The  defendant  is  also 
a  person,  but  the  defendant  is  made  a  person  by  artificial 
process,  to  wit,  by  enactment  of  the  legislature.  It  is  a  cor- 
poration. 

Corporations  and  individuals  should  be  given  the  same 
fairness  in  the  trial  of  a  case  that  might  arise  between  them, 
between  the  person  on  the  one  side  and  the  corporation  on 
the  other. 

Corporations,  gentlemen,  cannot  act  except  through 
agents;  and  the  corporation  knowm  as  The  State  Company 
cannot  act  except  through  its  editors,  reporters  and  other 
agents,  business  manager,  president,  vice  president,  and  so 
forth.  The  agents  of  a  corporation,  within  the  scope  of 
their  authority  as  agents,  bind  the  corporation  to  the  act 
of  the  agents  as  the  act  of  the  corporation  itself. 

Now,  you  would  approach  the  trial  of  the  differences  that 
exist  between  the  contention  of  the  plaintiff  and  the  con- 
tention of  the  defendant  as  you  would  try  a  case  between 
anybody  else  or  any  other  persons.  You  are  arbiters,  as  it 
were.  And  you  would  try  the  case  just  the  same  as  if  you 
were  settling  the  differences  between  two  neighbors  that 
had  appealed  to  you  and  some  of  your  other  neighbors  to 
arbitrate  some  differences  between  them. 

The  plaintiff  comes  into  Court,  and  he  has  a  right,  any 
plaintiff  who  feels  aggrieved  has  a  riq^ht  to  come  into  Court 
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and  seek  to  remedy  or  right  his  alleged  grievances ;  and  he 
alleges  in  his  complaint — and  the  complaint  and  answer 
frame  the  issues  that  this  Court  with  the  jury  are  to  try — 
and  he  alleges  that  certain  publications  were  made  by  the 
defendant  which  damaged  him  in  his  reputation,  standing 
and  business,  and  things  of  that  kind.  In  other  words,  it  is 
a  suit  for  what  is  known  as  a  libel  suit.  And  these  allega- 
tions in  his  complaint  that  it  is  material  for  me  to  call  to 
your  attention  are,  after  setting  forth  the  alleged  publica- 
tions, he  alleges  that  The  State  editorial  in  connection  with 
the  locals  on  page  one  of  said  paper,  having  reference  to  it, 
directs  public  attention  to  the  plaintiflf  herein,  E.  O.  Black, 
and  denominates  his  method  of  fighting  the  said  Wilson  as 
unfair  and  discreditable,  and  that  the  said  libelous  publica- 
tion was  malicious  and  false,  and  tends  to  impeach  the 
honesty,  integrity  and  reputation  of  the  plaintiff  herein,  and, 
therefore,  to  expose  him  to  public  hatred,  contempt  and 
ridicule  and  obloquy  and  to  injure  him  in  his  business  and 
occupation. 

He  alleges,  further,  that  the  said  publications  set  out  in 
this  complaint  were  wilful,  malicious  and  false,  and  tends 
to  impeach  the  honesty,  integrity  and  reputation  of  the 
plaintiff,  to  injure  his  character  and  reputation,  and  to 
expose  him  to  public  hatred,  contempt,  ridicule  or  obloquy, 
and  to  injure  his  business  or  occupation,  and  by  reason 
thereof  the  said  plaintiff  has  been  damaged  in  the  sum  of 
fifty  thousand  dollars. 

Now,  the  editorials  and  the  publications  or  communica- 
tions— because  a  publication  is  a  communication  by  the  pub- 
lisher, from  the  publisher  to  the  public — he  alleges,  having 
set  these  out,  he  makes  these  allegations  al)out  them  as  I 
have  called  your  attention  briefly  to.     The  editorials,  or 
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Now,  the  answer  has  a  first  defense.  As  I  understand 
the  first  defense  to  mean,  in  effect  a  general  denial  of  the 
material  allegations  of  the  complaint. 

The  second  defense,  while  it  is  somewhat  lengthy,  may  be 
summed  up  briefly  as  follows:  ''That  the  publications 
alleged  in  the  newspaper  of  this  defendant,  in  so  far  as  they 
referred  to  plaintiff,  were  made  by  defendant  in  the  fulfill- 
ment of  its  duty  to  its  subscribers  and  to  the  public  as  an 
honest  report  and  criticism  of  the  methods  used  by  the 
plaintiff  and  others,  and  with  reference  to  their  action  in  a 
matter  of  vital  public  interest  and  concern,  and  were  made 
by  defendant  upon  reliable  information,  with  an  honest 
belief  in  their  truth  and  without  malice  or  intention  to  injure 
the  plaintiff  or  the  other  brother  of  the  said  Fingal  C. 
Black." 

And  the  third  defense,  briefly  stated,  reading  from  the 
answer,  they  allege  in  the  answer :  ''That  the  statements  set 
forth  in  the  publications  in  the  newspaper  of  this  defendant, 
as  alleged  in  the  complaint,  in  so  far  as  they  refer  to  the 
plaintiff,  contain  a  true  statement  of  the  things  done  by 
plaintiff." 

For  a  fourth  defense,  all  of  which  I  will  read,  the 
defendant  says:  "That  the  statements  made  in  the  publi- 
cations in  the  newspaper  of  this  defendant,  as  alleged  in 
the  complaint,  in  so  far  as  they  referred  to  plaintiff,  were 
made  by  defendant  upon  reliable  information  furnished  to 
defendant  and  honestly  believed  by  defendant  to  be  true, 
for  the  sole  purpose  of  perfv^rming  its  public  duty  of  fur- 
nishing the  news  to  its  subscribers  and  readers  and  of  mak- 
ing a  fair  and  honest  editorial  comment  upon  the  action  of 
the  plaintiff  on  a  matter  of  general  public  concern  and 
interest." 

I  charge  you,  gentlemen,  as  a  matter  of  law,  that  before 
the  plaintiff  can  recover  at  your  hands  he  must  satisfy  you 
by  the  preponderance  of  the  evidence,  either  his  testimony 
or  the  testimonv  of  others,  either  for  the  defense  or  for  the 
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plaintiff,  that  his  contentions  set  out  in  his  complaint  are 
true.  He  is  not  called  upon  to  prove  it  beyond  a  reasonable 
doubt,  but  by  the  preponderance  of  the  evidence.  And  the 
preponderance  of  the  evidence  means  this — the  greater 
weight  of  the  testimony;  not  necessarily  means  the  greater 
number  of  witnesses.  For  example,  you  take  an  imaginary 
scale  or  balance  and  in  one  side  place  all  the  testimony  in 
favor  of  the  contention  of  the  plaintiff  and  in  the  other  side 
the  testimony  against  his  contention;  and  if  it  stand  evenly 
balanced  he  cannot  recover,  because  there  is  no  preponder- 
ance, and  there  is  no  preponderance  in  his  behalf  to  sustain 
his  contention.  But  if  his  side  of  the  balance  in  your  mental 
picture  predominates  in  the  least,  then  it  can  be  said  that 
his  contentions  have  been  made  out  because  there  lies  the 
preponderance. 

This,  gentlemen,  is  a  suit  for  libel,  generally  known  as  a 
suit  for  libel.  Therefore,  you  would  like  to  know  briefly 
what  a  libel  is,  and  I  quote  from  the  dissenting  opinion  in 
this  case  from  the  Supreme  Court  in  order  to  get  the  defini- 
tion, a  complete  definition  of  libel.  Of  course,  the  majority 
opinion  of  the  Supreme  Court  governs  this  Court :  **A  libel 
is  malicious  defamation,  expressed  either  by  writing  or 
printing,  or  by  signs,  pictures,  effigies,  or  the  like,  tending 
to  blacken  the  memory  of  one  who  is  dead,  or  to  impeach 
the  honesty  or  integrity  or  reputation,  or  publish  the  natural 
or  alleged  defects  of  one  who  is  alive,  and  thereby  to  expose 
him  to  public  hatred,  contempt,  ridicule,  or' obloquy,  or  to 
cause  him  to  be  shunned  or  avoided,  or  to  injure  him  in  his 
office,  business  or  occupation.'* 

I  charge  you,  gentlemen,  as  a  matter  of  law,  that  a  man's 
reputation,  standing,  character  and  things  of  that  kind  are 
his  property  just  as  much  as  his  personal  goods  and  chattels 
or  his  real  estate;  and  a  man  who  unlawfully  injures  that 
possession  is  liable  in  damages  under  the  law  in  a  proper 
case. 
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Just  in  this  connection,  counsel  referred  to  section  214 
of  the  Code  Civil  Proc,  and  I  desire  to  read  that  section 
and  also  the  following  section,  which  is  the  law  in  this  case, 
although  it  refers  mainly — I  mean  to  say,  which  is  a  part 
of  the  law  of  this  case — referring  mainly,  though,  to  plead- 
ings. Section  214  of  the  new  Code  Civil  Proc. :  "In  an 
action  for  libel  or  slander  it  shall  not  be  necessary  to  state,  in 
the  complaint,  any  extrinsic  facts,  for  the  purpose  of  show- 
ing the  application  to  the  plaintiff  of  the  defamatory  matier 
out  of  which  the  cause  of  action  arose ;  but  it  shall  be  suffi- 
cient to  state  generally  that  the  same  was  published  or 
spoken  concerning  plaintiff;  and  if  such  allegation  be  con- 
troverted the  plaintiff  shall  be  bound  to  establish,  on  trial, 
that  it  w^as  so  published  or  spoken.'' 

That  means,  gentlemen,  that  you  must  be  satisfied  by  the 
preponderance  of  the  evidence  that  the  alleged  libel  was 
written  of  and  concerning  the  plaintiff  in  this  case. 

Section  215  :  *'In  the  action  mentioned  in  the  last  section, 
defendant  may,  in  his  answer,  allege  both  the  truth  of  the 
matter  charged  as  defamatory,  and  any  mitigating  circum- 
stances, to  reduce  the  amount  of  damages ;  and,  whether  he 
prove  the  justification  or  not,  he  may  give,  in  evidence,  the 
mitigating  circumstances." 

That,  of  course,  is  only  read  in  connection  with  the  other 
section;  and,  as  I  indicated,  is  more  a  matter  of  pleading 
than  anything  else. 

I  charge  you,  gentlemen,  that  this  suit  is  for  damages; 
and  the  kind  of  damages  claimed  in  the  pleading  is  what  is 
known  as  actual  or  compensatory  damages,  and  also  punitive 
damages. 

Actual  damages  means  compensatory  damages  to  com- 
pensate the  person  for  his  injury  or  damage.  Punitive  dam- 
ages has  nothing  to  do  with  actual  damages,  but  is  allowed 
by  way  of  punishment  for  the  unlawful  invasion  of  the 
rights  of  a  person.  As  an  example,  it  is  sometimes  called 
exemplary  damages,  as.  an  example  to  others. 
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You  will  notice  that  in  the  definition  of  Hbel  that  I  charge 
you  it  starts  off  with  **malicious  defamation.''  Therefore, 
you  will  note  that  you  must  understand  what  malicious  or 
malice  is.  You  have  an  idea  in  everyday  common  affairs 
what  malice  means,  but  the  broad  legal  sense  of  the  word  is 
the  wilful  or  intentional  doing  of  a  wrongful  act  without 
just  cause  or  excuse.  I  copied  one  of  the  definitions — ^had 
an  opportunity  to  copy  one  of  the  definitions  of  malice  from 
a  law  book:  "The  term  malice  in  its  broad  sense  imports 
that  state  of  mind  or  feeling  which  prompts  an  individual 
to  do  an  act  whereby  another  is  or  may  be  injured  wrong- 
fully and  intentionally,  without  just  cause  or  excuse.'' 

The  defendant  being  a  corporation  and  having  to  act 
through  agents  it  becomes  necessary  for  me  to  instruct  you 
briefly  concerning  the  law  of  agent  and  principal.  Gener- 
ally speaking,  the  agent,  his  conduct  and  his  acts,  within  the 
scope  of  his  authority,  is  binding  on  the  principal.  I  charge 
you,  further,  that  the  acts,  all  acts  of  the  agent,  whether 
within  the  scope  of  his  authority  or  not  at  the  time,  if  his 
acts  are  ratified  subsequently  by  the  principal,  then  the  prin- 
cipal makes  those  acts  the  acts  of  themselves  or  itself. 

With  that,  gentlemen,  I  take  up  the  requests  to  charge. 
I  take  up  the  plaintiff's  first.  I  should  instruct  you,  gen- 
tlemen, and  the  requests  cannot  give  you,  all  the  law  applica- 
ble to  a  case  in  one  proposition.  Therefore,  you  will  bring 
your  best  attention  to  the  charge  of  the  Court,  seeking  to 
understand  the  whole,  and  remembering  that  the  proposi- 
tions submitted  to  you  for  your  consideration  are  not 
intended  to  be  contradictory,  but  are  intended  to  modify  or 
qualify  one  or  the  other; 

The  plaintiff  requests,  first: 

**1.  If  the  jury  find  that  the  written  words  in  this  case 
tends  to  diminish  the  respectability  of  the  plaintiff  to  whom 
they  relate  and  to  expose  him  to  disgrace  and  obloquy, 
although  they  do  not  impute  the  commission  of  a  crime. 
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they  are  libelous  and  actionable  although  no  special  damages 
are  alleged  or  proven." 

I  charge  you  that,  gentlemen,  in  connection  with  what  I 
have  already  charged  you  along  the  line  that  the  plaintiff 
must  establish  by  the  preponderance  of  the  evidence  that  the 
defamatory  publication  was  of  or  concerning  him. 

**2.  In  determining  whether  words  are  libelous,  they  are 
to  be  given  their  ordinary  and  popular  meaning,  and  if  they 
are  susceptible  of  two  meanings,  one  libelous  and  the  other 
innocent,  the  former  is  not  to  be  adopted  and  the  latter 
rejected  as  a  matter  of  course,  but  it  must  be  left  to  the  jury 
to  be  determined  in  what  sense  they  are  used.'* 

I  charge  you  that,  gentlemen. 

**3.  I  charge  you  that  written  words  tending  to  diminish 
the  respectability  of  a  person  to  whom  they  relate,  and  to 
expose  him  to  disgrace  and  obloquy,  although  they  do  not 
impute  the  commission  of  a  crime,  are  libelous  and  action- 
able, although  no  special  damages  are  alleged  or  proven.*' 

I  charge  you  that,  gentlemen,  in  connection  with  what  I 
have  already  said  in  regard  to  malice  and  the  duty  that  the 
law  places  upon  the  plaintiff  to  show  malice,  under  the 
ilefinition,  of  course,  of  malice  that  I  have  given  to  you. 

**4.  I  charge  you  that  if.  you  believe  from  the  evidence 
that  the  publications  attributed  to  the  defendant  were  pub- 
lished with  relation  to  the  plaintiff,  and  if  you  further 
l)elieve  that  said  publications  were  libelous — that  is,  that 
they  tended  to  diminish  the  respectability  of  the  plaintiff 
and  to  expose  him  to  disgrace  and  obloquy,  although  they 
did  not  impute  the  commission  of  a  crime — then  your  ver- 
dict should  be  for  the  plaintiff.'* 

I  charge  you  that,  gentlemen,  modified  by  what  I  have 
already  charged  you  and  w^hac  I  will  charge  you  hereafter 
from  the  requests  of  the  defendant. 

**5.  I  charge  you  that  'in  a  legal  sense,  malice,  as  an  ingre- 
dient of  actions  for  slander  or  libel,  signifies  nothing  more 
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than  a  wrongful  act,  done  intentionally,  without  just  cause 
or  excuse.' '' 

I  charge  you  that. 

**6.  If  the  jury  find  that  the  plaintiff  was  threatened  by 
the  defendant,  and  warned  that  defendant  would  write  him 
up  in  The  State  newspaper  and  ruin  his  business,  and  in 
pursuance  of  that  threat  did  attack  the  plaintiff  and  the 
attack  was  malicious  and  untrue  or  exceeded  the  limits  of 
fair  criticism  in  the  discussion  of  public  affairs  and  the 
plaintiff  unjustly  exposed  to  obloquy  and  disgrace,  then  the 
verdict  must  be  for  the  plaintiff.*' 

I  charge  you  that,  gentlemen. 

*7.  I  charge  you  that  it  is  usually  for  the  jury  to  say  when 
criticism  and  statements  ceas^i  to  be  fair  and  honest  and 
become  libelous." 

I  charge  you  that,  gentlemen. 

*'8.  I  charge  you  that  fair  and  honest  criticism  in  matters 
of  public  concern  is  privileged,  but  the  privilege  is  Hmited 
strictly  to  comments  and  criticism  and  does  not  extend  to 
protect  false  statements,  unjust  inferences,  imputation  of 
evil  motives  or  criminal  conduct  and  attacks  upon  private 
character,  the  publisher  being  responsible  for  the  truth  of 
what  he  alleges  to  be  facts."    . 

I  charge  you  that,  gentlemen,  modified,  of  course,  and 
qualified  by  what  I  have  already  charged  you  and  what  I 
will  charge  you. 

''9.  I  charge  you  that  the  Constitution  of  the  United 
States  and  the  State  Constitution  guarantee  the  right  of 
freedom  of  speech  and  liberty  of  the  press.  The  term 
'liberty  of  the  press'  consists  in  a  right  in  the  conductor  of 
a  newspaper  to  print  what  he  chooses  without  any  previous 
license,  but  subject  to  be  held  responsible  therefor  to  the 
same  extent  that  any  one  else  would  be  responsible  for  the 
publication." 

I  charge  you  that,  gentlemen. 
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'*10.  I  further  charge  that  the  subject  in  relation  to  which 
a  communication  was  made  may  be  privileged,  yet  the  com- 
munication made  upon  that  subject  may  not  be  privileged. 
If  the  restraints  and  qualifications  imposed  by  law  upon  the 
publicity  to  be  given  such  communications  be  disregarded, 
the  communication  is  not  privileged.  If  reasonable  bounds 
be  exceeded  in  making  the  communication  or  if  the  com- 
munication be  made  knowing  it  to  be  false  malice  might  be 
inferred  which  would  destroy  the  privilege.*' 

I  charge  you  that,  gentlemen. 

**11.  If  you  find  under  the  law  and  the  facts  in  this  case 
that  the  plaintiff  is  entitled  to  recover  damages,  in  addition 
to  any  actual  damages  which  piay  have  been  proven,  you 
may  give  what  in  law  is  known  as  exemplary  or  punitive 
damages — that  is,  damages  that  may  be  punishment  to  the 
defendant  and  an  example  to  others.'' 

I  charge  you  that,  gentlemen. 

Just  here,  gentlemen,  I  desire  to  take  up  one  of  the 
requests  of  the  defendant  out  of  order;  and  before  I  read 
that  request  I  instruct  you  that  privileged  communications 
are  matters  for  the  jury  after  the  Court  has  instructed  }'ou 
what  privileged  communications  are  under  the  law.  In 
other  words,  you  are  to  decide  whether  or  not  the  communi- 
cations or  publications  complained  of  were  privileged.  And 
for  your  guidance  I  charge  you  this  seventh  request  of  the 
defendant : 

*7.  A  communication,  to  be  privileged,  must  be  made 
upon  a  proper  occasion,  from  a  proper  motive,  and  must  be 
based  upon  reasonable  or  proper  cause.  When  so  made  in 
good  faith  the  law  does  not  imply  malice  from  the  com- 
munication itself  as  in  ordinary  cases.  Actual  malice  must 
l)e  proved  before  there  can  be  a  recovery. 

I  charge  you  that,  gentlemen,  recalling  to  your  minds  what 
I  defined  to  you  as  malice. 

Now,  going  back  and  taking  up  the  requests  of  the 
defendant  in  order.     Some  of  these,  gentlemen,  I  will  have 
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to  charge  with  modifications  and  some  of  them,  of  course.  I 
will  have  to  refuse. 

*'l.  The  plaintiff  having  admitted  in  his  testimony  that 
the  only  threat  of  any  kind  made  against  him  or  his  business 
was  by  one  Seats,  a  reporter,  and  there  l^eing  no  testimony 
to  show  that  he  had  authority  to  indicate  what  publications 
would  be  made  in  the  paper  or  to  indicate  what  would  h^  the 
policy  of  the  paper  with  reference  thereto,  the  defendant  is 
not  legally  responsible  for  any  such  threats  or  warnings, 
even  if  seriously  made  by  the  said  Seats.'' 

You  will  notice,  gentlemen,  that  this  is  a  suit  for  an 
alleged  liljelous  publication,  and,  in  the  main,  it  is  not  a  suit 
for  threats  or  warnings.  I  charge  you  that  with  that  sug- 
gestion or  that  comment,  and  also  recalling  to  your  minds 
what  I  said  about  principal  and  agent. 

**2a.  This  case  presents  two  distinct  questions  of  fact  for 
the  determination  of  the  jury.  The  first  is  whether  the  pub- 
lications in  question  are  libelous  or  not  libelous.  If  the  jury 
conclude,  under  the  charge  of  the  Court,  that  the  publica- 
tions are  libelous,  then  they  must,  before  they  can  find  a 
verdict  for  the  plaintiff,  find  the  further  fact  from  the  pre- 
ponderance of  the  testimony,  to  wit,  that  the  publications 
were  accompanied  or  caused  by  express  or  actual  malice.*' 

I  charge  you  that,  gentlemen. 

**3a.  In  order  for  the  jury  to  find  that  the  publications 
were  libelous,  they  must  first  find  that  an  agent  of  the 
defendant,  for  whose  actions  defendant  is  legally  respon- 
sible, threatened  and  warned  the  plaintiff  away  from  the 
voting  precincts  or  made  the  threat  that  if  the  plaintiff  did 
not  leave  the  voting  precincts  and  cease  his  efforts  to  influ- 
ence voters  against  the  candidate,  Wilson,  that  the  defend- 
ant would  write  up  the  plaintiff  in  its  newspaper  and  ruin 
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warnings,  that  the  publications  complained  of  subsequently 
appeared  in  defendant's  paper.*' 

I  charge  you  that,  gentlemen,  in  connection  with,  and 
modified  by,  what  I  have  already  charged  you  in  regard  to 
agent  and  principal. 

*'3c.  And  before  the  jury  can  conclude  that  the  publica- 
tions were  lil^elous  they  must  find  from  the  preponderance 
of  the  testimony  that  the  publications  were  not  fair  and 
honest  criticisms  and  strictures  upon  the  conduct  of  rhe 
plaintiff  in  a  matter  of  public  interest." 

I  charge  you  that,  gentlemen. 

**4a.  In  determining  whether  words  are  lil^elous  they  are 
to  be  given  their  ordinary  and  popular  meaning;  and  if  they 
are  susceptible  of  two  meanings,  one  libelous  and  the  other 
innocent,  the  former  is  not  to  be  adopted  and  the  latter 
rejected  as  a  matter  of  course,  but  it  must  be  left  to  the  jury 
to  determine  in  what  sense  they  were  used." 

I  charge  you  that,  gentlemen.  I  think  I  have  already 
charged  you  that  mainly  in  a  request  by  the  plaintiff. 

**4b.  If  the  jury  conclude  that  the  publications  were  criti- 
cisms upon  the  conduct  of  plamtiff  in  a  public  matter — that 
is,  expressions  of  opinions  as  to  his  conduct  and  not  a 
defamatory  charge  against  tlij  plaintiff  himself,  then  they 
shall  find  for  the  defendant." 

I  charge  you  that,  gentlemen. 

"6.  The  plaintiff  cannot  recover  unless  he  proves  by  the 
preponderance  of  the  testimony  that  the  defendant  was 
actuated  by  express  malice  or  malice  in  fact  in  making  the 
publications — that  is,  he  must  show  by  the  preponderance  of 
the  testimony  that  the  defendant  made  use  of  the  occasion 
to  gratify  anger,  malice  or  some  feeling  of  personal  ill  will, 
spite  or  hatred  towards  the  plaintiff^  or  that  he  must  show 
that  the  defendant  made  the  publications  for  an  indirect, 
wrongful  or  wicked  motive  generally.  If  the  publications 
are  privileged,  the  plaintiff  bears  the  burden  of  overcoming 
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the  privilege  by  showing  actual  or  express  malice  on  the 
part  of  the  defendant." 

I  charge  you  that,  gentlemen. 

"8.  *A  legal  defense  to  an  action  for  defamation. — It  is  a 
legal  defense  to  an  action  for  defamation  if  satisfactorily 
proven,  that  the  circumstances  under  which  the  defamatory 
words  were  published  were  such  as  to  render  it  right  and 
proper  that  the  defendant  should  plainly  state  what  he 
honestly  believed  to  be  the  plaintifif's  character — to  speak 
his  mind  fully  and  freely  concerning  him.  In  such  cases 
the  communication  is  said  to  be  privileged;  and  although 
it  may  be  false,  still  its  publication  on  such  an  occasion  is 
excused  for  the  sake  of  the  common  convenience  and  wel- 
fare of  society  at  large:' '' 

I  charge  you  that,  gentlemen,  in  connection  with  what  I 
have  already  charged  you. 

"83^.  *The  evidence  should  raise  a  probability  of  malice, 
and  be  more  consistent  with  its  existence  than  its  absence. 
When  the  occasion  is  privileged  the  presumption  arises  that 
the  publication  was  bona  fide  and  without  malice,  and  it  is 
incumbent  on  plaintiff  to  overcome  this  presumption.  If, 
from  defendant's  point  of  view,  strong  words  seem  to  be 
justified,  he  is  not  to  be  held  liable  unless  the  jury  can  say 
that  w^hat  he  published  was  to  some  extent,  at  least,  incon- 
sistent with  the  theory  of  good  faith.*  " 

"11.  The  jury  cannot  consider  any  damages  that  may 
have  resulted  to  the  corporation  known  as  the  Black  & 
Coulter  Company,  in  which  plaintiff  was  interested  and  of 
which  he  was  an  officer  or  any  loss  suffered  by  that  corpora- 
tion as  a  result  of  the  publications." 

I  charge  you  that  because  of  the  simple  fact  that  this  is  a 
suit  on  the  part  of  an  individual,  E.  O.  Black,  and  not  on 
the  part  of  the  corporation  called  the  Black  &  Coulter  Corn- 
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the  article  in  question  were  true,  and  if  the  jury  so  con- 
clude, their  verdict  shall  be  for  the  defendant." 

I  charge  you  that,  gentlemen,  in  connection  with  what  1 
have  already  charged  you. 

"15.  If  the  jury  conclude  that  the  acts  or  facts  charged 
against  the  plaintifif  in  the  publications  were  true  as  charged, 
then  they  must  find  that  the  publications  were  not  libelous, 
because  mere  criticisms  and  expressions  of  opinion  upon  the 
public  acts  of  plaintiff,  in  which  the  general  public  was 
interested,  unless  the  jury  go  further  and  find  from  the 
preponderance  of  the  plaintiff's  testimony  that  such  publica- 
tions were  caused  or  accompanied  by  express  or  actual 
malice,  as  I  have  heretofore  defined  that  term  to  you." 

I  charge  you  that,  gentlemen. 

Refusing  motion  for  new  trial,  the  Judge  said: 

**The  question  arises,  in  the  first  place,  was  there  any 
testimony  tending  to  sustain  the  allegations  of  the  complaint 
as  I  have  just  read  them  from  the  opinion  of  the  Supreme 
Court  in  this  case.  And  I  think  that  is  the  beginning  of 
the  crucial  test  in  this  case. 

'There  was  testimony  on  that  point  direct  by  the  plaintiff 
himself  involving,  of  course,  the  acts  and  the  statements  of 
an  agent  of  the  defendant.  I  cannot,  therefore,  hold  that 
there  was  no  testimony  to  sustain  the  allegations  of  the 
complaint. 

"Now,  as  to  whether  it  was  proven,  the  jury  was  entirely 
the  judge  of  the  credibility  of  the  witnesses  and  the  force 
and  effect  to  be  given  to  their  testimony.  And  I  cannot  say 
that  the  finding  of  the  jury  in  finding  for  the  plaintiff  was 
against  the  preponderance  of  the  testimony. 

"Now,  then,  that  brings  me  to  the  question  as  to  whether 
or  not  there  should  be  a  new  trial  on  the  ground  of  after- 
discovered  evidence.  And  I  do  not  see  much  difference  in 
the  statements  brought  forward  as  grounds  for  a  new  trial 
than  what  was  actually  testified  to  by  some  witnesses 
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'*Now,  as  to  the  jury,  of  course,  the  administration  of 
justice  must,  and  should,  be  above  suspicion.  That  is,  sus- 
picion of  any  improper  motive.  It  would  be  a  very  serious 
matter  to  allow  a  verdict  to  stand  if  a  juror  was  prejudiced 
and  allowed  that  prejudice  to  govern  him  in  the  considera- 
tion of  the  case.  But  I  cannot  come  to  that  conclusion  in 
this  case  as  to  the  juror,  Funderburk.  Necessarily,  where  a 
strong  newspaper  like  The  State  is  published,  strong  edito- 
rials, things  of  that  kind,  necessarily  some  people's  feelings 
will  be  aroused,  hurt,  as  it  were,  and  strong  force  always 
meets  with  antagonisms  and  resistance.  So,  I  cannot  grant 
a  new  trial  on  that  ground,  because  I  think  that  jury  was 
as  fair  and  unprejudiced  a  jury  as  we  could  get.  Even  if  1 
would  grant  a  new  trial  on  that  ground  there  would  be  no 
assurance  that  we  would  have  a  fairer  trial  than  we  have 
already  had  in  regard  to  that  fact,  that  matter. 

**Now,  the  serious  question  that  presents  itself  to  me  is 
the  size  of  the  verdict,  and  that  is  the  fourth  ground  for 
asking  for  the  verdict  to  be  set  aside.  And  if  I  thought, 
was  convinced,  that  the  size  of  the  verdict  in  this  case,  that 
it  was  a  verdict  by  caprice  and  passion,  I  would  not  hesitate 
to  set  it  aside  on  that  ground.  But  I  must  take  into  con- 
sideration that  jurors  are  not  accustomed  to  deciding  on 
these  matters  and  punishment,  and  I  believe  the  greater 
part  of  that  verdict  was  rendered  by  way  of  punishment, 
and  that  is  a  matter  that  has  a  wide  scope,  it  is  true. 

''Now,  as  to  the  actual  damages.  1  do  not  think  that 
there  was  much  actual  damages.  It  would  be  speculative 
and  it  would  be  hard  to  tell  what  its  effect  would  be  on  a 
man's  business.  But  there  was  no  testimony,  unfortunately, 
for  that  jury  as  to  the  wealth  of  the  defendant.  There  was 
no  argument  on  that  ground.  Punishment  varies  accord- 
ing to  the  temperament  sometimes  of  the  man  on  the  jur) 
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a  $10  sentence  on  a  man  for  shooting  another  man  through 
the  body  with  a  pistol.  Another  Judge  would  no  doubt 
have  put  him  in  the  penitentiary  for  ten  years,  or  might 
have  done  so.     I  am  not  making  any  criticism  of  that  Judge. 

"So  I  have  no  hesitation  in  coming  to  the  conclusion  that 
the  verdict  is  largely  in  excess  of  what  it  ought  to  be,  gentle- 
men. I  am  here  to  see  that  justice  is  done.  I  am  going  to 
refuse  to  grant  a  new  trial.  The  matters  of  law  that  were 
submitted  are  matters  for  the  Supreme  Court,  but  when  it 
comes  to  a  matter  of  punishment  I  must  exercise  my  own 
judgment. 

"A  new  trial  is  granted  unless  the  plaintiff  within  a  rea- 
sonable time  remit  on  the  record  the  sum  of  $15,000,  reduc- 
ing the  verdict  to  $5,000.  And  I  think  that  is  sufficient  pun- 
ishment, because  the  offense  was  not,  as  I  see  it,  the  gravest 
offense  that  could  be  committed  by  a  newspaper  in  the  pub- 
lication of  a  communication  in  regard  to  a  man.  And  that 
is  the  order  of  the  Court. 

"They  have  got,  of  course,  reasonable  time.  You  may 
make  it  15  days  in  which  to  determine  whether  they  will 
accept  a  new  trial  or  accept  a  verdict  of  $5,000." 

Thereafter  the  defendant  appealed  on  the  following 
exceptions : 

1.  Because  his  Honor  erred  in  allowing  the  plaintiff  to 
testify,  over  the  objection  of  the  defendant,  to  certain 
threats  claimed  to  have  been  made  by  one  A.  H.  Seats,  a 
reporter  of  the  defendant's  paper,  to  the  effect  that  if  plam- 
tiff  and  his  brother,  J.  E.  Black,  did  not  leave  the  polls  and 
cease  their  efforts  to  defeat  C.  C.  Wilson,  he  (A.  H.  Seats) 
would  write  them  up  in  The  State  paper  and  destroy  their 
business,  and  to  further  testify :  "You  had  better  leave  any- 
way, because  I  am  going  to  give  you  the  devil,"  etc. ;  and 
further  erred  in  ruling  that  such  threats  were  in  the 
apparent  authority  of  the  agency  of  the  said  A.  H.  Seats. 
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The  error  being  that  there  was  no  evidence  which  would 
justify  the  inference  that  A.  H.  Seats  had  any  authority  to 
bind  the  defendant  corporation  by  any  such  declarations  or 
threats,  and  there  was  no  evidence  that  any  such  declara- 
tions or  threats  were  in  the  apparent  scope  of  his  authority 
as  an  agent  of  the  defendant. 

2.  Because  his  Honor  erred  in  allowing  the  witness,  John 
E.  Black,  to  testify,  over  the  objection  of  the  defendant,  to 
certain  threats  claimed  to  have  been  made  by  one  A.  H. 
Seats,  a  reporter  on  the  defendant's  newspaper,  to  the  effect 
that  he  (A.  H.  Seats)  would  write  up  the  plaintiff  and 
John  E.  Black  in  The  State  newspaper  and  destroy  their 
business,  unless  they  ceased  their  efforts  to  defeat  Charles 
C.  Wilson  at  the  polls ;  and  further  erred  in  ruling  that  such 
declarations  or  threats  were  within  the  apparent  scope  of 
the  authority  of  the  said  reporter.  Seats. 

The  error  being  that  there  was  no  evidence  to  justify  the 
inference  that  it  was  within  the  apparent  authority  of  the 
said  reporter  to  bind  the  defendant  corporation  by  such 
threats  or  declarations. 

3.  Because  his  Honor  erred,  for  the  reasons  therein 
stated,  in  refusing  defendant's  motion  for  the  direction  of 
a  verdict  upon  the  following  ground : 

"(1)  Because  there  is  an  entire  failure  of  evidence  to 
support  the  material  allegations  of  the  complaint.*' 

4.  Because  his  Honor  erred,  for  the  reason  therein  stated, 
in  refusing  defendant's  motion  for  the  direction  of  a  verdict 
upon  the  following  ground : 

"(2)  Because  the  entire  evidence  admits  only  of  the 
inference  that  no  threats  or  warnings  were  made  to  or 
against  the  plaintiff  by  any  duly  authorized  agent  of  the 
defendant,  for  whose  action  \\\<\  defendant  is  legally  respon- 
sible." 

5.  Because  his  Honor  erred,  for  the  reasons  therein 
stated,  in  refusing  defendant's  motion  for  the  direction  of 
a  verdict  upon  the  following  ground : 
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**(3)  Because,  under  the  decision  of  the  Supreme  Court, 
there  is  no  evidence  that  the  defendant  threatened  to  destroy 
plaintiff's  business,  and  in  pursuance  of  that  threat,  falsely 
and  maliciously  made  the  publication  in  its  paper,  and,  in 
the  absence  of  such  evidence,  the  Court  must  rule  as  a 
matter  of  law  that  the  publications  are  not  libelous.'' 

6.  Because  his  Honor  erred,  for  the  reasons  therein 
stated,  in  refusing  defendant's  motion  for  the  direction  of 
a  verdict  upon  the  following  ground : 

■**(4)  Because  the  entire  testimony  shows  that  all  of  the 
facts  or  acts  charged  to  plaintiff,  in  the  publications  referred 
to,  were  true  and  the  comments  or  criticisms  made  by  the 
defendant  upon  these  acts  or  facts  are  not  libelous,  being 
merely  criticisms  upon  the  public  acts  of  plaintiff,  in  which 
the  general  public  w6re  interested." 

7.  Because  his  Honor  erred,  for  the  reasons  therein 
stated,  in  refusing  defendant's  motion  for  the  direction  of  a 
verdict  upon  the  following  ground : 

'*(5)  Because  there  is  no  allegation  or  evidence  that  the. 
publications  had  any  reference  to  or  effect  upon  the  plain- 
tiff's business." 

8.  Because  his  Honor  erred,  for  the  reasons  therein 
stated,  in  refusing  defendant's  motion  for  the  direction  of  a 
verdict  upon  the  following  ground : 

"(6)  Because  upon  the  uncontradicted  evidence  the  pub- 
lications were  privileged  and  there  is  no  evidence  of  any 
express  or  actual  malice  to  overcome  the  privilege." 

9.  Because  his  Honor  erred  in  charging  the  jury  as  fol- 
lows, to  wit: 

"You  will  notice  that  in  the  definition  of  libel  that  I 
charged  you  it  starts  off  with  ^malicious  defamation ;'  there- 
fore, you  will  note  that  you  must  understand  what  malicious 
or  malice  is.  You  have  an  idea  in  everyday  common  affairs 
what  malice  means,  but  the  broad  legal  sense  of  the  word  is 
the  wilful  or  intentional  doing  of  a  wrongful  act  without 
just  cause  or  excuse.     1  copied  one  of  the  definitions,  had 
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an  opportunity  to  copy  one  of  the  definitions  of  malice  from 
a  law  book:  *The  term  malice  in  its  broad  sense  imports 
that  state  of  mind  or  feeling  which  prompts  an  individual 
to  do  an  act  whereby  another  is  or  may  be  injured  wrong- 
fully and  intentionally,  without  just  cause  or  excuse.' '' 
The  error  being: 

a.  That  the  only  question  of  malice  that  the  jury  had  to 
pass  upon  was  the  existence  of  actual  malice  or  malice  in 
fact  (as  distinguished  from  what  is  known  as  legal  malice 
or  malice  in  law)  to  rebut  the  defense  of  privilege  commu- 
nicatipn,  and  his  Honor,  therefore,  instructed  the  jury  that 
the  existence  of  legal  malice  would  rebut  the  privileged  com- 
munication, whereas,  althougli  legal  malice  is  inferred  in 
law  from  a  libelous  publication,  yet  there  must  be  actual 
malice  to  overcome  a  privileged  occasion  or  privileged  pub- 
lication. 

b.  This  charge  was  inconsistent  with  the  defendant's 
sixth  request,  which  was  subsequently  charged,  and  w^hich 
required  plaintiff  to  prove  that  the  defendant  was  actuated 
by  malice  in  fact,  as  contrasted  with  malice  in  law,  if  the 
jury  should  find  that  the  publications  were  privileged. 

10.  Because  his  Honor  erred  in  charging  the  jury  as  fol- 
lows, to  wit: 

"I  charge  you  further  that  the  acts,  all  acts  of  the  agent, 
whether  within  the  scope  of  his  authority  or  not  at  the 
time,  if  his  acts  are  ratified  subsequently  by  the  principal, 
then  the  principal  makes  those  acts  the  acts  of  themselves 
or  itself.'' 

The  error  being  that  there  was  no  allegation  or  evidence 
that  the  acts  of  the  agent  in  this  case  were  subsequently 
ratified  by  the  defendant  principal,  and  it  was  error  to 
instruct  the  jury  that  they  could  so  find. 

11.  Because  his  Honor  erred  in  charging  the  plaintiff's 

c i. i.    ^^   r-.li x^   ...li. . 
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they  relate  and  to  expose  him  to  disgrace  and  obloquy, 
although  they  do  not  impute  the  commission  of  a  crime, 
they  are  libelous  and  actionable,  although  no  special  dam- 
ages are  alleged  or  proven.' 

"I  charge  you  that,  gentlemen,  in  connection  with  what  I 
have  already  charged  you  along  the  line  that  the  plaintiff 
must  establish  by  the  preponderance  of  the  evidence  that 
the  defamatory  publication  was  of  or  concerning  him.'* 

The  error  being : 

a.  That  his  Honor  thereby  .excluded  the  defendant's 
defense  of  privileged  communication,  and 

b.  That  his  Honor  thereby  excluded  the  defendant's 
defense  that  the  publications  w^ere  true,  and 

c.  That  said  charge  was  erroneous  under  the  decision  of 
the  Supreme  Court  in  this  cause  because  it  did  not  require 
plaintiff  to  establish  that  the  defendant  had  made  prior 
threats  to  write  up  plaintiff  and  destroy  his  business,  and 
that  the  publications  were  subsequently  made  pursuant  to 
such  threats  and  were  maliciously  false  and  intended  and 
actually  did  result  injuriously  to  plaintiff. 

d.  This  was  absolutely  inconsistent  with  defendant's 
request  3a,  which  was  subsequently  charged  and  so  misled 
and  confused  the  jury. 

12.  Because  his  Honor  erred  in  charging  the  plaintiff's 
fourth  request,  as  follows : 

"4.  I  charge  you  that  if  you  believe  from  the  evidence 
that  the  publications  attributed  to -the  defendant  were  pub- 
lished with  relation  to  the  plaintiff,  and  if  you  further 
believe  that  said  publications  were  libelous — that  is,  that 
they  tended  to  diminish  the  respectability  of  the  plaintiff* 
and  to  expose  him  to  disgrace  and  obloquy,  although  they 
did  not  impute  the  commission  of  a  crime,  then  your  verdict 
should  be  for  the  plaintiff." 

*1  charge  you  that,  gentlemen,  modified  by  what  I  have 
already  charged  you  and  whal  I  will  charge  you  hereafter 
from  the  requests  of  the  defendant." 
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The  error  being : 

a.  That  his  Honor  thereby  excluded  the  defendant's 
defense  of  privileged  communication,  and 

b.  That  his  Honor  thereby  excluded  the  defendant's 
defense  that  the  publications  were  true,  and 

c.  That  said  charge  was  erroneous  under  the  decision  of 
the  Supreme  Court  in  this  cause  because  it  did  not  require 
plaintiff  to  establish  that  the  defendant  had  made  prior 
threats  to  write  up  plaintiff  and  destroy  his  business,  and 
that  the  publications  were  subsequently  made  pursuant  to 
such  threats  and  were  maliciously  false  and  intended  and 
actually  did  result  injuriously  to  plaintiff. 

d.  This  was  absolutely  inconsistent  with  defendant's 
request  3a,  which  was  subsequently  charged,  and  so  misled 
and  confused  the  jury. 

13.  Because  his  Honor  erred  in  charging  plaintiff's  fifth 
request,  as  follows: 

**5.  I  charge  you  that  *in  a  legal  sense,  malice,  as  an  ingre- 
dient of  actions  for  slander  or  libel,  signifies  nothing  more 
than  a  wrongful  act,  done  intentionally,  vvithout  just  cause 
or  excuse.'  " 

**I  charge  you  that." 

The  error  being: 

a.  That  the  jury  had  nothing  to  do  with  the  question  of 
'*malice"  in  a  legal  sense,  since  if  the  publications  were 
libelous,  the  law  infers  that  they  were  made  maliciously,  and 
the  only  question  of  malice  for  the  jury  was  whether  there 
was  express  malice  or  malice  in  fact,  which  would  rebut  or 
overcome  the  defense  of  privileged  communication,  which 
means  personal  anger,  personal  malice,  or  personal  ill  will, 
spite  or  hatred,  and  the  charge  was,  therefore,  erroneous. 
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rebut  or  overcome  the  defense  of  privileged  communica- 
tions, and  allowed  them  to  conclude  that  malice  in  a  legal 
sense  would  do  this. 

14.  Because  his  Honor  erred  in  charging  the  plaintiff's 
sixth  request,  as  follows : 

"6.  If  the  jury  find  that  the  plaintiff  was  threatened  by 
the  defendant,  and  warned  that  defendant  would  write  him 
up  in  The  State  newspaper  and  ruin  his  business,  and  in 
'pursuance  of  that  threat  did  attack  the  plaintiff  and  the 
attack  was  malicious  and  untrue  or  exceeded  the  limits  of 
fair  criticism  in  the  discussion  of  public  affairs  and  the 
plaintiff  unjustly  exposed  to  obloquy  and  disgrace,  then  the 
verdict  must  be  for  the  plaintiff.'* 

*'I  charge  you  that,  gentlemen.'' 

The  error  being  that  this  deprived  the  defendant  of  its 
defense  that  the  publications  were  true,  in  that  he  therein 
charged  that  the  verdict  must  be  for  the  plaintiff  if  the  pub- 
lications exceeded  the  limits  of  fair  criticism  in  the  discus- 
sion of  public  affairs  and  the  plaintiff  was  unjustly  exposed 
to  obloquy  and  disgrace,  whereas,  the  truth  of  the  publica- 
tions was  a  complete  defense. 

15.  Because  his  Honor  erred  in  charging  plaintiff's 
eighth  request,  as  follows,  to  wit: 

**  *8.  I  charge  you  that  fair  and  honest  criticism  in  mat- 
ters of  public  concern  is  privileged,  but  the  privilege  is 
limited  strictly  to  comments  and  criticism  and  does  not 
extend  to  protect  false  statements,  unjust  inferences,  impu- 
tation of  evil  motives  or  criminal  conduct  and  attacks  upon 
private  character,  the  publisher  being  responsible  for  the 
truth  of  what  he  alleges  to  be  facts.' 

*'I  charge  you  that,  gentlemen,  modified,  of  course,  and 
qualified  by  what  T  have  already  charged  you  and  what  I 
will  charge  you." 

The  error  being  that  his  Honor  therein  confused  the  ques- 
tion of  privileged  communication  or  privileged  occasion  with 
the  question  as  to  whether  or  not  a  publication  is  libelous 
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or  not  libelous,  and  erred  in  charging  the  jury  that  the 
privilege  ''does  not  extend  to  protect  false  statements,  unjust 
inferences,  imputation  of  evil  motives  or  criminal  conduct 
and  attacks  upon  private  character,  the  publisher  being 
responsible  for  the  truth  of  what  he  alleges  to  be  facts," 
whereas,  a  privileged  communication  does  furnish  a  defense, 
even  to  such  a  publication,  and  even  though  such  a  publica- 
tion would  be  libelous  and  actionable  but  for  the  privilege, 
and  his  Honor  thereby  misled  the  jury. 

16.  Because  his  Honor  erred  in  charging  the  plaintiff's 
eleventh  request,  to  wit: 

"11.  If  you  find  under  the  law  and  the  facts  in  this  case 
that  the  plaintiff  is  entitled  to  recover  damages,  in  addition 
to  any  actual  damages  which  may  have  been  proven,  you 
may  give  what  in  law  is  known  as  exemplary  or  punitive 
damages — that  is,  damages  that  may  be  a  punishment  to 
the  defendant  and  an  example  to  others. 

**I  charge  you  that,  gentlemen." 

The  error  being: 

a.  That  this  authorized  the  jury  to  award  exemplary 
or  punitive  damages,  even  though  they  did  not  find  from 
the  preponderance  of  the  testimony  that  the  action  of  the 
defendant  was  reckless,  wilful,  wanton  or  malicious. 

b.  That  this  was  a  charge  on  the  facts  in  violation  of 
article  V,  section  26  of  the  Constitution,  in  that  it  indi- 
cated his  Honor's  opinion  that  plaintiff  was  entitled  to 
punitive  damages,  in  the  event  of  a  recovery,  when  this 
issue  was  for  the  sound  discretion  of  the  jury. 

c.  That  punitive  damages  are  not  recoverable  in  this 
action. 

d.  That  it  allowed  the  jury  to  find  punitive  damages  in 
the  absence  of  express  malice. 

17.  Because  his  Honor  erred  in  charging  the  jury  as  fol- 
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that  request  I  instruct  you  that  privileged  communications 
are  matters  for  the  jury  after  the  Court  has  instructed  you 
what  privileged  communications  are  under  the  law.  In 
other  words,  you  are  to  decide  whether  or  not  the  commu- 
nications or  publications  complained  of  were  privileged. 
And  for  your  guidance  I  charge  you  this  seventh  request 
of  the  defendant." 

The  error  being  that  the  question  of  whether  or  not  the 
communications  were  privileged  or  made  on  privileged  occa- 
sion, was  entirely  and  exclusively  for  the  Court,  and  his 
Honor  should  have  charged  the  jury,  under  the  entire  evi- 
dence, that  the  publications  in  question  were  made  on  a 
privileged  occasion  and  were  privileged  commimications. 

18.  Because  his  Honor  erred  in  refusing  defendant's 
request  2b,  w^hich  was  as  follows,  to  wit : 

**2b.  Because  of  the  occasion  and  the  manner  in  which 
these  publications  were  made,  I  charge  you  that  they  were 
privileged  communications  and,  as  I  will  hereafter  charge 
you,  even  though  they  were  libelous,  the  publications  being 
privileged,  the  defendant  is  not  liable,  unless  they  were 
accompanied  or  caused  by  express  or  actual  malice,  as  1 
shall  hereafter  define  to  you." 

The  error  being  that  this  was  a  correct  proposition  of  law, 
applicable  to  the  issues  made  by  the  pleadings  and  testimony 
and  defendant  was  entitled  to  have  the  same  charged. 

19.  Because'  his  Honor  erred  in  refusing  defendant's 
request  3b,  which  was  as  follows: 

*'3b.  And  before  the  jury  can  conclude  that  the  publica- 
tions were  libelous  they  must  find  that  they  were  intended 
or  understood  to  reflect  upon  or  relate  to  plaintiff's  business 
or  occupation  and  that  they  actually  did  affect  plaintiff's 
business  injuriously." 

The  error  being  that  this  was  a  correct  proposition  of  law, 
applicable  to  the  issues  made  by  the  pleadings  and  testi- 
mony, and  should  have  been  charged. 
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20.  Because  his  Honor  erred  in  refusing  defendant's 
request  4c,  which  was  as  follows: 

**4c.  The  ordeal  of  pubHc  scrutiny  is  many  times  a  dis- 
agreeable and  painful  operation.  But  it  is  the  result  of  that 
freedom  of  speech  which  is  the  necessary  attribute  of  every 
free  government,  and  is  expressly  guaranteed  to  the  people 
of  this  country  by  the  Constitution.  The  same  may  be 
said  of  the  freedom  of  the  speech  as  of  the  press:  *That 
among  those  principles  deemed  sacred  in  America;  among 
those  sacred  rights  considered  as  forming  the  bulwark  of 
their  liberty,  w^hich  the  government  contemplates  with 
awful  reverence,  and  would  approach  with  the  most  cautious 
circumspection,  there  is  no  cne  of  which  the  importance 
is  more  deeply  impressed  on  the  public  mind.  That  this 
liberty  is  often  carried  to  excess,  that  it  sometimes  degen- 
erates into  licentiousness,  is  seen  and  lamented,  but  the 
remedy  has  not  yet  been  discovered.  Perhaps  it  is  an  evil 
inseparable  from  the  good  with  which  it  is  allied;  perhaps 
it  is  a  shoot  which  cannot  be  stripped  from  the  stalk  with- 
out wounding  vitally  the  plani  from  which  it  is  torn.'  " 

The  error  being  that  this  was  a  correct  proposition  of  law, 
applicable  to  the  issues  made  by  the  pleadings  and  testi- 
mony, and  tended  to  enlighten  the  jury  on  what  the  law 
means  by  commending  a  criticism  of  public  men  or  men 
taking  a  part  in  public  affairs,  and  tended  to  explain  to  the 
jury  how  far  such  fair  and  reasonable  comment  and  criti- 
cism may  be  carried  without  becoming  libelous,  and  it 
should,  therefore,  have  been  charged, 

21.  Because  his  Honor  erred  in  refusing  defendant's  fifth 
request,  as  follows: 

"5.  I  charge  you  as  a  proposition  of  law,  that  the  publi- 
cations in  question  were  qualifiedly  privileged  communica- 
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instructed  the  jury,  instead  of  allowing  the  jur}^  to  pass 
upon  and  decide  this  question  of  law. 

22.  Because  his  Honor  erred  in  refusing  defendant's 
ninth  request,  which  was  as  follows : 

"It  is  not  alleged  or  proven  that  the  publications  had  any 
relation  to,  or  effect  upon,  plaintiff's  business  or  occupation, 
and  I  charge  you  that  they  were  not  libelous  upon  the  plain- 
tiff in  his  business  or  occupation.'* 

The  error  being  that  this  was  a  correct  statement  of  the 
issues  made  for  the  jury  by  the  pleadings  and  testimony  and 
his  Honor  should  have  so  instructed  them. 

23.  Because  his  Honor  erred  in  refusing  defendant's  tenth 
request,  which  was  as  follows : 

**Therc  is  no  evidence  that  the  publications  had  any  inju- 
rious effect  upon  plaintiff's  business  or  occupation,  and  the 
jury  cannot  consider  any  damages  suffered  by  plaintiff  in 
business  or  occupation." 

The  error  being  that  this  was  a  correct  limitation  of  the 
issues  raised  by  the  pleadings  and  testimony  for  the  jury  to 
pass  upon  and  should  have  been  granted. 

24.  Because  his  Honor  erred  in  refusing  defendant's 
twelfth  request,  which  was  as  follows : 

**There  is  no  evidence  that  the  publications  caused  plain- 
tiff any  substantial  damage  in  his  private  character  or 
person,  or  that  the  plaintiff  has  been  thereby  exposed  to 
public  hatred,  contempt,  ridicule,  or  obloquy,  or  that  he  has 
been  shunned,  or  avoided  or  suffered  loss  of  society,  or 
that  his  respectability  has  been  diminished  in  the  eyes  of 
the  public  or  his  friends,  and  the  jury  cannot  award  any 
substantial  damages  for  any  of  these  elements." 

The  error  being  that  this  was  a  correct  proposition  of  law, 
and  the  jury  should  have  been  so  instructed. 

25.  Because  his  Honor  erred  in  refusing  defendant's 
thirteenth  request,  as  follows : 

"13.  If  the  jury  decide  that  plaintiff  is  entitled  to  recover, 
they  can  award  only  nominal  damages." 
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26.  Because  his  Honor  erred  in  refusing  defendant's  six- 
teenth request: 

*'16.  Even  though  the  jury  conclude  that  the  pubhcations 
were  hbelous,  unless  they  further  find  from  the  preponder- 
ance of  the  plaintiff's  testimony,  that  the  defendant  did  not 
act  in  good  faith  under  a  bona  fide  belief  that  it  was  per- 
forming a  moral  duty  owed  the  public  and  did  not  publish 
the  articles  in  question  in  a  bofia  fide  effort  to  discharge 
such  duty,  but  because  of  express  or  actual  malice  towards 
the  plaintiff  or  an  indirect  or  wrongful  motive,  then  their 
verdict  shall  be  for  the  defendant." 

The  error  being  that  this  was  a  correct  proposition  of  hiw 
applicable  to  the  issues  raised  by  the  pleadings  and  testi- 
mony and  should  have  been  ^Tanted. 

27.  Because  his  Honor  erred  in  refusing  defendant's 
seventeenth  request,  which  was  as  follows: 

"17.  I  charge  you  that  the  only  acts  or  facts  that  the 
three  publications  charge  against  the  plaintiff  are  the  fol- 
lowing: That  Mr.  Wilson  was  fought  at  the  polls  by  Mr. 
Fingal  C.  Black's  friends,  who  had  sprung  a  terrific  fight 
upon  Mr.  Wilson  in  the  last  twenty-four  hours,  and  before 
Mr.  Wilson's  friends  could  offset  the  attack,  the  voting  was 
on.  That  brothers  of  Fingal  C.  Black  were  at  the  polls  on 
the  day  of  the  election  urging  voters  to  cut  Mr.  Wilson. 
That  there  was  a  bitter  controversy  between  Mr.  Wilson 
and  Mr.  Fingal  C.  Black  some  time  before  the  election, 
and  in  this  controversy,  Mr.  Wilson  was  sustained  by  city 
council  before  whom  the  controversy  was  had.  That  the 
plaintiff,  a  brother  of  Fingal  C.  Black,  did  not  make  public 
his  charges  against  or  reasons  for  opposing  Mr.  Wilson 
until  such  a  short  time  before  the  election  that  it  was  impos- 
sible for  this  candidate  or  his  friends  to  meet,  explain  or 
counteract  these  charges.  If  the  jury  shall  conclude  that 
these  charges  of  facts  or  acts  were  true  in  fact  and  that  the 
criticisms  and  expressions  of  opinion  therein  contained  in 
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the  publications  in  question  were  made  bona  fide  by  the 
defendant  in  the  discharge  of  what  it  conceived  to  be  its 
moral  duty  to  the-  public  and  without  express  or  actual 
malice  toward  plaintiff  or  indirect  or  wrongful  motive,  then 
they  must  find  for  defendant." 

And  erred  in  ruling  thereon:  *'And  the  seventeenth,  I 
refuse,  because,  as  I  conceive  it,  to  be  a  statement  of  what 
the  meaning  of  the  publications  are,  this  is  a  matter  entirely 
for  the  jury." 

The  error  being  that  this  was  a  correct  construction  of  the 
writings  before  the  Court,  intended  to  intelligently  place 
before  the  jury  what  portions  of  said  publications  were 
charges  or  allegations  of  fact,  and  what  portions  thereof 
were  comment  and  criticism,  so  that  the  jury  might  intelli- 
gently decide  whether  the  charges  or  allegations  of  fact 
contained  in  said  publications  were  true,  and  whether  the 
criticisms  or  expressions  of  opinion  therein  were  fair  and 
reasonable  comment. 

28.  Because,  for  the  reasons  therein  stated,  his  Honor 
should  have  granted  defendant's  motion  for  a  new^  trial  on 
the  minutes  on  its  second  ground: 

"2.  That  the  verdict  is  so  greatly  excessive  that  it  shows 
in  itself,  combined  w^ith  the  incidents  of  the  trial  and  the 
record  thereof,  that  it  was  the  result  of  caprice  and  pre- 
judice against  the  defendant,  and  not  of  impartial  and 
mature  deliberation  upon  the  testimony  by  the  jurors." 

29.  Because,  for  the  reasons  therein  stated,  his  Honor 
should  have  granted  defendant's  motion  for  a  new  trial  on 
the  minutes  on  its  third  ground : 

"3.  That  the  verdict  should  be  set  aside  because  it  is  a 
result  of  political  prejudice  on  the  part  of  the  jurors  against 
the  defendant  and  not  of  impartial  and  deliberate  con- 
sideration of  the  testimony  by  the  jurors,  this  appearing 
not  only  from  the  excessive  amount  of  the  verdict,  but  also 
from  the  argument  of  plaintiff's  counsel  to  the  jury." 
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30.  Because,  for  the  reasons  therein  stated,  his  Honor 
should  have  granted  the  defendant's  fifth  ground  of  the 
motion  for  a  new  trial,  which  was  as  follows : 

"5.  Because  his  Honor  having  charged  defendant's 
request  4b,  as  follows,  to  wit : 

**  *If  the  jury  conclude  that  the  publications  were  criti- 
cisms upon  the  conduct  of  plaintiff  in  a  public  matter — ^that 
is,  expressions  of  opinions  as  to  his  conduct  and  not  a 
defamatory  charge  against  the  plaintiff  himself,  then  they 
shall  find  for  the  defendant.' 

**There  is  a  fatal  variance  between  the  charge  and  the 
inference  that  the  publications  were  criticisms  of  the  plain- 
tiff in  a  public  matter — that  is,  expressions  of  opinion  as  to 
his  conduct  and  not  a  defamatory  charge  against  the  plain- 
tiff himself." 

31.  Because,  for  the  reasons  therein  stated,  his  Honor 
should  have  granted  defendant's  motion  for  a  new  trial  on 
its  sixth  ground,  which  was  as  follows : 

**Because,  under  his  Honor's  charge  as  to  what  con- 
stitutes a  privileged  communication,  the  entire  evidence 
admitted  only  of  the  inference  that  the  publications  com- 
plained of  were  privileged  communications,  and  there  was 
no  evidence  of  actual  or  express  malice  to  overcome  the 
privilege.  The  verdict,  therefore,  is  contrary  to  the  charge 
as  applied  to  the  testimony." 

Z2.  Because,  for  the  reasons  therein  stated,  his  Honor 
should  have  granted  a  new  trial  upon  defendant's  seventh 
ground,  which  was  as  follows : 

"7.  Because  his  Honor  having  charged  defendant's 
request  8i,<>,  as  follows,  to  wit : 

*'  *The  evidence  should  raise  a  probability  of  malice  and 
be  more  consistent  with  its  existence  than  its  absence. 
When  the  occasion  is  privileged  the  presumption  arises  that 
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justified,  he  is  not  to  be  held  hable  unless  the  jury  can  say 
that  what  he  published  was  to  some  extent,  at  least,  incon- 
sistent with  the  theory  of  good  faith.' 

*'The  verdict  is  contrary  to  the  charge  because  the  entire 
evidence  admitted  only  of  the  inference  that  the  publica- 
tions were  privileged  and  plaintiff  did  not  sustain  the  burden 
of  proof  by  producing  any  evidence  of  express  or  actual 
malice  to  overcome  the  privilege." 

33.  Because,  for  the  reasons  therein  stated,  his  Honor 
should  have  granted  a  new  trial  upon  defendant's  eighth 
ground,  which  was  as  follows : 

**8.  That  his  Honor  having  charged  defendant's  request 
IS,  as  follows,  to  wit : 

'*  *H  the  jury  concluded  that  the  acts  or  facts  charged 
against  the  plaintiff  in  the  publications  were  true  as  charged, 
then  they  must  find  that  the  publications  were  not  libelous, 
because  mere  criticisms  and  expressions  of  opinion  upon 
the  public  acts  of  plaintiffs,  in  which  the  general  public  was 
interested,  unless  the  jury  go  further  and  find  from  the 
preponderance  of  the  plaintiff's  testimony  that  such  pub- 
lications wxre  caused  or  accompanied  by  express  or  actual 
malice,  as  I  have  heretofore  defined  that  term  to  you.' 

'*The  verdict  is  contrary  to  the  charge  because  the  evi- 
dence admits  only  of  the  inference  that  the  acts  or  facts 
charged  against  the  plaintiff  in  the  publications  were  true 
as  charged  and  plaintiff  did  not  go  further  and  offer  evi- 
dence to  show  that  such  publications  were  caused  or  accom- 
panied by  express  or  actual  malice." 

34.  Because,  for  the  reasons  therein  stated,  his  Honor 
should  have  granted  defendant's  ninth  ground  upon  the 
motion  for  a  new  trial,  which  was  as  follows  : 

*'9.  Because  his  Honor  erred  in  charging  plaintiff's 
request  11,  as  follows,  to  wit: 

"  *If  you  find  under  the  law  and  the  facts  in  this  case  that 
the  plaintiff  is  entitled  to  recover  damages,  in  addition  to 
any  actual  damages  which  may  have  been  proven,  you  may 
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give  what  in  law  is  known  as  exemplary  or  punitive  dam- 
ages— that  is,  damages  that  may  be  a  punishment  to  the 
defendant  and  an  example  to  others.' 

**Under  this  request,  the  Court  allowed  the  jury  to  find 
punitive  damages  even  though  they  did  not  find  from  the 
preponderance  of  the  testimony  that  the  defendant  was 
guilty  of  any  wilful  or  malicious  act  or  conduct,  but  only 
mere  negligence." 

35.  Because  his  Honor  erred  in  refusing  the  defendant's 
motion  for  a  new  trial  on  the  ground  of  after-discovered 
evidence,  and  in  ruling  thereon:  "And  I  do  not  see  much 
difference  in  the  statements  brought  forward  as  grounds  for 
a  new  trial  than  was  actually  testified  to  by  some  witnesses." 

The  error  being  that  there  was  a  substantial  difference 
between  the  new  evidence  and  the  evidence  offered  on  the 
trial,  which  w^as  material  and  which  would  have  been  admis- 
sible on  a  new  trial,  and  which  would  probably  have  changed 
the  result,  and  that  such  evidence  was  discovered  after  the 
former  trial  and  could  not  have  been  discovered  before  by 
the  use  of  due  diligence,  and  for  these  reasons,  his  Honor 
should  have  granted  the  motion. 

36.  Because  his  Honor  erred  in  refusing  defendant's 
motion  for  a  new  trial  on  the  showing  made  that  one  of  the 
jurors  who  rendered  the  verdict  was  influenced  by  passion 
and  prejudice,  whereas,  he  should  have  granted  the  motion 
and  granted  the  new  trial  on  the  showing  made. 

Messrs.  Lylcs  &  Lyles,  for  appellant,  submit:  Plaintiff 
failed  to  make  out  case  under  decision  of  the  Supreme  Court 
on  the  former  appeal:  93  S.  C  467.  No  competent  evidence 
of  agency  of  Seats.  Publication  did  not  refer  to  business 
or  occupation  of  plaintiff:  63  S.  C.  525.  Under  the  entire 
evidence  the  only  reasonable  inference  zvas  that  the  facts  or 
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&  Libel  (2d  ed.)  564,  566  &  567;  51  Am.  St.  Rep.  446; 
113  Eng.  Com.  Law  Reports  (Best  &  Smith,  Q.  B.,  vol.  3) 
769;  241  Mo.  234;  113  App.  Div.  (N.  Y.)  510;  173  Fed. 
227;  Newell,  575;  Ogders,  40,  41,  45,  50;  16  S,  C.  14. 
Limits  of  fair  criticism:  93  S.  C.  475;  1  N.  &  McC.  347; 
9  Am.  Dec.  707.  Privileged  communication:  Newell,  Slan- 
der &  Libel  (2d  ed.),  ch.  XIX,  sees.  1-12,  63-68,  124,  pp. 
388-393,  475-478,  523;  Ogders  on  Libel  &  Slander  (M.  M. 
Bigelow  Ed.),  ch.  VIII,  pp.  167-70,  179,  et  seq,;  54  L.  R. 
A.  855;  51  Am.  St.  Rep.  446,  451.  Court  should  have 
instructed  jury  that  the  occasion  of  publication  was  priv- 
ileged: Ogders,  pp.  169-170;  Newell  391,  et  seq.  Instruc- 
tions as  to  malice:  Newell,  p.  315 ;  Ogders,  ch.  IX.  Charg- 
ing inconsistent  requests:  11  Enc.  PI.  &  Pa.  145-148.  No 
libel  on  business  occupation:  63  S.  C.  530.  Punitive  dam- 
ages: 76  Am.  St.  Rep.  317;  16  S.  C.  440. 

Messrs,  Rembert  &  Monteith  and  D.  W.  RobiHson,  for 
respondent,  cite:  As  to  agency  and  authority  of  Seats, 
Burden  on  principal  to  prove  limitation:  92  S.  C.  42,  43; 
47  S.  C.  139;  96  S.  C.  82.  Corporation  liable  for  ultra 
vires  act  of  agent:  37  S.  E.  998;  124  N.  C.  104,  105;  39 
L.  R.  A.  (N.  S.)  213,  214.  Threats  admissible  in  order  to 
bring  all  facts  before  jury:  54  S.  C.  595 ;  62  S.  C.  335 ;  and 
tending  to  show  malice:  81  S.  E.  631.  Evidence  supports 
complaint.  For  jury  to  determine  limits  of  fair  criticism 
was  passed:  80  S.  E.  466.  Privileged  communications: 
Newell,  Slander  &  Libel  (2d  ed.),  p.  566,  sec.  4;  93  S.  C. 
475;  13  A.  &  E.  Ann.  Cas.  377;  75  Neb.  811.  Special 
damage  need  not  be  proven:  61  S.  C.  151 ;  63  S.  C.  530;  76 
S.  C.  514;  Newell,  Slander  &  Libel  838,  839,  847,  848,  867, 
868,  sec.  42;  80  S.  E.  161.  Definition  of  malice:  5  Words 
&  Phrases  429;  76  S.  C.  122;  2  Rich.  L.  179,  182.  Ques- 
tion for  jury:  39  L.  R.  A.  (N.  S.)  214;  Newell,  Slander  & 
Libel  318-319.  Law  implies  malice  from  libelous  publica- 
tion: 81  111.  77,    Definition  of  libel:  71  S.  C.  116.    Previous 
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threats:  231  U.  S.  588.  Punitive  damages:  62  S.  C.  335; 
54  S.  C.  505;  Newell  on  Slander  &  Libel  842;  91  S.  C.  77. 
Punitive  damage  may  be  awarded  though  no  actual  dam- 
ages  were  sustained:  85  S.  C.  291 ;  95  S.  C.  93.  Refusal  to 
charge  abstract  propositon  in  defendant's  request,  4c,  as  to 
freedom  of  the  press,  etc. ;  1  N.  &  McC.  347 ;  9  Am.  Dec. 
707.  Proper  as  it  could  serve  no  particular  purpose. 
Meaning  of  publication  a  question  for  jury:  80  S.  E.  466; 
231  U.  S.  588.  Charge  on  facts:  90  S.  C.  33,  39,  461,  462; 
91  S.  C.  217.  Ruling  on  motion  for  new  trial  was  within 
the  discretion  of  the  Court:  94  S.  C.  231 ;  Newell,  Slander 
&  Libel  848.  Issues  for  jury:  81  S.  E.  482,  483 ;  75  S.  C. 
141.  After-discovered  testimony:  87  S.  C.  157,  158;  33 
S.  C.  403 ;  74  S.  C.  376;  93  S.  C.  202.  Disqualification  of 
juror  waived:  81  S.  E.  489. 

October  17,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chief 
Justice  Gary. 

This  is  an  action  for  libel. 

There  was  a  former  appeal  herein,  from  an  order  sustain- 
ing a  demurrer  to  the  complaint,  on  the  ground  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action.  The 
order  was  reversed.  The  case  is  reported  in  93  S.  C.  467, 
77  S.  E.  51. 

On  the  second  trial  the  jury  rendered  a  verdict  in  favor  of 
the  plaintiff  for  $20,000.00,  but  his  Honor,  the  presiding 
Judge,  made  an  order  granting  a  new  trial,  unless  the  plain- 
tiff would  remit  upon  the  record  $15,000.00  of  the  verdict, 
whereupon  the  said  amount  was  remitted,  and  judgment 
entered  for  the  sum  of  $5,000.00,  interest  and  costs;  and 
the  defendant  appealed  upon  exceptions  which  will  be 
reoorted. 
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the  election,  which  included  the  conduct  of  the  plaintiff,  and 
any  others  taking  part  therein.     The  threats  were 

1  made  by  him,  while  he  was  making  preparations  for 
his  report.     He  was,  therefore,  acting  within  the 

scope  of  his  employment,  and  his  conduct  was  binding  on  his 
principal,  although  he  may  have  transcended  his  authority  or 
violated  his  instructions.  The  principal  is  responsible  for 
the  acts  of  his  agent,  even  when  acting  within  the  apparent 
scope  of  the  agency.  Reynolds  v.  Witte,  13  S.  C.  5 ;  Rucjeer 
V.  Smoak,  37  S.  C.  377,  16  S.  E.  40;  Hutchinson  v.  Real 
Estate  Co.,  65  S.  C.  45,  43  S.  E.  295 ;  Mitchell  v.  Leach,  69 
S.  C.  413,  47  S.  E.  290;  Williafns  v.  Tolbert,  76  S.  C.  211, 
56  S.  E.  908;  Brown  v.  Tel,  Co,,  82  S.  C.  173,  63  S.  E.  744; 
Robertson  v.  TeL  Co.,  95  S.  C.  356,  78  S.  E.  977. 

Second  Exception.  What  has  just  been  said  disposes  of 
this  exception. 

Third  Exception.  We  shall  not  undertake  to  discuss  the 
testimony  in  detail,  as  that  would  not  subserve  any 

2  useful  purpose,  but  deem  it  only  necessary  to  state, 
that  there  was  testimony  tending  to  prove  every 

material  allegation  of  the  complaint. 

Fourth  Exception.  What  was  said  in  discussing 

1  the  first,  disposes  of  this  exception. 

Fifth  Exception.    What   has   already  been   said, 

2  shows  that  this  exception  can  not  be  sustained. 

Sixth  Exception.  It  was  determined  on  the  former 
12     appeal  that  the  complaint  stated  facts  sufficient  to 
constitute  a  cause  of  action ;  and,  as  there  was  testi- 
mony tending  to  sustain  every  material  allegation  thereof, 
this  exception  must  be  overruled. 

Seventh  Exception.  Paragraph  8,  of  the  complaint,  is  as 

follows:  **That  the  said  publications  above  set  forth  were 

wilful,  malicious  and  false,  and  tend  to  impeach  the  honesty, 

integrity  and  reputation  of  the  plaintiff,  to  injure  his 

3,  4    character  and  reputation  and  to  expose  him  to  public 

hatred,  contempt,  ridicule  or  obloquy,  and  to  injure 


Digitized  by 


Google 


468  Black  v.  The  State  Company. 

Opinion  of  the  Court.  [99  S.  C. 

his  business  or  occupation,  and  by  reason  thereof  the  said 
plaintiff  has  been  damaged  in  the  sum  of  fifty  thousand 
($50,000.00)  dollars."  In  the  first.place,  it  will  be  observed 
that  the  injury  to  the  plaintiff's  business  is  not  the  only 
wrong  he  is  alleged  to  have  suffered.  Furthermore,  if  the 
allegations  of  said  paragraph  are  true,  to  the  effect  that  the 
publication  tended  to  impeach  his  honesty  and  to  injure  his 
character,  and  to  expose  him  to  public  hatred,  contempt, 
riclicule  and  obloquy,  then  this  would  necessarily  tend  to 
injure  his  business. 

Eighth  Exception.  What  has  already  been  said 
2     shows  that  this  exception  can  not  be  sustained. 

Ninth  Exception.  When  the  charge  is  considered 

5  in  its  entirety,  there  is  no  reasonable  ground  for 
supposing  that  the  part  mentioned  in  the  exception 

was  prejudicial  to  the  rights  of  the  appellant. 

Tenth  Exception.  The  proposition  that  it  is  neces- 

6  sary  to  allege  evidentiary  matter  in  order  to  lay  the 
foundation  for  proof  thereof  is  untenable.. 

Eleventh  Exception.  The  portion  of  the  charge  mentioned 
in  the  exception  must  be  considered  in  connection 

7  with  the  other  parts  of  the  charge,  and  when  so  con- 
sidered it  will  be  found  to  be  free  from  error. 

Twelfth  Exception.  When  that  part  of  the  charge  is  con- 
sidered in  connection  with  what  has  already  been  said,  and 
also  with  what  was  thereafter  charged,  it  will  be  seen  that  it 
was  not  prejudicial  to  the  rights  of  the  appellant. 

Thirteenth  Exception.  When  the  charge  is  consid- 
5     ered  in  its  entirety,  it  is  apparent  that  the  instruction 
contained  in  said  exception  was  not  harmful  to  the 
rights  of  the  appellant. 

T>^..^*,^^^^\^    ^^^^ ^4.:^^     Ti.    iJ    u-    —    :-:--a.!__    x_    t.:- 
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Fifteenth  Exception.  What  has  already  been  said 
8,  10     disposes  of  this  exception. 

Sixteenth  Exception.  When  the  language  of  the 
8,  11  request  is  considered,  in  connection  with  what  had 
already  been  and  what  was  thereafter  charged,  the 
exception  is  without  merit. 

Seventeenth  Exception.     The  entire  charge  shows 

12  .  that  this  exception  is  without  merit. 

Eighteenth  Exception.  What  has  already  been  said 

13  disposes  of  this  exception. 

Nineteenth  Exception.     What  has  already  been 

13  said  disposes  of  this  question. 

Twentieth  Exception.  The  appellant  has  failed  to 

14  satisfy  this  Court  thai  there  was  any  prejudicial 
error. 

Twenty-first  Exception.  His  Honor,  the  presiding  Judge, 
could  not  have  charged  as  requested  without  invad- 
15,  16  ing  the  province  of  the  jury. 

Twenty-second  Exception.  It  would  have  been  a 
12,  17     comment  on  the  facts  if  his  Honor,  the  presiding 
Judge,  had  so  charged. 

Twenty-third  Exception.    Such   a  charge   would 
16     have  invaded  the  province  of  the  jury. 

Twenty-fifth  Exception.  What  has  already  been 

18  said  disposes  of  this  question. 

Twenty-sixth  Exception.  The  appellant  has  failed 

19  to  satisfy  this  Court  that  there  was  prejudicial  error. 

Twenty-seventh  Exception.  The  pleadings  showed 

20  very  clearly  what  the  isues  were,  and  the  appellant 
has  failed  to  satisfy  us  that  the  jury  was  misled  or 

misunderstood  the  issues  in  any  respect. 

Twenty-eighth  Exception.  Even  if  the  verdict  might  have 
been  subject  to  the  objection  that  it  was  excessive 

21  before  it  was  reduced  in  amount,  it  was  not  there- 
after subject  to  such  objection. 


Digitized  by 


Google 


470  Mule  and  Horse  Co.  v.  Railroad  Co. 

Syllabus.  [99  S.  C. 

Twenty-ninth  Exception.  The  appellant's  attorneys  seem 
to  have  abandoned  this  exception.     It  is,  however, 
22     without  merit. 

Thirtieth  Exception.  What  has  already  been  said 
12     disposes  of  this  exception. 

Thirty-first  Exception.  For  reasons  already  stated, 
this  exception  is  overruled. 

Thirty-second  Exception.  For  the  reasons  just  assigned, 
this  exception  is  overruled. 

Thirty-third  Exception.  For  similar  reasons,  this  excep- 
tion is  overruled. 

Thirty-fourth    Exception.    Reasons    already    as- 
11     signed  dispose  of  this  question. 

Thirty-fifth  Exception.   What  has  already  been 

22     said  shows  that  this  exception  can  not  be  sustained. 

Thirty-sixfh  Exception.     It  has  not  been  made  to 

appear  that  his  Honor,  the  presiding  Judge,  erroneously 

exercised  his  discretion. 

Judgment  affirmed. 

Mr.  Justice  Hydrick  concurs  in  the  result. 


8973 

EASTOVER  MULE  AND  HORSE  CO.  v.  ATLANTIC  COAST  LINE 

R.  R.  CO. 

(88  S.  E.  699.)/ 

Carriers.      Interstate  Commerce.      Carmack  Amexdmeitt.      Liabilitt 
OF  Terminal  Carrier.     Limiting  Liabilitt  for  Loss. 

1.  A  terminal  carrier  of  an  interstate  shipment  is  liable  for  loss  of,  or 
injury  to,  goods  in  its  custody,  notwithstanding  the  Carmack  Amend- 
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to  show  that  the  damage  occurred  before  the  goods  reached  its 
hands.  WHUt  v.  B..  R,  Co.,  66  S.  C.  478,  46  S.  E.  98,  foUowed. 
8.  The  limit  of  damages  for  three  head  of  stock  killed  being  fixed  by 
agreement  of  the  parties  at  $100.00  each  and  there  being  no  evidence 
of  damage  to  the  other  stock  beyond  the  sum  of  $297.50  claimed  by 
plcdntiff,  recovery  could  only  be  had  for  $597.50  damages. 

Before  Spain,  J.,  St.  Matthews,  May,  1913.     Modified. 

Action  by  Eastover  Mule  &  Horse  Company  against 
Atlantic  Coast  Line  Railroad  Company.  From  judgment 
for  plaintiff,  defendant  appeals.  The  facts  are  stated  in 
the  opinion. 

Messrs,  Henry  E.  Davis  and  M.  M,  Mann,  for  appellants, 
submit:  Amount  of  verdict  not  supported  by  testimony. 
Under  Carmack  Amendment  suit  can  not  be  maintained 
against  terminal  carrier  of  interstate  shipment:  34  U.  S. 
Stats.  594;  223  U.  S.  481 ;  46  L.  Ed.  516;  226  U.  S.  491 ;  57 
L.  Ed.  314;  226  U.  S.  513;  57  L.  Ed.  323;  226  U.  S.  519; 
57  L.  Ed.  328;  227  U.  S.  657;  57  L.  Ed.  690;  228  U.  S. 
593;  57  L.  Ed.  980;  250  U.  S.  352;  57  L.  Ed.  1511 ;  232 
U.  S.  470;  222  U.  S.  370;  56  L.  Ed.  237;  227  U.  S.  248 
Must  prove  actual  loss  by  carrier:  79  S.  E.  310. 

Messrs.  DeBruhl,  Smith  &  McLhughlin,  for  respondent. 

October  21,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Gage. 

Action  to  recover  $1,266.06  for  damages  to  a  car  of  live 
stock.  Plaintiff  had  a  verdict  for  $900.00.  Defendant 
appeals. 

Footnote. — As  to  effect  of  Carmack  Amendment  on  State  regulations 
as  to  stipulations  limiting  liability  of  common  carriers  for  loss  or  dam- 
age to  goods,  see  notes  in  44  L.  R.  A.  (N.  S.)  267  and  60  L.  R.  A, 
(N.  S.)  819. 
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The  appellant  has  argued  only  two  issues;  they  are:  (1) 
The  defendant's  liability  is  only  $605.71,  if  for  anything; 
and  not  for  $900.00,  found  by  the  jury.  (2)  The  defend- 
ant is  not  liable  at  all,  by  the  terms  of  the  Carmack  Amend- 
ment. 

These  in  an  inverse  order.  The  following  is  the  Car- 
mack  Amendment :  "That  any  common  carrier,  railroad  or 
transportation  company  receiving  property  for  transporta- 
tion from  a  point  in  one  State  to  a  point  in  another 
1  State  shall  issue  a  receipt  or  bill  of  lading  therefor, 
and  shall  be  liable  to  the  lawful  holder  thereof  for 
any  loss,  damage  or  injury  to  such  property  caused  by  it  or 
any  common  carrier,  railroad  or  transportation  company  to 
which  such  property  may  be  delivered,  or  over  whose  line 
or  lines  such  property  may  pass;  no  contract,  receipt,  rule 
or  regulation  shall  exempt  such  common  carrier,  railroad 
or  transportation  company  from  liability  hereby  imposed: 
Provided,  That  nothing  in  this  section  shall  deprive  any 
holder  of  such  receipt  or  bill  of  lading  of  any  remedy  or 
right  of  action  which  he  has  under  existing  law. 

"That  the  common  carrier,  railroad  or  transportation 
company  issuing  such  receipt  or  bill  of  lading  shall  be  enti- 
tled to  recover  from  the  common  carrier,  railroad  or  trans- 
portation company  on  whose  line  the  loss,  damage  or  injury 
shall  have  been  sustained,  the  amount  of  such  loss,  damage 
or  injury  as  it  may  be  required  to  pay  to  the  owners  of  such 
property,  as  may  be  evidenced  by  any  receipt,  judgment  or 
transcript  thereof." 

By  plain  expression,  that  law  makes  the  initial  carrier 
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The  last  paragraph,  contemplating  payment  by  the  initial 
carrier,  makes  liable  to  it  that  carrier  on  whose  line  the 
injury  shall  have  been  sustained. 

The  terminal  carrier,  which  may  have  caused  the  damage, 
is,  by  the  statute,  liable  to  the  initial  carrier  which  may  have 
paid  for  the  damage. 

But  the  appellant's  contention  is,  that  such  liability  of  the 
terminal  carrier  is  limited  by  expression  to  the  initial  car- 
rier. That  is  not  so,  the  Congress  did  not  mean  to  say  that 
there  should  be  two  suits  to  settle  one  controversy* 
2  one  by  the  consignee  against  the  initial  carrier, 
and  another  by  the  initial  carrier  against  the  termi- 
nal carrier.  It  was  assumed,  and  therefore,  no  expression 
was  made  of  it,  that  if  the  terminal  carrier  actually  did  the 
damage,  it  would,  of  course,  be  liable  to  the  owner  of  the 
property.  The  statute  was  enacted  because  initial  carriers 
had  inaugurated  a  practice  of  stipulating  in  their  bills  of 
lading  that  they  would  not  be  liable  for  losses  occurring 
on  other  lines.  So  the  statute  was  aimed  at  initial  and  not 
terminal  carriers.  Adams  Bx.  Co,  v.  Croninger,  226  U.  S. 
504,  33  Sup.  Ct.  148,  57  L.  Ed.  34,  44  L.  R.  A.  (N.  S.) 
2S7',Deaver  v.  So,  Rwy,  Co,,  95  S.  C.  487,  79  S.  E.  709. 

There  is,  under  the  statute,  no  ground  of  policy  or  of 
reason  why  the  appellant  in  this  case  should  not  be  liable  to 
the  owner  of  this  live  stock  if  the  appellant  did  the  damage 
to  it. 

The  implication,  therefore,  is  that  the  appellant  is  liable. 

But  the  contention  of  the  appellant  further  is,  that  even 
though  the  Canpack  Amendment  does  not  exempt  the  ter- 
minal carrier  from  liability  to  the  consignee,  yet  to  establish 
such  liability  the  consignee  must  prove  that  the  damage  was 
actually  done  on  the  terminal  line. 

In  every  logical  inquiry  presumption  often  takes  the  place 
of  proof.  So  in  the  case  at  bar,  the  last  man  who  handles 
a  package  is  presumed  to  have  damaged  it,  if  it  be  damaged : 
for  if  he  did  not  damage  it,  he  above  all  others  knows  it. 
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The  language  of  the  Supreme  Court  of  the  nation,  mak- 
ing the  initial  carrier  liable,  is  applicable  also  to  the  terminal 
carrier.  '*The  carrier  and  its  agents,  having  received  pos- 
session of  the  goods,  were  charged  with  the  duty  of  deliver- 
ing them,  or  explaining  why  that  has  not  been  done.  This 
must  be  so,  because  carriers  not  only  have  means,  but  often 
the  only  means,  of  making  such  proof."  Galveston  v.  Wal- 
lace, 223  U.  S.  492,  32  Sup.  Ct.  205,  56  L.  Ed  516. 

So  here,  when  live  stock  was  received  by  appellant  from 
the  L.  &  N.  Railway  Co.,  the  appellant  knew  if  they  were  in 
good  or  bad  condition ;  and  they  and  the  L.  &  N.  R.  R.  Co. 
alone  knew  the  fact.  The  presumption  is  that  the  appellant 
would  not  have  received  the  car  had  the  contents  been  in 
bad  condition;  or  if  it  did  so  receive  the  car,  it  would  have 
made  some  notation  and  protest  of  the  condition  of  the 
stock;  and  proof  that  it  did  not  do  the  damage  would 
exempt  it  from  liability. 

Upon  that  issue,  the  appellant  called  no  witnesses.  It 
may  be  assumed,  therefore,  that  the  appellant  did  the  dam- 
age to  the  stock. 

In  our  opinion,  the  Carmack  Amendment  has  not  modi- 
field  the  law,  as  declared  in  Willett  v.  R.  /?.,  66  S.  C.  478,  45 
S.  E.  93. 

Nor  is  there  any  intimation  in  DuPre  v.  Seaboard  Air 
Line  R.  R.  Co.,  98  S.  C.  468,  80  S.  E.  710,  that  the  con- 
signee must  prove  damage  by  the  terminal  carrier. 

The  cases  cited  by  appellant  from  the  Supreme  Court  of 
the  nation  do  not  at  all  militate  against  the  conclusions  to 
which  we  have  come,  they  rather  sustain  them. 

We  revert  now  to  the  first  exception,  that  which 
3     has  to  do  with  the  measure  of  defendant's  liability, 
or  to  the  amount  of  the  verdict. 

There  were  killed,  three  head  of  stock,  and  the  value  of 
it  was  confessedly  limited  to  $100.00  each,  by  the  contract 
of  shipment. 
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There  were  injured,  two  mares  and  two  mules,  for  which 
plaintiff  filed  a  claim  with  the  R.  R.  Co.  for  only  $297.50. 

It  is  true,  that  the  plaintiff  did  not  put  this  claim  in  evi- 
dence, but  the  defendant  did,  and  it  is  an  admission  by  the 
plaintiff  of  the  damage  done.  There  was  no  testimony  by 
the  plaintiff  fixing  a  greater  damage  than  $297.50  to  the 
stock  which  was  injured.  The  Circuit  Court  disallowed 
the  balance  of  the  claim,  that  for  loss  of  sales,  etc.  It  is 
plain,  therefore,  the  plaintiff  is  entitled  to  have  only 
$597.50. 

The  judgment  of  this  Court  is,  that  the  judgment  below 
be  set  aside  and  a  new  trial  had,  unless  the  plaintiff  shall 
remit  on  the  record  within  ten  days  after  the  filing  of  this 
opinion  all  the  recovery  in  excess  of  $597.50. 

But,  if  that  be  done,  then  the  judgment  below  shall  stand 
affirmed. 


8984 

SOUTHERN  NATL  BANK  v.  FARMINGTON  CORPORATION 

ET  AL. 

SAME  V.  SAME. 

(88  S.  E.  687.) 

Constitutional  Law.     Statutes.     General  and  Special  Legislation. 
Appeal  and  Erbor.     Trial.     Reference. 

1.  Code  Civ.  Proc.  1912,  sec.  28,  subd.  6,  providing  that  in  the  counties 
of  the  Sixth  Circuit,  on  demand  of  either  party,  equity  cases  shall 
be  tried  in  open  Court  on  testimony  there  oflfered,  covers  the  same 
subject  matter  as  is  covered  by  the  general  provision  of  section  881, 
providing  that  a  cause  may  be  referred  on  application  of  either  party 
or  on  the  Court's  own  motion,  where  a  long  account  is  to  be  taken, 
and  is  therefore  violative  of  Const.,  art.  Ill,  sec.  84,  subd.  9,  provid- 
ing that,  where  a  general  law  can  be  made  applicable,  no  special  law 
shall  be  enacted. 

2.  Where  an  order  of  reference  was  properly  made  under  a  general 
statute,  over  an  objection  made  by  defendants  under  an  unconstitu- 
tional special  statute,  the  Supreme  Court  could  not  hold  the  order 
invalid  because  the  constitutionality  of  the  special  statute  was  not 
raised  below. 
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8.  A  constitutional  question  affecting  the  administration  of  the  law  is 
of  public  interest  and  should  be  considered  and  determined  when- 
ever it  arises  upon  the  record,  although  neither  party  litigant  chose 
to  raise  the  question. 
Mr.  Justice  Hydeick,  dissenting. 

4.  The  Constitution  and  statutes  give  the  Court  the  power  to  refer 
an  action  for  foreclosure  involving  the  taking  of  an  account  to  a 
referee  to  take  the  testimony  and  report  the  same  with  his  findings 
of  facts,  and  conclusions  of  law. 

5.  An  order  affecting  the  mode  of  trial  of  a  cause  is  appealable. 

6.  The  right  of  the  Circuit  Court  to  proceed  with  the  trial  of  a  cause, 
is  suspended  during  the  pendency  in  the  Supreme  Court  of  an  appeal 
from  an  order  affecting  the  mode  of  trial. 

Before  Hon.  F.  B.  Gary  and  Prince,  JJ.,  Winnsboro, 
April  and  September,  1913.     Affirmed. 

Two  separate  actions  brought  by  the  Southern  National 
Bank  against  Farmington  Corporation  and  others,  for  fore- 
closure of  mortgages,  and  asking  an  accounting.  The  facts 
are  stated  in  the  opinions. 

Mr.  Ernest  Moore,  for  plaintiff,  sumbits :  S.  d.  6,  sec.  ^  ?, 
was  an  amendment  to  a  section  relating  to  time  of  holding 
Court,  and  merely  directory,  and  not  intended  to  repeal  sec. 
5 J  7,  and  should  be  liberally  construed  with  a  view  to  the 
effective  administration  of  justice:  36  Cyc.  1110,  1111, 
1157,  1158,  1161,  1188;  67  S.  C.  318.  Reference  in  mat- 
ters of  accounting:  44  S.  C.  96;  47  S.  C.  150.  Order  of 
reference  not  appealable:  88  S.  C.  456;  49  S.  C.  423;  73 
S.  C.  198;  53  S.  C.  129;  87  S.  C.  369;  76  S.  C.  189.  An 
appeal  from  an  order  not  appealable  does  not  stay  further 
proceedings  below:  68  S.  C.  41 ;  71  S.  C.  303 ;  76  S.  C.  189. 
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appealable:  61  S.  C.  4;  43  S.  C.  302;  19  S.  C.  286;  43  S.  C. 
302.  Right  to  have  issues  directed:  Code  Civil  Proc,  sec. 
312;  76  S.  C.  507;  43  S.  C.  264;  49  S.  C.  345.  Order 
involving  the  merits:  8  S.  C.  112;  11  S.  C.  122;  and  were 
appealable:  34  S.  C.  169,  174;  45  S.  C.  90;  46  S.  C.  149;  61 
S.  C.  4.  Right  to  trial  under  s,  d.  6,  sec.  2^,  Code  Civil 
Proc:  19  S.  C  286;  43  S.  C.  302.  Appeal  operated  as 
supersedeas:  32  S.  C.  102,  105;  45  S.  C.  481,  482;  60  S.  C. 
569,  570;  76  S.C.  192,  193. 

November  25,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Fraser. 

Judge  Prince  made  the  following  order : 

"On  the  call  of  the  above  stated  cases  for  a  hearing  before 
me,  the  attorneys  for  the  defendants  suggested  in  writing 
that  the  Circuit  Court  was  without  jurisdiction  to  hear  and 
determine  any  questions  therein,  except  the  question  of 
jurisdiction,  on  account  of  the  fact  that  the  defendants  had 
appealed  from  the  orders  of  reference  heretofore  granted 
in  said  cases  by  Judge  Frank  B.  Gary ;  the  defendants  alleg- 
ing that  such  orders  deprived  them  of  a  mode  of  trial  pro- 
vided for,  in  certain  contingencies,  in  subdivision  6  of  sec- 
tion 23  of  the  Code  of  Civil  Procedure,  1912,  and  that  an 
appeal  from  such  orders  acted  as  a  stay  or  supersedeas,  as  to 
any  further  proceedings  in  said  causes,  until  such  appeals 
had  been  heard  and  finally  determined  by  the  Supreme 
Court. 

I  have  some  doubt  as  to  whether  said  orders  of  reference 
are  appealable,  but  resolve  such  doubt  in  favor  of  the  appel- 
lants, and  hold  that  they  are  appealable.  If  such  orders  are 
appealable,  and  I  hold  that  they  are,  then  the  appeals  herein 
act  as  a  stay  and  supersedeas  upon  any  further  proceedings 
in  the  Circuit  Court  until  such  appeals  have  been  heard  and 
finally  determined  by  the  Supreme  Court.  Pending  the  said 
appeals,  this  Court  had  no  jurisdiction  to  hear  or  determine 
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any  questions  arising  on  the  merits,  or  to  determine  any 
questions  in  said  cases,  except  the  question  of  jurisdiction  at 
the  present  time  and  pending  said  appeals. 

It  is,  therefore,  ordered  and  adjudged,  that,  pending  said 
appeal  to  the  Supreme  Court  m  the  two  causes  above  stated, 
this  Court  is  without  jurisdiction  to  hear  and  determine  any 
of  the  questions  arising  on  the  merits  therein,  as  such 
appeals  act  as  a  stay  and  supersedeas  upon  any  proceedings 
under  said  orders  of  reference  subsequent  to  the  filing  of 
the  return  therein  in  the  Supreme  Court."  Geo.  E.  Prince, 
Presiding  Judge,  September  27 ,  1913. 

These  actions  were  for  the  foreclosure  of  mortgages, 
both  real  and  chattel,  an  accounting  was  demanded,  and  it 
appeared  on  the  face  of  the  pleadings  to  be  long  and  compli- 
cated. The  plaintiff  asked  for  an  order  of  refer- 
1  ence.  The  defendants  objected  and  claimed  the 
right  to  have  the  testimony  taken  in  open  Court  and 
based  the  claim  on  subdivision  6  of  section  23,  Code  of 
Civil  Procedure,  1912,  which  reads  as  follows  (in  part)  : 

"And  in  each  of  said  counties,  upon  demand  of  either 
party,  equity  cases  shall  be  tried  in  open  Court,  upon  testi- 
mony then  and  there  offered,  the  same  to  be  taken  down 
by  the  Court  stenographer  as  a  part  of  his  official  duty." 
The  counties  referred  to  are  the  counties  of  the  Sixth  Cir- 
cuit. Section  331,  Code  Civil  Procedure,  provides  that  a 
cause  may  be  referred  upon  the  application  of  either  party 
or  on  the  Court's  own  motion,  where  there  is  to  be  taken  a 
long  account.  Section  23  is  a  special  provision,  section  331 
is  a  p^eneral  nrovision.  and  each  annlv  here.     The  nuestion 
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ble  to  the  case.  The  provision  relied  upon  by  the  defend- 
ant is  unconstitutional  and  \oid  in  so  far  as  it  seeks  to 
exempt  the  counties  of  the  Sixth  Circuit  from  the  opera- 
tion of  the  general  law. 

It  may  be  said  that  the  record  does  not  show  that  the 
question  of  the  constitutionality  of  the  statute  was  raised  in 
the  Circuit  Court  and  it  can  not  be  raised  here.  It  is  per- 
fectly true  that  a  party  to  a  suit  may  waive  a  consti- 
2,  3  tutional  right  and  may  be  deemed  to  have  waived  it 
by  a  failure  to  raise  the  question  on  Circuit.  This 
IS,  however,  a  public  question  and  affects  not  only  the  parties 
to  these  particular  suits,  but  every  other  litigant  in  the  Cir- 
cuit, and  not  only  the  other  litigants  in  the  Sixth  Circuit, 
but  the  litigants  in  every  other  Circuit.  It  is  to  the  interest 
of  every  part  of  the  State  that  Courts  shall  proceed  with  all 
convenient  speed  to  transact  the  legitimate  business  and 
close  its  session.  In  Code  Civil  Proc,  section  331,  the 
legislature  recognized  the  fact  that  long  accountings  can  be 
had  more  satisfactorily,  more  quickly  and  more  cheaply 
before  a  master  or  referee  and  provides  for  the  State  at 
large  the  more  excellent  method.  This  Court  would  not 
be  performing  its  constitutional  obligation  if  it  allowed  a 
constitutional  provision  to  be  defeated  and  the  whole  sys- 
tem of  administration  of  law  to  be  thrown  into  confusion 
because  neither  of  the  parties  litigant  chose  to  raise  the 
question.  It  may  be  wise  to  allow  each  county  to  manage 
its  own  affairs  in  its  own  way.  The  wisdom  of  it  is  not 
for  the  Courts.  The  Constitution  has  forbidden  it  and 
that  is  enough.  This  Court  lias  no  right  to  say  that  a  per- 
fectly valid  order  was  invalid  because  neither  party 
4  chose  to  raise  the  question.  If  the  law,  the  whole 
law  (the  Constitution  and  statutes)  gave  Judge 
Gary  the  right  to  refer  the  case  to  a  referee,  this  Court  can 
not  say  he  had  no  such  power.  Judge  Gary  did  have  the 
right  to  refer  the  questions,  and  his  order  is  affirmed. 
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The  order  affected  the  mode  of  trial  and  was  appealable 

and  Judge  Prince  was  also  right  in  refusing  to  hear 

5,  6     the  cause  while  the  appeal  was  pending,  and  his 

order  is  affirmed. 

Both  appeals  are  dismissed  and  the  cases  are  remanded  to 

the  Circuit  Court  for  such  proceedings  as  are  necessary. 

Mr.  Chief  Justice  Gary  concurs  in  the  result. 

Mr.  Justice  Watts  concurs  in  the  opinion  of  the  Court. 

Mr.  Justice  Hydrick^  dissenting.  These  actions  were 
brought  to  foreclose  mortgages  of  real  and  personal  prop- 
erty. On  motion  of  plaintiff,  against  the  objection  of 
defendant,  his  Honor,  Frank  B.  Gary,  granted  an  order  of 
reference  in  each  case,  directing  the  referee  to  take  the  testi- 
mony and  report  his  findings  and  conclusions,  and  provid- 
ing that  the  case  should  be  heard  upon  such  report  and  any 
exceptions  which  might  be  taken  thereto  by  the  parties. 
From  these  orders,  the  defendants  appealed.  While  the 
appeals  were  pending  in  this  Circuit,  the  referee  proceeded 
with  the  references  against  the  objection  of  the  defendants, 
who  contended  that  the  appeals  stayed  further  proceedings 
in  the  Court  below.  The  referee  made  and  filed  his  reports, 
and  the  cases  were  brought  on  for  hearing  before  his 
Honor,  Judge  Prince.  The  defendants  objected  to  the 
hearing  on  the  ground  above  stated,  and  Judge  Prince  sus- 
tained their  objection,  holding  that  the  orders  of  reference 
were  appealable,   and  that   the   pendency  of   the   appeals 
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equity  cases  shall  be  tried  in  open  Court,  upon  testimony 
then  and  there  offered,  the  same  to  be  taken  down  by  the 
Court  stenographer  as  a  part  of  his  official  duty." 

When  the  orders  of  reference  were  asked  for,  counsel  for 
the  defendants  objected  to  them,  stating  that,  while  they 
might  later  consent  to  orders  of  reference,  as  then  advised, 
they  would  demand  trials  in  open  Court,  under  the  provi- 
sions of  the  statute  above  quoted. 

The  contention  of  counsel  for  plaintiff  that  the  statute  is 
merely  directory,  and  still  leaves  it  discretionary  with  the 
Circuit  Court  to  refer  such  causes,  notwithstanding  the 
demand  of  a  party  for  a  trial  in  open  Court,  can  not  be  sus- 
tained. It  is  well  settled  that  in  the  absence  of  such  a  stat- 
ute, the  Court  has  that  discretion  in  equity  causes.  But,  if 
the  provision  quoted  does  not  take  away  that  discretion, 
when  demand  for  a  trial  in  open  Court  is  made  by  a  party, 
it  is  without  any  meaning,  force  or  effect.  To  so  hold 
would  violate  elementary  and  fundamental  principles  of 
construing  statutes.  The  contention  that  this  construction 
of  the  statute  would  prevent  the  parties  from  taking  the 
testimony  of  witneses  de  bene  esse,  or  by  commission,  in  the 
cases  provided  for  by  the  statutes  is  equally  unsound. 
There  was  no  intention  to  interfere  with  that  method  of 
taking  testimony  where  the  circumstances  require  that  it 
shall  be  to  taken.  But  the  intention  is  clear  that  in  so  far 
as  it  can  be  done,  under  the  usual  methods  of  procedure, 
the  trial  shall  be  held  in  open  Court,  if  demand  therefor  is 
made  by  a  party.  The  orders  of  reference  were,  therefore, 
erroneously  granted. 

As  these  orders  denied  the  defendants  the  mode  of  trial 
to  which  thev  Were  entitled,  under  the  statute,  thev  were 
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ousted  the  Circuit  Court  of  jurisdiction  to  try  the  cases  on 
the  merits.  Bank  v.  Stelling,  32  S.  C.  102,  10  S.  E.  766; 
Alston  V.  Limehouse,  60  S.  C*  559,  39  S.  E.  188;  McDaniel 
V.  R,  Co.,  76  S.  C.  192,  56  S.  E.  956. 

The  action  of  the  majority  of  the  Court  in  holding  sub- 
division 6  of  section  23  of  the  Code  of  Civil  Procedure 
unconstitutional,  and  in  sustaming  the  orders  of  reference 
on  that  ground,  seems  to  me  to  be  a  departure  from 
3  a  well  settled  principle  which  has  been  frequently 
,  announced  by  this  Court,  and  one  which  is  sustained 
by  a  practically  unanimous  opinion  of  other  Courts  and  the 
text  writers,  to  wit:  that  out  of  respect  to  a  co-ordinate 
branch  of  the  government,  the  Courts  will  not  consider  the 
constitutionality  of  a  statute,  unless  the  .question  of  its  con- 
stitutionality is  properly  before  the  Court,  and  necessary  to 
the  decision  of  the  case. 

In  decisions  too  numerous  to  mention  this  Court  has  held 
that  it  will  not  consider  any  question — to  say  nothing  of  one 
so  delicate,  and  important  as  the  constitutionality  of  an  act 
of  the  legislature,  unless  it  was  raised  in  the  trial  Court,  and 
properly  brought  to  this  Court  by  an  exception. 

In  this  case  the  record  shows  that  the  constitutionality  of 
the  statute  in  question  was  not  raised  in  the  Circuit  Court, 
nor  was  it  raised  by  any  exception  or  sustaining  ground  on 
the  appeal  to  this  Court.  The  question  was  not  even 
mooted  at  the  hearing  in  this  Court.  Therefore,  I  do  not 
think  it  properly  before  the  Court  for  decision.  That  it  is 
a  question  of  public  interest  and  importance  is  not  a  suffi- 
cient reason  for  the  Court  to  depart  from  the  settled  rule 
and  decide  it  without  having  heard  argument  upon  it.  The 
rule  has  been  frequently  applied  by  this  Court,  and  the  con- 
sideration of  such  questions  declined  even  in  criminal  cases, 
where  the  liberty  of  the  citizen  was  involved.  In  State  v. 
Hertsog,  92  S.  C.  14,  75  S.  E.  374,  the  Court  en  banc 
applied  the  principle,  and  declined  to  consider  the  constitu- 
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tionality  of  a  statute  on  a  ground  not  made  in  the  Circuit 
Court. 

In  his  opinion  in  Nexsen  v.  Ward,  96  S.  C.  332,  80  S.  E. 
599,  Chief  Justice  Gary  said :  "When  a  constitutional  ques- 
tion was  not  raised  in  the  Circuit  Court,  it  can  not  properly 
be  made  the  basis  of  an  exception  on  an  appeal  to  the 
Supreme  Court,"  and  he  cited  numerous  decisions  of  this 
Court  which  sustain  that  proposition.  In  Burnett  v.  Ry,, 
62  S.  C.  281,  40  S.  E.  679;  Hill  v.  Ry,,  67  S.  C.  548,  46 
S.  E.  486,  and  Brickman  v.  Ry,,  74  S.  C.  306,  54  S.  E.  553, 
the  same  learned  Justice,  speaking  for  the  Court,  declined 
to  consider  questions  as  to  the  constitutionality  of  statutes 
on  the  ground  that  they  had  not  been  raised  in  the  Circuit 
Court.  In  Lowrimore  v.  Mfg.  Co.,  60  S:  C.  153,  38  S.  E. 
430,  Chief  Justice  Mclver,  after  showing  that  it  did  not 
appear  from  the  "case"  that  the  constitutionality  of  the  stat- 
ute in  question  had  been  raised  in  the  Circuit  Court, 
expressed  the  unanimous  opinion  of  the  Court  in  declining 
to  consider  the  question  in  the  following  language:  "It  is 
always  a  delicate  and  disagreeable  duty  to  declare  an  act  of 
the  General  Assembly  unconstitutional,  and,  therefore,  null 
and  void ;  and  while  a  Court  should  not  shrink  from  the  per- 
formance of  such  a  duty  when  the  question  properly  arises, 
and  its  decision  is  necessary  to  the  decision  of  the  case  in 
which  such  a  question  is  properly  presented,  yet  a  proper 
respect  for  a  co-ordinate  branch  of  the  government  should 
always  forbid  a  Court  from  considering  or  deciding  such  a 
question  in  a  case  where  it  is  not  properly  presented  by  the 
facts  of  such  case."  The  Lowrimore  case  was  cited  with 
approval  and  followed  in  Walker  v.  Ry.,  76  S.  C.  308,  56  S. 
E.  952.  Numerous  other  decisions  of  this  Court  to  the 
same  effect  mip-ht  be  cited. 
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8891. 

CLOUGH  V.  WESTERN  UNION  TELEGRAPH  CO. 

(88  S.  E.  916.) 

Teleoeaph  Companies.  Mistake  in  Traxsmissiox  akd  Deuvkry  or 
Message.  Evidekce.  Duty  or  Addressee  to  Avoid  Cokbbquekce 
or  Carrier's  Probable  Mistake. 

1.  Evidekce — Telegraphs  axd  Telephones — Admissibiuty  or  Coxver- 
SATioK. — In  an  action  against  a  telegraph  company,  where  it  appeavn 
that  a  message  delivered  by  phone  was  confirmed  by  delivery  of  the 
written  message,  evidence  as  to  the  conversation  by  phone  regarding 
the  message  was  properly  admitted. 

2.  Telegraphs  and  Telephones — Action — EvmENCE — Admissibility. — 
In  an  action  against  a  telegraph  company  for  mistake  in  a  telegram, 
where  the  message  was  delivered  by  phone,  and  the  owner  of  the 
phone  was  first  called  and  then  called  the  plaintiff,  and  was  called 
again  and  agreed,  on  demand  of  the  company,  to  pay  the  charge 
for  the  message,  his  testimony  as  to  what  he  heard  plaintiff  say  into 
the  phone  as  to  the  probability  of  a  mistake  in  the  message  as  to  the 
place  of  origin  was  properly  admitted. 

8.  Telegraphs  and  Telephones  —  Action  —  Wilpul  Mistake  —  Evi- 
dence— Punitive  Damages. — In  an  action  against  a  telegraph  com- 
pany for  the  damages  arising  from  mistake  in  a  telegram,  evidence 
held  to  support  punitive  damages. 

4.  Telegraphs  and  Telephones — Action — Mistake — Duty  or  Plain- 
Tirr — Question  por  Jury. — In  an  action  against  a  telegraph  com- 
pany for  damages  arising  from  mistake  in  a  telegram,  the  question 
whether  plaintiff  used  due  diligence  to  avoid  the  consequences  of  the 
mistake  was  for  the  jury. 

Footnote. — "The  presumption  that  the  person  who  answers  a  tele- 
phone communication  is  authorized  to  speak  extends  only  to  communica- 
tions relating  to  the  usual  business  carried  on  at  the  office.  But  though 
this  presumption  may  be  very  slight  or  strong,  according  to  circum- 
stances, the  statements  of  such  person  should  be  admitted  in  evidence 
as  prima  facie  the  statements  of  one  having  authority  to  speak.  Gilli- 
land  V.  So.  Ry,  Co.,  85  S.  C.  26,  67  S.  E.  20,  27  L.  R.  A.  (N.  S.)  1106, 
187  Am.  St.  Rep.  861."  Notes  on  conversations  by  telephone  as  evidence, 
20  Ann.  Cas.  705.  See  also  note  in  1  Ann.  Cases  801,  and  note  in  6  L. 
R.  A.  (N.  S.)  1180  and  17  L.  R.  A.  440.     As  to  the  right  of  the  addressee 
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Before    Shipp,   J.,    Newberry,    November,    1913.     Af- 
firmed. 


Action  by  W.  C.  Clough  against  Western  Union  Tele- 
graph Company.  From  a  judgment  for  plaintiff,  defendant 
appeals.     The  facts  are  stated  in  the  opinion. 

Messrs,  Hunt,  Hunt  &  Hunter,  for  appellant,  submit: 
Error  to  admit  testimony  as  to  the  telephone  conversation 
with  defendant's  office:  55  S.  W.  495,  6.  L.  R.  A.  (N.  S.) 
1180.  Nonsuit  should  have  been  granted  because  of 
addressee's  failure  to  use  reasonable  diligence  to  avoid  dam- 
age from  suspected  mistake:  91  S.  C.  22;  87  S.  C.  320;  140  . 
Fed.  315 ;  90  S.  C.  512 ;  69  S.  C  539 ;  75  S.  C.  355 ;  83  S.  C. 
451.  Nonsuit  should  have,  been  granted  as  to  action  for 
punitive  damages:  83  S.  C.  22;  75  S.  C.  129;  /b.  512;  84 
S.  C.  483 ;  90  S.  C.  512 ;  24  Fed.  119.       . 

Messrs,  Blease  &  Blease,  for  respondent,  cite :  As  to  tele- 
phone communication:  85  S.  C.  36.  As  to  nonsuit:  Code 
Civil  Proc,  sec.  216.  Mental  anguish:  72  S.  C.  523. 
Defendant's  testimony  supplied  any  missing  theretofore: 
63  S.  C.  567.  And  the  entire  cindence  was  for  the  jury: 
65  S.  C.  436 ;  87  S.  C.  176.  Duty  of  carrier  to  explain  mis- 
take: 88  S.  C.  394.  Prima  facie  ezndence  of  negligence: 
87  S.  C.  235.  Presumption  of  negligence:  83  S.  C.  215. 
Plaintiff's  diligence  a  question  for  jury:  73  S.  C.  385.  Evi- 
dence sustains  punitive  damages:  93  S.  C.  182 ;  65  S.  C.  438 ; 
95  S.  C.  166;  91  S.  C.  486;  72  S.  C.  354;  7i  S.  C.  385;  90 
S.  C.  539;  75  S.  C.  522.  Question  whether  verdict  was 
excessive  was  for  trial  Court:  88  S.  C.  391. 

July  17,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Fraser. 
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This  is  an  action  for  a  mistake  in  the  transmission  of  a 
telegram. 

The  plaintiff's  brother,  Henry  Clough,  was  working  in  a 
cotton  mill  in  Walterboro,  S.  C.  The  plaintiff,  W.  C. 
Clough,  lived  at  Newberry,  S.  C.  Henry  had  a  little  son, 
Edward,  who  died  at  his  father's  home  at  Walterboro. 
Henry  sent  to  the  plaintiff  the  following  telegram :  "Edward 
is  dead.  Come  if  you  can."  In  the  transmission,  the  word 
"Walterboro"  was  changed  to  "Waterloo."  The  plaintiff 
lived  beyond  the  delivery  limits  of  the  Newberry  office,  but 
the  defendant  found  out  that  it  could  probably  reach  the 
plaintiff  over  the  phone,  and  called  W.  S.  Parker  and  asked 
for  the  plaintiff.  Mr.  Parker  replied  that  he  did  not  know 
where  the  plaintiff  was  just  at  that  moment,  but  would  send 
for  him.  In  a  short  time  the.  plaintiff  came  to  the  phone 
and  received  a  message  over  the  phone  and  went  to  the 
defendant's  office  .and  got  the  written  message,  and  it  was 
the  same  as  the  message  received  over  the  phone.  The 
plaintiff  went  to  Waterloo  and  not  to  Walterboro  and 
thereby  failed  to  attend  the  funeral. 

The  defendant  made  a  motion  for  a  nonsuit,  for  a  direc- 
tion of  a  verdict  and  for  a  new  trial,  all  of  which  was 
refused.  The  judgment  was  for  the  plaintiff  and  the 
defendant  appealed  upon  twelve  exceptions.  The  appellant 
does  not  discuss  the  exceptions  separately,  and  this  Court 
will  not. 

The  first  question  is  in  reference  to  the  conversation  over 

the  phone.     Both  the  plaintiff  and  Mr.  Parker  were  allowed 

to  testify  in  reference  to  it.     Judge  Shipp  was  exceedingly 

careful  about  the  admission  of  the  testimony  of  these 

1       witnesses.     He  did  not   allow  the  testimony  until 
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Mr.  Parker  was  allowed  to  §tate  that  in  that  conversation, 

properly  admitted,  he  heard  the  plaintiff  say  into  the  phone 

that  there  must  be  a  mistake  in  the  place  from  which  the 

telegram   came.     Mr.    Parker   was   not   an   entire 

2  stranger  to  that  conversation.  Mr.  Parker  was  called 
in  the  first  instance,  and  then,  when  the  plaintiff  came 

to  the  phone,  Mr.  Parker  was  again  called,  and  it  was 
demanded  of  him  that  he  would  allow  the  charge  for  the 
telegram  to  be  charged  to  his  phone.  It  was  only  after  Mr. 
Parker  had  assumed  to  pay  the  charge  that  the  conversation 
proceeded.  Mr.  Parker  did  not  testify  as  to  what  was  said 
to  the  plaintiff,  but  the  notice  as  to  a  mistake.  Both  state- 
ments are  competent  and  the  exceptions  that  raise  these 
questions  are  overruled. 

The  next  question  is,  was  there  any  evidence  of  wilful- 
ness'?    There  was  testimony  tending  to  show  that  the  atten- 
tion of  the  defendant  was  called  to  the  probable  mistake  in 
y  the  telegram.     That  the  mistake  could  easily  have 

3  been  discovered  and  corrected,  and  that  the  defend- 
ant made  no  effort  to  do  so.     There  was  evidence  to 

support  punitive  damages. 

Did  the  plaintiff  use  due  diligence  to  avoid  the  conse- 
quences of  defendant's  mistake?  That  was  a  question  for 
the  jury.  Doster  v.  Telegraph  Co.,  77  S.  C.  61,  57  S.  E. 
671 :  "While  it  was  his  duty  to  use  reasonable  diligence  to 
prevent  any  damage  to  himself,  and  if  he  could  not  prevent 
damage  altogether,  to  minimize  it,  it  was  for  the  jury  and 
not  for  the  Court  to  say  whether  imder  the  circumstances 
the  plaintiff  unreasonably  delayed  his  start." 

Judgment  affirmed. 
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8899 

RITTENBERG  v.  ATLANTIC  COAST  LINE  R.  R.  CO. 

(88  S.  E.  600.) 

Railkoads.     Fires.    Circumstaktial  Evidence.     Issue  for  Jury.    Con- 
tract Exemption  from  Liability.  •  Renewal. 

1.  Where,  in  an  action  for  destruction  of  a  sawmill  from  a  Are  starteil 
by  sparks  from  a  locomotive,  there  was  no  direct  proof  of  the  cause 
of  the  fire,  but  there  was  evidence  that  the  locomotive  was  "laboring 
lilte  it  had  a  double  load,"  that  there  was  a  waste  about,  and  "every- 
thing was  dry,"  and  a  strong  wind  blowing,  and  that  the  engine  was 
within  80  yards  of  the  mill,  the  question  whether  defendant's  locomo- 
tive started  the  Are  was  for  the  jury,  though  there  was  also  evidence 
that  the  spark  arresters  on  the  engine  were  in  good  repair. 
2.  Where  a  contract  between  a  railroad  company  and  the  owner  of  c 
sawmill  based  the  liability  for  damages  from  flr6  to  cases  of  gross 
negligence,  and  provided  that  by  giving  80  days'  notice  before  the 
end  of  the  year  for  which  the  contract  was  made  it  could  be  renewed 
for  another  year,  several  letters  between  the  parties,  the  first  being 
written  five  months -after  expiration  of  the  contract,  in  which  no 
conclusion  was  reached  as  to  a  renewal,  did  not  renew  the  contract  so 
as  to  relieve  defendant  from  liability  for  a  fire  which  destroyed  the 
mill,  where  it  appeared  that  the  spur  track,  the  use  of  which  was  the 
consideration  for  the  contract,  was  not  used  by  plaintiff  after  expira- 
tion of  the  contract,  and  that  the  presence  of  the  spur  track  unused 
did  not  add  to  defendant's  fire  risks. 


Before  Hon.  C.  J.  Ram  age.  special  Judge,  Monck's  Cor- 
ner, November,  1913.     Affirmed. 

Action  by  G.  Rittenberg  against  the  Atlantic  Coast  Line 
Railroad  Company.  From  judgment  for  plaintiff,  defend- 
ant appeals. 

The  following  is  the  correspondence  referred  to  in  the 
opinion : 
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not  have  any  one  there  to  light  the  lamp  would  like  for  you 
to  have  my  siding  spiked  down  for  that  length  of  time,  until 
I  start  up  again.  Will  advise  you  when  I  move  out  the  last 
few  cars  from  there. 

Yours  respect.,  G.  Rittenberg. 

Charleston,  S.  C,  March  23,  1912. 
Mr.  C.  Rittenberg,  St.  Stephens,  S.  C. 

Dear  Sir :  Your  letter  of  the  20th  received.  If  you  expect 
to  discontinue  operating  your  spur  track  for  several  months. 
I  would  prefer  taking  out  the  switch  and  frog  rather  than 
to  spike  the  switch  down.  I  would  be  glad  to  know  about 
when  you  will  be  ready  to  discontinue  using  it,  and  about 
how  many  months  before  you  will  want  it  again. 

Yours  truly,         J.  C.  Murchison,  Superintendent. 

St.  Stephens,  S.  C,  6-8-' 12. 
Mr.  J.  C.  Murchison,  Supt.,  Charleston,  S.  C. 

Dear  Sir :  By  your  request  yesterday  I  called  on  Mr.  G. 
Rittenberg  relative  to  the  spur  track  at  south  end  of  Santee 
trestle.  He  tells  me  that  he  will  want  to  use  track  again  in 
about  a  month,  more  or  less,  and  that  he  does  not  want  track 
taken  out,  says  he  will  write  you  relative  to  the  matter. 
Very  resp'y,  W.  R.  W11.DER,  Sr.,  Agent. 

Charleston,  S.  C,  June  12,  1912. 
Mr.  G.  Rittenberg,  St.  Stephens,  S.  C. 

Dear  Sir:  I  will  be  obliged  if  you  will  write  me  at  once 
how  much  more  business  you  expect  to  ship  from  the  spur 
track  near  Santee  Swamp  during  the  next  twelve  months. 
If  you  do  not  expect  to  ship  very  much  business  from  this 
point  during  that  time  I  want  to  arrange  to  take  the  track 
out  at  once. 

Yours  truly,         J.  C.  Murchison,  Superintendent. 

.  St.  Stephens,  S.  C,  6-26.'12. 
Mr.  J.  C.  Murchison,  Supt.,  Charleston,  S.  C. 

Dear  Sir:  Regard  the  switch  light  at  my  mill.  I  have 
arranged  with  Mr.  T.  H.  Goekliar,  section  master  at  that 
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place,  to  keep  light  lighted  at  my  switch.  Hope  this  will 
prove  satisfactory.  I  got  about  25  cars  of  timber  at  my 
mill  yard  that  I  am  trying  to  dispose  of  at  any  time. 

Yours  respect.,  G.  Rittenberg. 

Charleston,  S.  C,  June  27,  1912. 
Mr.  G.  Rittenberg,  St.  Stephens,  S.  C. 

Dear  Sir :  Your  letter  of  the  26th  inst.  received.  I  note 
you  claim  to  have  25  cars  of  lumber  at  your  siding  to  ship. 
Please  advise  how  long  it  will  take  you  to  ship  this  lumber. 
As  we  have  not  handled  sufficient  business  from  your  siding 
to  justify  keeping  it  in,  it  will  be  necessary  to  discontinue  it 
unless  we  have  some  positive  assurance  that  there  will  be 
enough  business  offered  to  keep  it  in  operation. 

Kindly  let  me  hear  from  you  as  soon  as  possible. 
Yours  truly,         J.  C.  Murchison^  Superintendent. 

New  York,  8-8-' 12. 
Mr.  J.  C.  Murchison,  Supt.,  Charleston,  S.  C. 

Dear  Sir:  Yours  of  7-3 1st,  was  forwarded  to  me  here. 
Now  regard  to  the  spur  track.  Will  say  I  cannot  see  how 
you  can  take  it  out  after  I  spent  so  much  to  put  it  in,  as  I 
said  before  I  am  trying  to  make  a  deal  to  sell  out  all  my 
lumber  what  I  got  on  yard  of  which  it  is  about  20  to  25  cars, 
and  again  I  give  option  to  a  party  to  sell  the  entire  track  of 
timber  mill  machinery  and  co.  and  if  I  do  make  that  deal 
the  parties  will  certainly  make  use  of  the  track  to  mfging 
and  ship  lumber,  therefore  must  ask  you  to  look  into  this 
matter  and  not  put  me  out  that  way  right  now. 

Yours  respect.,  G.  Rittenberg. 

Charleston,  S.  C,  August  10,  1912. 
Mr.  G.  Rittenberg,  St.  Stephens,  S.  C. 

Dear  Sir :  Your  letter  from  New  York  received  this  mom- 
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August  30th  what  we  may  expect  in  the  way  of  business 
from  your  track  during  the  next  six  months,  and  I  will  then 
let  you  know  whether  or  not. the  business  will  justify  keep- 
ing the  track  in. 

Yours  truly,         J.  C.  Murchison^  Superintendent. 

Sidetrack  Near  St.  Stephens,  S.  C. 
Charleston,  S.  C,  Oct.  4,  1912. 
Mr.  G.  Rittenberg,  St.  Stephens,  S.  C. 

Dear  Sir:  I  am  advised  by  our  Mr.  Wilder,  Agent  St. 
Stephens,  that  you  will  have  no  more  business  to  move  from 
this  siding  and  that  track  can  be  taken  up  at  any  time.  This 
is  to  advise  that  track  will  be  taken  out  on  November  10th, 
and  this  will  serve  as  notice  according  to  the  terms  of 
agreement. 

Yours  truly,         J.  C.  Murchison,  Superintendent. 

The  following  is  the  agreement  put  in  evidence  in  the 
case,  referred  to  in  the  opinion : 

First.  That  it  will  furnish  all  necessary  switches,  rails,, 
spikes,  fastenings,  and  other  metal  material,  and  will  pro- 
ceed as  soon  as  reasonably  practicable  to  do,  at  the  expense 
of  the  second  party,  the  work  necessary  to  lay  said  rails  and 
construct  said  track,  after  the  second  party  shall  have  pre- 
pared the  roadbed  therefor. 

Second.  That  it  will  thereafter  deliver  cars  consigned  to- 
the  party  of  .the  second  part  at  the  junction  of  said  track 
with  its  main  track,  and  will  accept  from  said  party  of  the 
second  part  cars  loaded  by  him  as  hereinafter  provided,  for 
movement  over  its  lines  to  destinations  or  to  connections. 
The  railroad  company  shall  have  the  right  to  move  its 
engines,  cars,  and  machinery  over  said  spur  track  to  reach 
industries  located  thereon  or  reached  thereby  without  any 
liability  to  reduce  the  rental  agreed  to  be  paid  by  the  second 
party  hereunder,  and,  to  that  end,  to  extend  this  spur  track 
or  connect  there  with  other  spurs. 
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The  party  of  the  second  part  covenants  and  agrees : 

Fourth.  That  it  will  grade  and  prepare  the  roadbed  for 
said  side  or  spur  track,  in  manner  satisfactory  to  the  rail- 
road company,  and  will  furnish  and  deliver  on  said  roadbed 
all  necessary  cross  and  switch  ties  and  labor  laying  track; 
and,  further,  that  he  will  maintain  said  side  or  spur  track  in 
condition  satisfactory  to  the  railroad  company,  after  the 
same  shall  have  been  constructed  as  aforesaid. 

Fifth.  That  the  railroad  company  shall  not  be  liable  as  a 
common  carrier,  nor  as  a  bailee,  for  any  property  loaded  into 
any  car  on  said  side  or  spur  track,  until  said  car  is  attached 
or  coupled  to  the  engine  or  train  by  which  it  is  to  be  moved 
from  said  side  or  spur  track  toward  its  destination,  or  until 
a  bill  of  lading  shall  have  been  issued  to  the  party  of  the 
second  part  therefor,  and  that  until  said  car  is  so  attached 
or  coupled  up,  or^until  said  bill  of  lading  is  issued,  the  said 
car  and  its  contents  shall  be  deemed  and  held  to  be  in  pos- 
session of  the  party  of  the  second  part,  as  far  as  liability  is 
concerned.  That  said  party  of  the  second  part  further 
agrees  that  all  shipments  consigned  to  him  for  delivery  on 
said  side  or  spur  track  shall  be  deemed  to  have  been  fully 
and  completely  delivered  as  soon  as  the  car  or  cars  contain- 
ing such  shipment  shall  have  been  placed  on  said  side  or 
spur  track,  and  detached  from  the  engine  or  train  on  which 
it  was  moved,  and  that  said  railroad  company  shall  there- 
upon be  fully  and  completely  relieved  of  any  further  liability 
therefor,  either  as  common  carrier  or  bailee. 

Sixth.  That  the  privileges  hereby  granted  as  to  shipping 
and  receiving  goods  and  merchandise,  from  or  on  said  side 
or  spur  track,  shall  not  extend  to  any  other  person  or  per- 
sons than  the  party  of  the  second  part  hereto;  provided, 
however,  the  said  railroad  company  may  extend  and  grant 
such  privileges  to  other  parties  under  the  terms  and  condi- 
tions set  forth,  but  not  to  such  extent  or  to  such  number  of 
persons  as  will  interfere  with  the  rights  of  the  party  of  the 
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second  part,  or  impair  the  utility  of  the  said  side  or  spur 
track  for  his  proper  purposes,  as  herein  set  out. 

Seventh.  That  said  party  of  the  second  part  further  cov- 
enants and  agrees  with  the  said  railroad  company  that  he 
will  promptly  load  and  unload  at  his  own  proper  cost  and 
expense  any  and  all  cars  that  may  be  moved  to  and  upon  and 
from  the  said  side  or  spur  track  for  his  use,  or  consigned  to 
or  by  him,  and  all  said  cars,  including  tank  cars,  shall  be 
subject  to  car  service  rules ;  and  that  he  will  promptly  pay 
all  such  car  service  charges  as  may  accrue  to  the  said  railroad 
company  for  any  undue  or  improper  detention  of  said  cars ; 
and  that  he  will  not  claim  or  attempt  to  collect  penalties  for 
failure  to  deliver  freight  to  furnish  cars  for  loading  or  for 
failure  to  promptly  transport  any  freight  which  may  be 
shipped  by  or  to  him,  provided  such  deliveries  or  movements 
of  freights  are  performed  with  due  diligence  by  the  railroad 
company;  and  that  all  such  cars  placed  upon  said  side  or 
spur  track  shall  be  returned  to  the  said  railroad  company  in 
the  same  condition  as  when  delivered;  and,  in  the  event  of 
the  destruction  of  or  injury  or  damage  to  any  such  cars 
while  on  the  said  side  or  spur  track,  the  said  party  of  the 
second  part  will  make  good  and  pay  to  the  railroad  com- 
pany all  loss  or  damage  occasioned  by  such  destruction  or 
injury,  unless  said  party  of  the  second  part  shall  show  and 
prove  that  the  said  destruction,  damage,  or  injury  resulted 
from  the  negligence  of  the  said  railroad  company  or  its 
agents  or  employees  in  the  lawful  discharge  of  their  duties. 

Eighth.  That  from  and  after  the  construction  of  said  side 
or  spur  track  he  will  ship  and  receive  over  the  line  of  rail- 
road controlled  and  operated  by  the  said  railroad  company 
all  goods  delivered  by  him  or  received  by  him  to  and  from 
points  reached  by  the  line  of  railroad  of  the  said  railroad 
company,  and  its  connecting  lines  or  roads,  provided  that 
the  rates  or  freight  charges  of  the  said  railroad  company 
shall  not  be  higher  than  the  lawful  rates  over  other  trans- 
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portation  companies  for  like  goods  to  and  from  such  points, 
and  that  reasonably  prompt  service  and  delivery  is  made. 

Ninth.  That  he  will  promptly  load  and  unload  at  his  own 
proper  cost  and  expense  all  cars  placed  on  said  side  or  spur 
track  in  accordance  with  the  rules  and  regulations  of  the 
Southeastern  Demurrage  Bureau  subject  to  demurrage 
charges  thereby  provided,  and  that  he  will  return  all  such 
cars  as  may  be  placed  thereon  in  as  good  order  and  condition 
as  when  placed  there,  and  that  he  will  promptly  pay  to  the 
railroad  company  all  damages  sustained  by  such  cars  which 
are  in  any  way  due  to  the  acts  of  commission  or  omission  of 
said  party  of  the  second  part,  his  agents,  servants,  or 
employees. 

Tenth.  It  is  distinctly  covenanted  and  agreed  that,  inas- 
much as  the  second  party  desires  for  his  convenience  to  use 
the  premises  leased,  notwithstanding  the  proximity  of  rail- 
road tracks,  engines,  and  machinery  thereto,  and  the  opera- 
tion of  trains  in  the  vicinity  and  the  risk  of  fire  on  account 
thereof,  and  on  account  of  the  situation  of  the  spur  track 
and  environments,  any  and  all  risks  of  fire  to  any  property 
at  any  time  upon  or  contiguous  to  said  spur  track,  is  assumed 
by  the  second  party,  and  the  second  party  hereby  releases  the 
said  first  party  from  all  claims  for  damages  arising  or  result- 
ing from  fire  communicated  to  any  improvements  located  or 
placed  on  or  contiguous  to  said  spur  track,  whether  caused 
by  locomotives,  cars,  engines,  or  machinery,  or  the  operation 
thereof,  or  extending  thereto  from  any  fire  on  the  property 
of  the  party  of  the  first  part,  and  the  second  party  agrees  to 
indemnify  the  first  party,  and  hold  it  harmless  from  and 
against  all  claims  and  demands  of  every  nature  on  account 
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any  other  fire  upon  the  property  of  the  party  of  the  first 
part,  whether  leased  or  not,  and  which  may  extend  to  the 
premises  herein  leased,  saving  and  excepting  such  injury, 
loss,  or  damage  as  may  be  directly  occasioned  by  the  gross 
negligence  of  the  first  party. 

Eleventh.  That  the  title  in  the  rails,  spikes,  fastenings, 
and  other  appliances,  furnished  by  the  railroad  company, 
shall  be  and  remain  in  the  said  railroad  company,  and  that 
said  appliances  shall  not  be  or  become  fixtures  upon  the  real 
estate  whereon  said  spur  is  built. 

Twelfth.  That  the  said  railroad  company  shall  be  released 
and  discharged  from  and  shall  not  be  liable  for  damages  to 
stock  of  the  party  of  the  second  part,  which  may  be  injured 
or  killed  on  or  contiguous  to  said  side  or  spur  track ;  that  he 
will  and  does  hereby  assume  the  duty  of  keeping  the  road- 
bed and  right  of  way  of  said  side  or  spur  track  clean  and 
clear  of  combustible  and  inflammable  materials. 

Thirteenth.  It  is  mutually  covenanted  and  agreed  that  this 
contract  shall  remain  and  be  in  force  for  the  space  of  one 
year  from  date  hereof,  provided  there  is  in  the  meantime  no 
violation  or  breach  of  any  of  the  stipulations  on  the  part  of 
the  said  party  of  the  second  part ;  that  at  the  end  of  the  said 
period  of  one  year,  if  this  contract  shall  then  be  in  force  and 
effect  under  its  terms  and  stipulations,  it  may  be  renewed 
and  extended  by  the  party  of  the  second  part  for  another 
period  of  one  year,  upon  the  same  terms,  conditions  and  stip- 
ulations as  are  herein  contained  upon  the  party  of  the  second 
part,  giving  to  the  railroad  company,  at  least  30  days  before 
the  expiration  of  said  one  year,  written  notice  of  his  inten- 
tion and  desire  for  such  renewal  and  extension,  and  in  such 
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of  freight  shipped,  to  and  from  said  sidetrack,  for  the 
account  of  the  party  of  the  second  part,  shall  in  the  opinion 
of  the  said  railroad  company  be  sufficient  to  jystify  such 
extension  and  renewal  of  this  contract  and  the  maintenance 
of  the  said  side  or  spur  track,  and  continue  in  force  there- 
after and  until  30  days'  written  notice  shall  be  given  by 
either  the  said  railroad  company  or  the  party  of  the  second 
part  to  the  other  of  its  desire  to  terminate  and  end  the  same, 
and  upon  such  written  notice  then  so  given  this  contract, 
shall  terminate  and  be  at  an  end. 

Fourteenth.  That  the  said  railway  company  shall  have 
the  right,  privilege,  and  power  to  cancel,  annul,  determine, 
and  put  an  end  to  this  agreement  upon  30  days'  notice  in 
writing  to  the  party  of  the  second  part,  and  same  shall  be 
likewise  cancelled,  in  the  event  of  the  failure  of  the  said 
party  of  the  second  part  to  keep  and  perform  any  of  the 
covenants,  conditions,  agreements,  and  stipulations,  herein 
contained,  on  its  part  to  be  kept  and  performed. 

Fifteenth.  That  in  consideration  of  the  construction  and 
operation  of  said  side  or  spur  track  as  aforesaid  he  will,  and 
hereby  does,  waive  any  and  all  right  to  collect  any  penalty 
or  penalties  upon  said  railroad  company  by  law  or  order  of 
any  corporation  or  railway  commission,  in  event  of  failure 
to  deliver,  or  for  delay,  or  any  other  cause,  and  agree  that  he 
will  not  demand  or  collect  any  such  penalty  or  penalties  in 
connection  with  any  business  originating  on  or  delivered  on 
said  side  or  spur  track. 

Sixteenth.  And  the  said  party  of  the  second  part  expressly 
covenants  with  the  first  party  he  will  at  his  own  proper  cost 
and  expense,  provide,  build  and  furnish  and  at  all  times 
hereafter  during  the  continuance  and  existence  of  this  con- 
tract maintain  and  keep  in  good  repair  such  suitable  and 
proper  crossings  as  may  be  necessary  for  the  intersection  of 
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track  or  of  any  public  road  or  street  which  the  said  side  or 
spur  track  may  cross ;  such  crossings  to  be  built,  constructed 
and  maintained  in  manner  satisfactory  to  and  approved  by 
the  railroad  company. 

Seventeenth*  That  he  will  from  time  to  time  and  at  all 
times  during  the  continuance  of  this  lease,  and  the  term 
hereby  granted,  pay  to  the  first  party,  whenever  or  as  soon 
as  demanded  by  it,  any  and  all  taxes  or  assessments  of  every 
kind  whatsoever  imposed,  or  levied  upon  the  said  track,  their 
value  and  use,  whether  State,  county,  or  mimicipal. 

Eighteenth.  It  is  further  mutually  covenanted  and  agreed 
that  the  said  party  of  the  second  part  will  take  care  of,  light, 
clean,  and  put  up  and  take  down  each  day  all  switch  lights 
that  may  be  necessary  on  accoimt  of  the  aforesaid  siding-, 
the  party  of  the  first  part  to  furnish  the  necessary  and. 
required  switch  lights,  oil,  wicks,  etc. 

Messrs,  Simeon  Hyde  and  Octavos  Cohen,  for  appellant, 
submit:  Letters  were  part  of  contract,  and  extended  its 
terms  before  date  of  fire,  and  cite :  34  S.  C.  301 ;  92  S.  C. 
95.  Duty  of  Court  to  construe  the  letters:  61  S.  C.  276; 
96  S.  C.  14;  96  S.  C.  74;  92  S.  C.  95. 

Messrs,  Nathan  &  Sinkler  and  B,  /.  Dennis,  for  respond- 
ent. 

July  17,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Gage. 

Action  for  tort,  for  the  destruction  by  fire  from  a  locomo- 
tive engine  of  a  sawmill  plant,  brought  under  the  statute 
(Civ.  Code  1912,  section  3226).  The  plaintiff  had  a  ver- 
dict for  $6,000,  and  the  defendant  appeals. 

There  are  four  exceptions,  and  several  assignments  of 
error  in  each.  But  the  controlling  issues  are  few  and  con- 
spicuous.    They  may  be  stated  under  two  heads :  ( 1 )  Did 
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the  defendant  put  out  the  fire?  (2)  What  amount  of  care 
was  due  by  the  defendant,  in  view  of  the  special  contract 
denominated  the  spur  contract  agreement  ? 

The  plaintiff  had  a  sawmill  in  Berkeley,  not  far  north  of 
St.  Stephens  station,  on  the  west  side  of  the  defendant's 
railroad  track.  The  mill  was  built  on  plaintiff's  land,  and  a 
spur  track  was  laid  to  it  from  defendant's  main  line.  This 
spur  track  was  built  under  a  written  contract  betwixt  the 
parties,  the  provisions  of  which  are  pleaded  in  defense,  and 
to  which  reference  will  hereinafter  be  made. 

The  mill  was  idle  and  unoccupied  at  the  time  of  the  fire. 

The  fire  occurred  August  6,  1912,  midday  betwixt  1  and  2 

o'clock.     On  that  day,  between  11  and  12  o'clock,  a  through 

train  of  passenger  cars  running  south,  went  dead  on 

1  the  track  opposite  the  mill  and  30  or  40  feet  north 
of  it,  and  there  remained  a  half  hour  until  a  follow- 
ing local  train  from  Florence  came  up  behind  it  and  pushed 
it  into  St.  Stephens.  Some  of  the  defendant's  witnesses 
testified :  That  the  pushing  engine  "was  laboring  like  it  had 
a  double  load ;"  that  "there  was  a  lot  of  sawdust  and  waste 
lumber  and  stuff  around  there ;"  that  "everything  was  dry;" 
that  the  wind  was  blowing  15  miles  per  hour  from  the 
engine  towards  the  mill  (weather  bureau)  ;  that  the  engine 
had  spark  arresters  in  good  repair;  that  there  was  no  fire 
apparent  about  the  mill  about  1  o'clock ;  that  the  engine  was 
within  30  yards  of  the  mill. 

It  was  a  wise  exercise  of  judgment  by  the  Circuit  Court 
to  submit  to  the  jury  whether  or  not,  under  all  the  circum- 
stances, the  defendant's  engine  put  out  the  fire.  It  would 
have  been  error  to  have  granted  a  nonsuit  or  to  have  directed 
a  verdict.  Fires  along  railroad  tracks  are  of  such  common 
occurrence  that  their  origin  may  be  safely  left  to  proof  by 
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The  amount  of  care  due  by  the  defendant  under  the 

terms  of  the  spur  contract  will  be  considered  along  with 

the  defense  which  arises  out  of  that  contract.     And  that  is 

the  second  real  defense  pleaded  and  relied  upon  by 

2  the  defendant.  When  the  mill  was  built  and  before 
the  spur  track  was  laid  to  it,  the  parties  hereto  made 
a  remarkable  agreement.  It  contains  18  paragraphs,  and 
ought  to  be  printed  with  the  report  of  the  case,  and  so  also 
ought  the  correspondence  betwixt  the  parties  beginning 
March  20,  1912,  and  ending  October  4,  1912,  both  inclusive. 

The  defendant  relies  upon  the  tenth  and  thirteenth  para- 
graphs of  that  agreement,  and  the  correspondence  betwixt 
the  parties,  to  reduce  its  liability  from  that  fixed  by  the 
statute  to  that  of  slight  care.  But  for  the  agreement,  the 
defendant  would  be  liable.  Does  the  agreement  relieve  it? 
By  the  words  of  the  agreement,  it  was  operative  only  from 
November  10,  1910,  to  November  10,  1911.  This  fire 
occurred  August,  1912,  and  at  that  time  there  was  no  agree- 
ment unless  the  parties  had  after  November  10,  1911, 
"renewed  and  extended  it  for  another  year.*'  The  method 
for  such  renewal  is  prescribed  by  the  thirteenth  paragraph 
of  the  agreement,  to  wit,  by  the  plaintiff  "giving  to  the  rail- 
road company,  at  least  thirty  days  before  the  expiration  of 
the  said  one  year,  written  notice  of  his  intentions  and  desire 
for  such  renewal  and  extension."  Confessedly  that  method 
was  not  pursued;  nobody  claims  it  was.  If  there  was  any 
renewal  of  it  at  all,  it  was  dehors  the  agreement.  The 
defendant  relies  on  the  correspondence  betwixt  the  parties, 
before  referred^to,  to  evidence  the  renewal.  There  is  none 
else. 

The  Court  below  left  it  to  the  jury  to  say  whether  the  let- 
ters meant  so  much ;  and  the  defendant  has  excepted  to  that, 
upon  the  ground  that  it  was  the  sole  province  of  the  Judge 
to  construe  the  letters,  and  to  tell  the  jury  what  they  meant ; 
and  further,  that  they  meant  the  contract  was  renewed  and 


Digitized  by 


Google 


500  RlTTENBERG  V.   RAILROAD    COMPANY. 

Opinion  of  the  Court.  [99  S.  C. 

extended  for  another  year,  to  wit,  until  November  10,  1912; 
and  that  the  Court  ought  so  to  have  directed  the  jury. 

The  issue  of  law,  therefore,  is  not  the  construction  of  the 
agreement  of  the  parties,  no  part  of  it ;  but  whether  by  the 
letter  writings  that  agreement  has  been  "renewed  and 
extended"  for  a  year  after  its  expiration.  It  w^as  not  sought 
to  explain  the  letters  by  parol  testimony;  they  speak  for 
themselves. 

Granting  that  it  was  the  province  of  the  Court  to  construe 
the  meaning  of  the  letters,  and  that  it  was  error  to  have  left 
their  meaning  to  the  jury,  which  is  not  adjudged;  yet,  in 
our  opinion,  the  letters  plainly  do  not  amount  to  "written 
notice  of  the  plaintiff's  intention  or  desire  for  such  renewal 
or  extension;''  nor  do  they,  by  implication,  suggest  that  the 
plaintiff  desired  a  renewal  or  extension  of  the  contract  for  a 
year  after  November  10,  1911. 

The  first  letter  was  written  five  months  after  the  contract 
had  expired.  Had  the  fire  occurred  within  these  five 
months,  there  would  have  been  no  proven  act  by  plaintiff 
which  defendant  might  claim  as  a  renewal  or  extension  of 
the  contract.  The  utmost,  therefore,  which  the  defendant 
may  contend  for  from  the  letters,  is  that  from  March  20, 
1912  (the  date  of  plaintiff's  first  letter),  there  was  a 
renewal.  But  if  so,  for  what  length  of  time,  a  year  from 
the  date  of  that  letter,  or  a  year  from  the  10th  of  November, 
1911? 

There  had  been  the  exchange  of  six  letters  up  to  the  time 
of  the  fire.  By  them  the  parties  had  not  come  to  any  conclu- 
sion about  the  operation  of  the  plant  or  the  spur  track;  the 
status  was  unsettled  on  August  6,  1912.  The  plaintiff  sug- 
gested, in  the  letter  of  August  8,  1912,  that  he  had  a  plan  to 
sell  out  the  plant ;  but  the  agreement  prohibited  an  extension 
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should  be  nailed  down  pending  resumption  of  operations,  or 
whether  it  should  be  taken  out.  The  presence  of  the  spur 
track  did  not  add  to  defendant's  fire  risks.  There  was  no 
causal  connection  betwixt  the  presence  of  a  spur  and  the 
damage  of  fire  from  locomotive  engines  to  the  plant.  The 
plaintiff  had  to  agree  to  exempt  defendant  to  get  the  use  of 
a  spur.  At  all  events,  five  months  after  the  agreement  had 
expired  by  its  own  terms,  the  mill  was  idle,  and  the  spur 
track  was  not  in  use ;  and,  when  the  fire  occurred,  the  parties 
had  not  yet  by  formal  notice,  or  implication,  agreed  to  con- 
tinue the  force  and  effect  of  its  many  covenants  set  out  in 
the  eighteen  paragraphs.  The  agreement  had  expired,  and 
there  was  no  exemption  for  the  defendant's  liability. 

The  appellant  makes  one  more  issue,  and  that  is  the  value 
of  the  burned  property.  That  was  a  question  for  the  jury. 
There  was  no  wrong  statement  of  the  law. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


8985 

BELL  V.  BELL  ET  AL, 

(84  S.  E.  869.) 

Appeal  axd  Errob.    Case.    Detebmixatton  of  Issue  of  Fact. 

1.  Both  appellant  and  respondent  are  charged  with  the  duty  to  see 
that  the  transcript  of  testimony  in  case  on  appeal  is  correct. 

2.  Where  defects  in  preparation  of  case  materially  affect  the  presenta- 
tion of  an  issue  of  fact,  they  are  sufficient  to  warrant  a  retrial  of 
such  issue. 

8.  Where  the  determination  of  a  question  of  fact  arising  upon  an  appeal 
in  chancery  cases,  depends  upon  the  credibility  of  witnesses,  tlie 
Court  may  direct  the  trial  of  such  issue  by  the  jury. 
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4.  Where  a  comparison  of  the  transcript  with  the  testimony  as  shown 
by  the  master^s  notes  reveals  material  omissions  and  misstatements 
due  to  the  negligence  of  both  parties  as  to  an  issue  of  fact,  the  case 
may  be  remanded  for  trial  of  such  issue. 

Before  Memminger^  J.,  November,  1913,  Greenville. 

Rehearing  of  issues  on  account  of  mistake  of  counsel  in 
preparation  of  case. 

Messrs.  McLaughlin  &  Smith,  for  appellant. 

Messrs,  Elliott  &  Herbert,  for  respondent. 

December  1,  1914. 

Per  Curiam  :  The  respondent  has  moved  the  Court  to 
have  this  cause  reargued,  chiefly  because  the  testimony  in 
the  case  was  incorrectly,  though  unintentionally,  typed  by 
the  appellant. 

The  appellant  admits  some  errors  in  transcribing  the  tes- 
timony from  the  master's  notes,  and  some  of  them  are 
material,  but  the  manner  of  the  c9mmission  of  them  was 
explained  by  appellant. 

The  fault  lies  equally  with  appellant  and  respondent;  it 
was  the  business  of  both  to  see  that  a  correct  copy  of 

1  the  testimony  was  furnished  the  Court.  And  no 
excuse  has  been  made  therefor,  except  that  which 
always  follows  negligence. 

These  omissions  refer  almost  entirely  to  the  issue  of 
notice  from  Bell  to  Lakin ;  they  do  not  refer  to  the  issue  of 
estoppel  by  Alice. 

On  that  last  issue  we  have  no  reason  to  open  the  case ;  we 
are  content  to  abide  the  opinion  we  have  expressed  there- 
about. 

As  matter  of  law,  plainly,  if  Lakin  had  verbal  timely 
notice  from  Bell  that  the  title  was  not  good,  he  cannot  hold 
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it  against   Bell,   although  reputable  counsel  advised   him 
rightly  that  bis  paper  title  was  good. 

We  have  examined  with  some  care,  since  the  motion  was 
made,  the  master's  notice  of  testimony. 

They  are  very  much  defaced;  but  a  comparison  of  that 
testimony  with  the  testimony  furnished  the  Court  reveals 
three  omissions  and  one  misstatement. 

These  errors  are  all  relevant  to  the  issue  of  notice;  we 
ought  to  have  had  the  full  and  correct  testimony,  for  the 
issue  was  one  solely  of  fact;  and  was  dependent  upon  the 
credibility  of  the  witnesses;  and  credibility  depended  much 
upon  consistency  of  the  witnesses. 

We  express  no  opinion  upon  the  weight  of  the 

2  omission;  but  we  are  of  the  opinion  that  they  are 
sufficient  to  warrant  a  retrial  of  the  issue  of  notice. 

Yet  there  is  now  no  time  to  retry  the  cause  here.    For  that 
reason,   and   because   the   issue   depends   upon   the 

3  credibility  of  the  witnesses,  we  direct  a  trial  of  it  by 
a  jury. 

The  cause  is,  therefore,  remanded  to  the  Circuit  Court, 
with  direction  to  submit  this  issue  to  a  jury,  to  wit : 

4  "Did  Isaac  Lakin  have  notice  of  the  claim  of  title  in 
the  premises  by  Richard  Bell  before  he,  Lakin,  paid 

to  Alice  Bell  the  purchase  price  therefor  ?" 

Let  the  answer  be  yes  or  no,  as  the  jury  may  conclude. 

Let  Lakin  be  the  actor  therein. 

And  let  the  verdict  be  reported  back  to  this  Court. 

Another  issue  of  betterments,  held  in  abeyance,  may  be 
renewed  before  the  Circuit  Court  before  the  master,  in  the 
event  the  jury  shall  decide  the  issue  of  notice  for  Lakin. 
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STATE  V.  ROGERS. 

(88  S.  C.  971.) 

Crimikal  Law.    CoKnsssiOKS.     Eyiiibncb.    Issuxs.    Tbial. 

1.  Criminal  Law — Cokfbssiok — Admissibilitt. — ^A  confession  is  not 
admissible  unless  it  is  voluntary,  and  whether  it  is  voluntary  is,  in 
the  first  instance,  for  the  presiding  Judge,  but  the  jury  are  the  final 
judges  of  the  fact. 

2.  Criminal  Law — Cokfesbion — Voluktary — Burden  of  Proof. — ^The 
State,  seeking  to  introduce  a  confession  in  evidence,  has  the  burden 
oi  proving  that  it  was  voluntary,  and  there  is  no  presumption  of 
law  that  it  was  voluntary. 

8.  Criminal  Law — Confession — Voluntary — Evidbnce — Submission  to 
Jury. — Where  the  Court,  excluding  the  jury  while  hearing  evidence 
on  the  question  whether  a  confession  was  voluntary,  decided  that  it 
was  voluntary,  the  State,  on  the  jury  being  recalled,  must  show 
the  facts  leading  up  to  the  confession  and  introduce  again  all  the 
testimony  on  which  the  Judge  based  his  ruling,  so  that  they  may 
finally  determine  whether  the  confession  was  voluntary. 

Before  Maui^din^  J.,  Greenville,  August,  1914.  Re- 
versed. 

From  a  judgment  on  conviction  for  murder,  the  defend- 
ant appeals.     The  facts  are  stated  in  the  opinion. 

Mr,  R,  M.  DeSha^e,  for  appellant,  submits:  Where  the 
testimony  as  to  circumstances  under  which  a  confession  was 
made  is  conflicting,  it  must  be  submitted  to,  and  passed  upon 
by,  the  jury:  1  Strob.  L.  378;  36  S.  C.  534;  54  S.  C.  174; 
13  S.  C.  395;  47  Ga.  572;  84  Ga.  613;  Underbill  on  Crimi- 
nal Evidence  126.  Where  inducements  have  been  offered 
their  influence  may  be  presumed  to  continue:  1  Greenleaf 
221;  66  N.  C.  538;  36  S.  C.  324. 

Mr.  Solicitor  Bonham,  for  the  respondent. 

Footnote.— See  note  in  50  L.  R.  A.  (N.  S.)  1077  to  1089  as  to  when 
confession  is  voluntary,  and  by  whom  its  character  is  to  be  deterinlned. 
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December  31,  1914. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Chief 
Justice  Gary. 

This  is  an  appeal  from  the  sentence  of  death  imposed 
upon  the  defendant  for  murder. 

The  first  exception  is  as  follows : 

'^Because  his  Honor,  the  presiding  Judge,  erred  in  refus- 
ing to  charge  the  following  request  to  charge,  'That  the  jury 
cannot  convict  on  the  alleged  confession  of  Junius  Rogers 
unless  they  find  in  the  evidence  submitted  to  them  that  the 
alleged  confessions  were  free  and  voluntary.  In  the  absence 
of  positive  proof  that  the  alleged  confessions  were  free  and 
voluntary,  there  is  no  presumption  of  law,  that  they  were 
free  and  voluntary,  and  in  not  sustaining  a  motion  for  a  new 
trial  on  that  ground.*' 

A  confession  is  not  admissible  unless  it  is  voluntary,  and 

the  question  whether  it  is  voluntary,  must  be  determined, 

in  the  first  instance,  by  the  presiding  Judge,  but  the 

1  jury  must  be  the  final  arbiters  of  such  fact.     State  v. 
Branham,  13  S.  C.  Z%9\  State  v.  Workman,  15  S.  C, 

540;  State  v.  Carson,  36  S.  C.  524,  15  S.  E.  588. 

As  a  confession  is  not  admissible  unless  it  is  voluntary, 
it  necessarily  follows,  that  the  burden  rests  upon  the 

2  State  to  show,  that  it  was  voluntary ;  and  that  there 
is  no  presumption  of  law,  that  it  was  voluntary. 

The  second  exception  is  as  follows : 

'^Because  his  Honor,  the  presiding  Judge,  erred  in  allow- 
ing the  witnesses  for  the  State  to  testify  as  to  the  alleged 
confession  of  the  defendant  over  the  defendant's  objection, 
said  confession  being  involuntary  and  clearly  inadmissible, 
and  error  in  not  sustaining  defendant's  motion  for  a  new 
trial  on  that  ground." 

There  were  three  confessions,  two  of  which  were  made 
during  the  night  and  the  other,  next  morning. 
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His  Honor,  the  presiding  Judge,  ruled  that  the  first  and 
second  confessions  were  not  admissible,  but  allowed  the 
State  to  introduce  in  evidence  the  third  confession. 

When  the  question  arose  as  to  the  admissibility  of  the  con- 
fessions, his  Honor,  the  presiding  Judge,  requested  the  jury- 
to  retire,  and  while  they  were  in  their  room,  the  State  intro- 
duced a  great  deal  of  testimony,  for  the  purpose  of 
3  showing  that  the  second  and  third  confessions  were 
voluntary — there  being  no  question  that  inducements 
were  held  out,  when  the  defendant  made  the  first  confes- 
sion. 

The  defendant  was  under  arrest  when  all  the  confessions 
were  made. 

After  the  jury  was  recalled  to  the  Court  room,  no  testi- 
mony was  introduced,  for  the  purpose  of  showing  that  the 
confessions  were  voluntary ;  and,  as  there  was  a  failure  on 
the  part  of  the  State  to  show  such  fact,  except  by  testimony 
which  was  not  submitted  to  the  jury,  the  third  confession 
was  erroneously  admitted. 

The  third  exception  is  as  follows : 

"Because  his  Honor,  the  presiding  Judge,  erred  in  send- 
ing and  keeping  the  jury  from  the  Court  room,  and  keeping 
from  them  all  evidence  of  the  circumstances,  leading  up  to 
the  alleged  confessions,  and  all  evidence  as  to 
1,  3  whether  the  alleged  confessions  were  free  and  volun- 
tary, it  being  a  question  of  fact,  whether,  under  all 
the  circumstances,  they  believed  them  to  be  free  and  volun- 
tary, and  in  not  sustaining  defendant's  motion  for  a  new 
trial  on  this  ground.** 

The  defendant  was  entitled  to  have  all  the  testimony  con- 
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It  is  the  judgment  of  this  Court  that  the  judgment  of  the 
Circuit  Court  be  reversed,  and  that  the  case  be  remanded  to 
that  Court  for  a  new  trial. 


8988 

STATE  V.  TERRY. 

(88  S.  E.  970.) 

Crimikal  Law.    Game  akd  Fish  Laws. 

Fish — Statutory  Regulation — Construction. — The  object  of  Criminal 
Code  1912,  sec.  775,  prohibiting  the  catching  and  sale  of  fish  during 
specified  months,  is  to  protect  the  fish  in  the  waters  of  the  State  only, 
and  one  cannot  be  convicted  for  selling  fish  during  the  prohibited 
period,  where  the  fish  came  from  another  State. 

Before  Hon.  C.  J.  Ramage^  Columbia,  special  Judge, 
October,  1914.     Affirmed. 

The  defendant-respondent,  F.  S.  Terry,  was  tried  and 
convicted  before  Magistrate  H.  F.  Buechel,  of  Richland 
county,  with  the  violation  of  section  755  of  the  Criminal 
Code,  in  two  sei)arate  cases,  one  charging  the  unlawful  sale 
of  game  fish,  jackfish,  and  the  other  with  unlawful  sale 
of  game  fish,  bream,  in  Richland  county,  on  the  9th  of  April, 
1914,  and  was  sentenced  to  pay  a  fine  of  twenty  dollars  in 
each  case.  From  these  convictions  and  sentences  passed 
by  reason  thereof,  he  appealed  to  the  Court  of  General 
Sessions  for  Richland  county,  and  his  appeal  was  heard  dur- 
in  the  Fall  term  of  Court,  1914,  before  special  Judge  C.  J. 
Ramage,  who  reversed  the  findings  of  the  magistrate,  and 
held  that  the  statute  to  protect  game  fish  did  not  apply  to 
sales  of  game  fish  imported  from  other  States. 

The  testimony  showed  clearly  that  the  game  fish  alleged 
to  have  been  sold  were  caught  beyond  the  limits  of  this  State 
and  imported  into  South  Carolina  and  sold  by  defendant- 
respondent. 
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The  State  appealed  to  this  Court  on  the  following  excep- 
tions : 

1.  That  his  Honor  erred  in  holding  "that  the  object  of  the 
statute  was  to  protect  the  fish  in  the  waters  of  our  own  State 
and  not  those  from  the  waters  of  another  State.  That 
clearly  is  the  object  of  the  statute  and  its  scope  is  not  to  be 
extended,  unless  the  intent  is  clear  and  evident ;"  whereas,  it 
is  respectfully  submitted,  his  Honor  should  have  held  that 
it  was  unlawful  to  sell  game  fish  during  the  closed  season 
mentioned  in  the  statute  without  regard  to  where  they  were 
caught  or  where  they  came  from. 

Mr,  Solicitor  Cobb,  for  appellant,  submits :  The  statute  is 
general  and  definite  in  its  terms.  The  statute  is  within  the 
power  of  the  State  legislature:  19  Cyc.  1008,  1010. 

Mr.  Assistant  Attorney  General  Dominick,  also  for  appel- 
lant, submits :  The  statute  is  constitutional  under  article  I, 
sec.  5,  of  the  Constitution:  211  U.  S.  31 ;  53  L.  Ed.  75 ;  134 
Fed.  282,  distinguished.  It  is  not  in  violation  of  the  com- 
merce  clause  of  the  Federal  Constitution.  It  applies  to  all 
game  caught  either  within,  or  without  the  State:  134  Fed. 
282 ;  24  Stats.  385 ;  Crim.  Code,  sec.  755 ;  92  U.  S.  214;  23 
L.  Ed.  563;  U.  S.  Comp.  Stats.  1901,  p.  3182  (the  Lacey 
Act) ;  special  legislation,  art.  Ill,  sec.  34;  76  S.  C.  21 ;  30 
S.  C.  360. 

Messrs.  Barron,  McKay,  Frierson  &  Moffatt,  for 
respondent,  submit :  The  title  limits  the  statute  to  the  pro- 
tection of  fish  in  the  State  of  South  Carolina,  and  thisi 
applies  to  the  proviso :  Endlich  on  Interpretation  of  Statutes 
(ed.*  of  1888),  pp.  254-255,  sec.  184  and  185,  186;  42  Am. 
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Conflict  with  commerce  clause  of  the  Federal  Constitution: 
211  U.  S.  31 ;  53  L.  Ed.  75 ;  134  Fed.  282;  164  N.  Y.  100. 

January  1,  1915. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice 
Gage. 

The  argument  has  covered  a  wide  range,  but  of  ground 
upon  which  we  need  not  go. 

The  primary  and  controlling  issue  is  the  meaning  of  our 
statute. 

The  statute  is  set  out  as  section  755  of  the  Criminal  Code 
of  Laws ;  and  the  5th  proviso  of  the  section  is  the  exact  pro- 
vision which  the  defendant  is  charged  to  have  violated. 

The  Circuit  Judge  has  expressed  our  view  of  the  statute 
in  these  words :  "It  is  plain  to  my  mind  that  the  object  of  the 
statute  was  to  protect  the  fish  in  the  waters  of  our  own  State 
and  not  those  from  the  waters  of  another  State.  That 
clearly  is  the  object  of  the  statute  and  its  scope  is  not  to  be 
extended,  unless  the  intent  is  clear  and  evident." 

We  are,  therefore,  of  the  opinion  that  the  order  below  be 
affirmed,  and  it  is  so  directed. 


END  OF  THIS  VOIvUME. 
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Memorial  Exercises  in  Honor  of  Hon.  Ejmest 
Gary,  Late  Circuit  Judge. 

On  January  8,  1915,  the  Court  being  in  session,  Messrs. 
Justices  Hydrick,  Watts,  Fraser  and  Gage,  sitting. 

At  twelve  o'clock,  noon,  Mr.  Justice  Hydrick,  presid- 
ing, announced  to  the  Bar  that  the  hour  had  arrived  which 
they  had  requested  set  apart  as  a  time,  at  which  a  suitable 
tribute  to  the  memory  of  the  Honorable  Ernest  Gary,  late 
Circuit  Judge,  might  be  expressed. 

Hon.  D.  C.  Ray,  ex-Attorney  General,  then  arose  and 
stated  that  the  President  of  the  Bar  Association  of  Richland 
county,  Mr.  W.  H.  Lyles,  being  unavoidably  prevented  from 
attending,  had  requested  him  to  present  to  the  Court  the  fol- 
lowing preamble  and  resolutions,  which  had  been  adopted 
by  that  association  in  memory  of  the  late  Judge  Ernest  Gary : 

Whereas,  On  the  30th  day  of  June,  1914,  the  Honorable 
Ernest  Gary,  Judge  of  the  Fifth  Judicial  Circuit  of  South 
Carolina,  departed  this  life;  and, 

Whereas,  His  death  is  felt  as  a  grievous  affliction  to  the 
people  of  the  State  and  more  particularly  to  the  Bar; 

Be  it  resolved,  That  in  the  death  of  Judge  Ernest  Gary, 
the  State  is  called  upon  to  mourn  the  loss  of  a  faithful  officer, 
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Resolved,  That  for  the  purpose  of  placing  upon  record 
the  sentiments  of  the  Columbia  Bar,  these  resolutions  be 
inscribed  upon  the  minutes  of  the  Court. 

Resolved,  That  a  copy  of  same  be  transmitted  to  the  fam- 
ily of  the  deceased,  and  published  in  the  daily  papers." 

Hon.  D.  C.  Ray^  upon  presenting  the  foregoing  resolu- 
tions, said : 

**Your  Honors:  It  was  my  good  fortune  to  enjoy  the 
friendship  of  Ernest  Gary,  for  a  period  covering  a  quarter  of* 
a  century.  When  I  first  knew  him  he  was  a  practitioner  at 
the  Edgefield  Bar.  In  a  short  time  after  our  acquaintance 
begun,  he  was  elected  to  the  Legislature,  serving  for  at  least 
two  terms  in  the  House  of  Representatives.  He  made  a 
useful  member,  and  in  such  appreciation  were  his  services 
held,  that  he  became  chairman  of  the  Judiciary  Committee. 
When  it  became  known  that  Judge  Joseph  B.  Kershaw  was 
not  going  to  stand  for  re-election,  the  friends  of  Ernest 
Gary  put  him  in  nomination  for  the  succession.  A  great 
many  lawyers  wondered  how  this  young  man  could  fill  the 
place  of  such  a  Judge  as  Joseph  B.  Kershaw,  venerated  by 
every  true  Carolinian.  It  was,  indeed,  a  difficult  task  that 
of  measuring  up  to  the  standard  fixed  by  Judge  Kershaw, 
and  well  might  lawyers  wonder.  But  well  did  Judge  Gary 
meet  this  obligation,  and  now,  when,  after  over  twenty  years 
of  faithful  service  upon  the  Bench,  he  goes  to  his  rest,  all 
will  agree  that  he  successfully  emulated  his  noble  predeces- 
sor, and  beyond  this  there  can  be  no  higher  commendation. 

'Whatever  record  leaps  to  light 
He  never  shall  be  shamed.' 

The  promptness  with  which  he  decided  equity  causes 
deserves  special  mention.  The  complaint  of  the  widow  in 
the  scripture,  against  the  unjust  Judg:e  was,  not  that  he 
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It  has  been  said  of  him  that  he  was  a  terror  to  evil  doers, 
but  while  it  is  true  that  he  believed  that  no  guilty  man  should 
escape,  yet  he  tempered  justice  with  mercy.  Firm,  but  con- 
siderate, he  was  a  model  Judge,  and  of  him  it  could  be  truly 
said:  *His  life  was  gentle  and  the  elements  so  mixed  in  him 
that  nature  might  stahd  up  and  say  to  all  the  world,  this 
"was  a  man."  ' 

We  have  read  of  the  mother  of  the  Gracchi,  who,  when 
called  upon  to  show  her  jewels,  presented  her  sons,  saying, 
'these  are  my  jewels.'  With  equal  pride  could  the  venerable 
mother  of  Ernest  Gary  have  presented  as  her  jewels,  three 
sons  wearing  and  adorning  the  ermine  of  South  Carolina — 
Chief  Justice  E.  B.  Gary,  Circuit  Judge  Ernest  Gary  and  Cir- 
cuit Judge  Frank  B.  Gary,  all  on  the  Bench  at  the  same  time. 

In  conclusion,  I  have  to  say :  'Ernest  Gary  was  my  friend, 
faithful  and  just  to  me.'  "^ 

Gen.  U.  R.  Brooks^  at  the  request  of  Mr.  C.  J.  Ramage, 
read  the  following  remarks  made  by  the  latter  while  presid- 
ing as  special  Judge,  at  the  meeting  of  the  Richland  County 
Bar  Association: 

**I  was  bound  to  Ernest  Gary  by  no  common  bond — no 
ordinary  tie. 

When  I  was  a  boy,  friendless  and  unfortunate,  he  was 
my  constant,  my  unswerving  friend.  Through  evil  as  well 
as  good  report,  through  disaster,  he  was  true. 

I  wish  to  speak  of  him  from  three  aspects — from  three 
angles. 

As  a  Lawyer :  He  was  able  and  analytical  and  had  won- 
derful power  with  juries.  This  was  due  largely  to  his  big 
heart,  his  affectionate  nature  and  his  tried  devotion  to  his 
friends.  While  he  was  at  the  Bar,  Saluda  county,  my  native 
county,  was  a  part  of  old  Edgefield.  There  are  men  in 
Saluda  county  today  who  loved  him  when  alive,  who  shed  a 
manly  tear  at  his  death,  and  who  will  keep  green  his  mem- 
ory. There  are  numerous  men  in  Saluda  county  who  sign 
their  names  'Ernest  Gary.' 
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As  a  friend  his  nature  knew  no  such  thing  as  treachery 
or  lack  of  fidelity.  When  I  told  one  of  his  best  friends  in 
our  county  of  his  death,  the  old  man's  eyes  filled,  his  voice 
was  husky  and  he  simply  said:  'Ernest  was  a  true  man.' 
If  we  measure  him  by  his  treatment  of  others — ^his  conduct 
toward  his  fellow  man — he  stands  high  in  the  scale  of  man- 
hood. 

But  when  we  speak  of  him  as  a  Judge,  our  praise  must  be 
unstinted.  As  a  Circuit  Judge,  he  never  had  a  superior  in 
our  State.  The  name  of  Ernest  Gary  will  go  down  in  our 
judicial  history,  written  in  letters  of  gold.  He  easily  ranks 
with  O'Neall,  of  sainted  memory,  of  strong  moral  purpose 
and  wonderful  common  sense;  with  David  L.  Wardlaw,  of 
immense  learning,  of  exquisite  judicial  fibre,  of  wonderful 
grasp  of  all  the  detailed  complications  of  a  case,  both  as  to 
law  and  fact ;  with  the  magnificent  Wallace ;  with  the  won- 
derful Hudson,  who  had  Coke's  ability  as  a  lawyer  and 
Bacon's  wisdom  and  terse  consciseness  of  speech. 

Judge  Gary  had  a  power  of  striking  at  the  heart  and  core 
of  a  legal  difficulty — a  knack  of  dispelling  the  fog  bank  that 
usually  settles  over  a  case,  by  the  electric  power  of  his  gen- 
ius ;  he  could  in  an  instant  refer  to  some  decided  case  exactly 
in  point.  He  'could  call  up  spirits  from  the  vasty  deep'  of 
the  law.  He  saw  clearly  the  underlying  principles,  the 
elemental  fires  that  are  at  work  in  the  determination  of 
every  difficult  case. 

He  had  a  head  for  the  law — an  unerring  instinct  for  the 
pivotal  point  in  a  case,  and  a  sound  judgment  in  applying  his 
great  intellect  to  the  facts. 

Where  ordinary  minds  could  only  grope  he  saw  as  by  a 
flash  of  lightning  that  shineth  from  the  east  even  unto  the 
west.  To  these  gifts  were  joined  a  passionate  love  of  jus- 
tice, a  courage  equal  to  declaring  the  law  under  all  circum- 
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Gen.  Brooks,  thereupon  continuing,  said : 

"May  it  please  your  Honors:  On  the  last  day  of  June, 
1914,  at  his  home  in  this  beautiful  city,  the  capital  of  his 
beloved  State,  a  great  Judge  passed  to  that  undiscovered 
country  and  into  that  'temple  not  made  with  hands,  eternal 
in  the  heavens,'  to  answer  there  to  the  call  of  the  angel  of 
death.  His  death  recalls  the  following  lines  which  arc 
exceedingly  appropriate  on  this  occasion : 

*God  give  us  men;  a  time  like  this  demands 

Strong  minds,  great  hearts,  true  faith  and  ready  hands ; 

Men  whom  the  lust  of  office  does  not  kill, 

Men  whom  the  spoils  of  office  cannot  buy; 

Men  who  have  honor;  men  who  will  not  lie; 

Men  who  can  stand  before  a  demagogue 

And  damn  his  treacherous  flatteries  without  winking; 

Tall  men,  sun  crowned  who  live  above  the  fog 

In  public  duty  and  in  private  thinking.' 

Ernest  Gary  was  born  at  Cokesbury,  S.  C,  on  the  29th 
day  of  January,  1857.  He  was  the  second  son  of  Dr.  F. 
F.  Gary,  who  married  Miss  Mary  Caroline  Blackburn.  His 
ancestors,  both  on  his  mother's  and  his  father's  side,  took  an 
active  part  in  behalf  of  American  Independence,  and  their 
conspicuous  deeds  of  bravery  are  commemorated  in  history 
and  marble.  The  subject  of  this  sketch  left  two  brothers 
adorning  the  Bench — the  one  is  our  able  and  accomplished 
Chief  Justice,  Hon.  Eugene  B.  Gary,  and  the  other  is  the 
distinguished  Judge  of  the  Eighth  Circuit,  the  Hon.  Frank 
B.  Gary.  After  attending  the  Cokesbury  Conference  School 
Ernest  Gary  studied  law  under  his  uncle,  the  late  Major 
Wm.  T.  Gary,  who  was  an  accomplished  Judge  of  the 
Augusta  Circuit  in  Georgia,  and  afterwards  became  a  part- 
ner at  law  with  his  uncle.  Gen.  M.  W.  Gary,  at  Edgefield, 
which  partnership  continued  until  the  death  of  Gen.  M.  W. 
Gary,  9th  of  April,  1881.  He  then  formed  a  partnership 
in  the  practice  of  law  with  Capt.  N.  G.  Evans,  and  this  part- 
nership continued  until  his  elevation  to  the  bench  in  1892. 
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In  1886  Mr.  Gary  became  a  member  of  the  Legislature, 
and  was  placed  on  the  Judiciary  Committee  on  account  of  the 
reputation  he  had  made  as  a  lawyer.  He  was  re-elected  in 
1888,  and  again  in  1890,  when  he  was  made  chairman  of 
the  Judiciary  Committee,  which  position  he  filled  with  signal 
ability,  and  to  the  satisfaction  of  his  brother  members.  He 
was  also  County  Chairman  of  the  Democratic  party  in  Edge- 
field county.  He  was  elected  several  times  to  the  Demo- 
cratic State  Convention,  and  in  1892  an  elector-at-large  on 
the  Democratic  ticket,  casting  his  vote  for  the  nominees  of 
the  National  Democratic  party. 

When  the  distinguished  J.  B.  Kershaw,  then  Judge  of  the 
Fifth  Judicial  Circuit,  was  being  urged  to  allow  his  name  to 
be  placed  before  the  Legislature  for  re-election.  Judge  Gary's 
friends  were  desirous  of  placing  him  in  nomination  as  the 
successor  of  Judge  Kershaw,  but  he  stated  that  he  could  not 
enter  the  race  against  Judge  Kershaw  and  if  elected  he  would 
not  accept  the  office.  Afterward  Judge  Kershaw  decided 
that  his  health  would  not  permit  him  to  hold  the  office  for 
another  term,  and  Judge  Gary  was  elected  as  his  successor. 
The  first  Court  he  held  was  at  Camden,  the  home  of  Judge 
Kershaw.  When  Judge  Kershaw  was  about  to  conclude  his 
judicial  career  and  after  appropriate  resolutions  had  been 
offered  and  touching  remarks  made  by  the  Bar,  as  to  the  able 
manner  in  which  he  had  discharged  the  duties  of  his  high 
office,  he  introduced  Judge  Gary  to  the  Bar  as  his  friend  and 
bespoke  for  him  the  same  kind  and  courteous  treatment  that 
had  been  manifested  during  his  term  of  office. 

His  election  as  Judge  of  the  Fifth  Circuit  in  1892  was 
overwhelming,   and   in   1897,    1901,    1905   and    1909,   his 
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with  all  of  the  officers  of  the  Court  and  the  jurors,  whom  he 
always  treated  with  due  consideration  and  looked  after  their 
comfort,  as  far  as  comported  with  the  orderly  discharge  of 
the  business  of  the  Court.  He  was  one  of  the  best  judges 
of  human  nature  I  ever  saw — with  wonderful  magnetism — 
and  foresight — those  of  us  who  knew  him  soon  learned  to 
appreciate  his  simple,  quiet  character  and  to  admire  his 
acute  and  discriminating  intellect  and  well  instructed  mind. 
His  services  as  a  Judge  will  be  treasured  among  South  Car- 
olina's proudest  memories  and  his  fame  and  his  career  will 
always  remain  as  a  sacred  legacy  and  an  inspiring  example 
to  the  people  of  his  State.  His  influence  upon  men  was 
always  helpful  and  salutary.  The  loss  of  such  a  man  is, 
indeed,  a  public  calamity.  But  his  character  and  the  lesson 
of  his  career  are  immortal  and  invaluable.  We  revere  the 
memory  of  such  men,  not  only  for  what  they  did,  but  for 
what  they  were.  As  we  are  in  and  of  a  world  of  mysteries, 
who  knows  but  that  today,  not  far  off,  but  very  near  and  in 
this  very  presence,  the  mighty  Judges  who  have  heretofore 
sat  within  these  walls  (  for  more  than  once  he  has  adorned 
this  bench),  are  silent  spectators  of  these  solemn  proceed- 
ings, having  put  on  immortality  in  the  effulgence  and  glory 
of  the  choir  invisible? 

Judge  Gary  was  an  untiring  worker,  and  as  soon  as  the 
adjournment  of  the  Court  prepared  the  decrees  in  those 
cases  which  were  heard  and  could  not  be  disposed  of  during 
the  term  of  Court.  He  wore  the  ermine  worthily  and  ably. 
It  has  been  said  that  some  of  the  ablest  Circuit  Judges  would 
make  but  very  ordinary  Justices  of  the  Supreme  Court,  and 
vice  versa.  A  Judge  is  truly  gifted  who  is  adapted  to  both 
of  these  exalted  positions.  Judge  Ernest  Gary  was  quali- 
fied to  fill  either  position. 

On  the  15th  of  November,  1905,  Judge  Ernest  Gary  was 
happily  married  to  Miss  Eliza,  one  of  the  accomplished 
daughters  of  the  late  Hon.  John  T.  Rhett. 

It  was  Madame  de  Stael  who  told  Napoleon  Bonaparte, 
that  if  he  wished  to  regenerate  France  he  must  first  regen- 
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erate  her  mothers.  A  nation's  glory  or  shame  begins  at  the 
lullaby  cradle,  fondly  rocked  by  an  anxious  mother's  hand. 
It  is  an  indisputable  fact  that  scarcely  any  man  has  ever 
attained  distinction  in  his  chosen  sphere,  who  was  not  reared 
by  a  consecrated  mother. 

The  tender  love  and  consideration  he  always  manifested 
for  his  mother,  was  beautiful  to  contemplate.  How  proud 
she  was  of  her  worthy  son — the  idol  of  her  heart,  the  "Apple 
of  her  eye,''  and  what  a  cruel  blow  was  struck  her  when  the 
"still  small  voice"  coming  from  the  realm  of  shade  fell  upon 
his  ear  and  whispered,  "Child  of  the  dust,  come  away — 
come  away." 

His  loss  was  felt  by  all  who  knew  him,  though  when  J. 
heard  of  it  I  could  but  feel  most  deeply  for  that  dear,  sweet- 
faced  mother  in  Israel,  I  had  met  in  her  home  in  Abbeville. 
His  taking  off  is  but  another  illustration  of  the  fact  that 
there  is  not  a  wind  that  blows  but  brings  with  it  some  rain- 
bow of  promise.  There  is  not  a  moment  that  flies  but  the 
sickle  in  the  field  of  life  reaps  its  thousands  with  their  joys 
and  cares. 

His  greatest  honors  will  not  be  written  on  historical  pages 
or  on  monuments  dedicated  to  his  memory;  they  live  and 
will  continue  to  live,  in  the  hearts  of  those  who  knew  him 
best — ^his  neighbors  and  associates. 

One  faith  alone  remains  for  all — the  hope  and  the  blessed 
assurance  of  a  glorious  immortality,  so  that  as  I  began  I 
also  close,  with  the  ever  recurring  question :  "If  I  die,  shall  I 
live  again  ?"  And  the  answer  is  the  same  for  all,  "There  is 
no  death." 

"There  is  no  death!  the  stars  go  down 
To  rise  upon  some  fairer  shore, 
And  bright  in  Heaven's  jeweled  crown 
They  shine  forever  more. 

There  is  no  death !  the  leaves  may  fall 
And  flowers  may  fade  and  pass  away ; 
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They  only  wait  through  wintry  hours 
The  coming  of  May. 

There  is  no  death !  an  angel  form 
Walks  o'er  earth  with  silent  tread ; 
He  bears  our  best-loved  things  away 
And  then  we  call  them  dead." 

Hon.  J.  C.  Sheppard,  ex-Governor,  said : 

May  it  please  the  Court :  At  the  first  term  of  the  Court 
which  convened  at  Edgefield  after  the  death  of  our  lamented 
friend,  our  Bar  presented  to  the  Court,  as  our  tribute  of 
respect  to  his  memory,  the  preamble  and  resolutions  which 
I  beg  that  you  will  permit  me  to  read : 

''Whereas,  Since  the  last  term  of  our  Court,  the  Honor- 
able Ernest  Gary,  for  many  years  a  representative  citizen  of 
our  county,  a  respected  and  successful  member  of  our  Bar, 
and  the  able  and  efficient  resident  Judge  of  our  Judicial  Cir- 
cuit, has  departed  this  life,  and  now  rests  with  his  asso- 
ciates and  comrades  beyond  the  River,  beneath  the  shade  of 
the  trees;  and. 

Whereas,  Duty  and  inclination  combine  to  impress  upon 
us  the  grateful  service  of  placing  upon  record  some  expres- 
sion of  our  kindly  remembrance  of  his  loyal  service  as  a 
citizen,  of  his  zealous  and  courteous  conduct  as  a  lawyer, 
and  of  his  fair,  firm  and  able  administration  of  the  impor- 
tant duties  of  the  high  office  of  Circuit  Judge ;  therefore,  be  ic 

Resolved,  By  the  members  of  the  Edgefield  Bar,  that  we 
lament  the  death  of  our  late  friend  and  associate,  Judge 
Ernest  Gary,  and  we  hereby  tender  to  his  sorrowing  widow 
and  to  his  venerable  mother  and  his  affectionate  brothers  and 
sister,  our  sincerest  sympathies  in  this  the  hour  of  their  great 
sorrow  and  bereavement. 

Resolved,  That  in  the  death  of  Judge  Gary  our  State  has 
lost  a  useful,  public  spirited  and  patriotic  citizen  and  an 
able,  upright  and  honorable  Judge. 

Resolved,  That  this  preamble  and  these  resolutions  be 
spread  upon  the  minutes  of  the  Court,  and  that  the  clerk  of 
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Court  be  directed  to  forward  a  suitably  engrossed  copy  to 
the  family  of  Judge  Gary." 

The  within  resolutions  were  presented  to  the  Court  (Hon. 
J.  W.  DeVore,  Judge,  presiding)  at  the  August  term  of 
Court,  1914,  and  after  consideration  were  adopted  and 
ordered  to  be  spread  upon  the  minutes  of  the  Court. 

Thereupon,  as  a  further  token  of  respect  for  the  memory 
of  Judge  Ernest  Gary,  Court  was  adjourned. 

W.  B.  COGBURN, 

Clerk  Court  C.  P.  and  G.  S.,  E.  C,  S.  C. 

I  have  been  directed  by  my  brethren  of  the  Edgefield  Bar 
to  request  the  Court  to  permit  this  preamble  and  these  reso- 
lutions to  be  filed  in  this  Court,  as  a  part  of  the  record  of  the 
proceedings  of  this  day;  and  accordingly  I  respectfully 
request  that  the  Court  will  so  order. 

May  it  please  your  Honors :  When  I  applied  for  admis- 
sion to  the  Bar,  a  few  years  prior  to  the  admission  of  Judge 
Gary,  Edgefield  was  a  great  county,  comprising  more  than 
fifteen  hundred  miles  of  territory,  extending  from  Ninety- 
Six  to  Sand-Bar  Ferry;  from  the  Saluda  to  the  Savannah 
River;  from  the  Abbeville  to  the  Barnwell  line;  and  was 
inhabited  by  more  than  sixty  thousand  people — a  public  spir- 
ited, patriotic  people — a  people  of  courage  and  character, 
who  had  contributed  generously  to  the  promotion  of  the 
honor,  the  dignity  and  the  welfare  of  the  State.  At  that 
time  there  were  nineteen  members  of  the  Edgefield  Bar,  con- 
stituting, in  my  opinion,  the  strongest  Bar  in  the  history  of 
the.  county,  and  comparing  favorably  with  any  Bar  in  the 
State,  in  character,  learning  and  ability,  to  wit :  Thomas  P. 
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lawyer  of  my  acquaintance.  Time  and  again  have  I  sent  a 
messenger  to  inquire  if  I  could  go  around  and  sit  with  him, 
and  upon  such  occasions  I  felt  as  if  I  was  sitting  at  the  feet 
of  Gamaliel. 

Gov.  M.  L.  Bonham  was  ernest  and  zealous  and  power- 
ful in  his  presentation  to  Court  or  jury,  and  he  was  an 
exemplar  in  all  that  pertains  to  the  proprieties  of  the  court- 
room. He  was  as  courteous  and  as  courageous  in  the  court- 
room as  he  was  hospitable  in  his  home. 

Butler  &  Youmans,,  composed  of  M.  C.  Butler  and  Leroy 
F.  Youmans  and  Gary  &  Gary,  composed  of  General  Martin 
W.  Gary  and  Maj.  Wm.  T.  Gary.  It  is  questionable  if 
there  was  at  any  Bar  in  the  State  any  two  law  firms  who 
could  appeal  more  effectively  to  the  passions,  or  the  preju- 
dices, to  the  conscience  or  the  reason  of  a  jury,  as  the  occa- 
sion might  require.  When  one  of  either  of  these  firms 
opened  the  argument  before  the  jury  and  the  other  closed 
the  argument,  the  justice  of  the  cause  was  imperiled,  if  the 
merits  of  the  cause  were  on  the  other  side. 

As  an  orator  General  Butler  had  few  superiors  in  the 
State,  and  I  doubt  if  Mr.  Youmans  had  any.  In  my  opin- 
ion, the  greatest  speech  I  ever  heard  in  this  State  House  was 
delivered  by  General  Butler  in  the  Democratic  Convention 
in  August,  1876,  when  he  made  the  argument  in  reply  to  the 
speech  of  General  Conner,  who  advocated  a  fusion  ticket, 
the  purpose  being  to  form  a  combination  with  Governor 
Chamberlain. 

General  Butler  advocated  a  straight-out  ticket  from  gov- 
ernor to  coroner.  His  peroration,  by  which  he  presented 
Governor  Hampton  as  the  standard  bearer  of  the  party, 
overwhelmed  the  convention,  and,  in  my  judgment,  con- 
trolled its  action.  It  is  to  be  deplored  that  that  great  speech 
was  made  in  a  secret  session  of  the  convention,  and  hence 
has  not  been  preserved  for  the  admiration  of  those  who  fol- 
lowed him.  If  that  speech  had  been  printed,  it  would  have 
gone  down  to  posterity  as  the  equal  of  the  speech  of  Cicero 
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against  Cataline,  or  the  speech  of  Benj.  H.  Hill  against  the 
"Plumed  Knight  of  Maine." 

It  would  be  a  delightful  pleasure  to  me  to  refer  one  by  one 
to  the  character,  the  qualifications  and  the  achievements  of 
each  and  every  member  of  the  Bar  at  that  time,  but  time  will 
not  permit,  and  it  might  be  regarded  as  inappropriate  to  the 
occasion.  Suffice  it  to  say,  that,  in  my  judgment,  the  Bar 
at  that  time  was  the  strongest  in  the  history  of  the  county  of 
Edgefield,  and  it  is  lamentable  to  reflect  that  each  and  every 
one  of  them  is  now  dead,  except  Col.  John  R.  Abney,  now 
a  member  of  the  New  York  Bar. 

When  I  remember  all 

The  friends  so  linked  together, 
Tve  seen  around  me  fall, 

Like  leaves  in  wintry  weather; 

I  feel  like  one 

Who  treads  alone 
Some  Banquet  Hall  deserted. 

Whose  lights  are  fled. 

Whose  garlands  dead. 
And  all  but  me  departed. 

When  Judge  Gary  went  to  Edgefield  to  engage  in  the 
practice  of  the  law,  he  was  a  young  man  without  experience, 
and  a  comparative  stranger  in  the  county.  His  distin- 
guished uncle,  Gen.  Martin  W.  Gary,  took  him  into  his  office 
as  a  partner,  and  he  at  once  became  engrossed  in  the  duties 
and  responsibilities  of  the  profession,  without  the  period 
of  probation  which  many  young  men  of  character  and  high 
purpose  are  required  to  experience. 

About  that  time  an  event  happened  which  tremendously 
stimulated  his  aspirations  and  his  endeavors.  General 
Gary  had  recently  been  elected  to  the  State  Senate,  and  had 
become  engrossed  in  the  political  affairs  of  the  State,  and 
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tide  in  the  aflfairs  of  men,  which,  taken  at  the  flood,  leads  on 
to  fortune. 

Young  Gary  responded  to  the  responsibilities  which  were 
thus  devolved  upon  him  in  a  manner  which  illustrated  his 
worthiness  for  still  higher  duties.  He  maintained  the  busi- 
ness which  his  uncle  had  established,  and  sustained  the  repu- 
tation of  the  office  until  he  was  promoted  to  the  Circuit 
Bench  as  the  successor  of  the  beloved  and  lamented  Ker- 
shaw. 

He  was  re-elected  from  time  to  time  without  opposition, 
and  continued  to  discharge  the  duties  of  his  high  office  until 
his  death.  In  what  manner  he  discharged  his  duties,  and 
how  fully  he  measured  up  to  the  responsibilities  of  his 
position,  has  been  fully  told  by  my  brethren  who  have  just 
addressed  the  Court. 

It  gives  me  pleasure  to  concur  in  what  they  have  said,  and 
I  do  not  deem  it  necessary  to  say  more. 

By  his  conduct  as  a  lawyer  and  as  a  Judge,  he  has  fittingly 
illustrated  the  virtues  of  the  South  Carolina  Bar,  and  has 
maintained  the  traditions  of  the  South  Carolina  Bench. 

Peace  to  his  ashes  and  the  blessings  of  heaven  upon  his 
home  and  loved  ones. 

Hon.  F.  B.  Grier  then  said  : 

Ernest  Gary  was  born  on  the  29th  day  of  January,  1857, 
at  Cokesbury,  in  what  is  now  Greenwood,  then  Abbeville 
county.  In  the  great  struggle  between  the  States  following 
within  a  few  years  after  his  birth,  the  name  and  fame  of 
his  people  is  part  of  the  common  heritage  of  South  Carolina. 

Near  the  home  of  his  boyhood,  in  the  quiet  of  a  country 
cemetery,  sleeps  the  "great  chieftain,"  Gen.  Mart  W.  Gary, 
his  uncle,  who  was  always  near  the  "flashing  of  the  guns.'' 

Judge  Gary,  I  am  told,  received  his  early  educational 
training  at  the  famous  Cokesbury  Conference  School,  and 
later'read  law  under  his  uncle,  Maj.  William  T.  Gary,  a 
distinguished  member  of  the  Georgia  Bar,  and  at  the  time 
of  his  death  a  Judge  of  the  Augusta  Circuit.     On  being 
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admitted  to  the  Bar  he  formed  a  partnership  with  his  uncle. 
Gen.  Mart  Gary,  which  continued  until  the  death  of  General 
Gary.  The  records  of  this  Court  will  show  that  they 
enjoyed  a  large  and  lucrative  practice.  He  took  an  active 
interest  in  the  affairs  of  his  State  and  county  for  a  number 
of  years,  was  a  member  of  the  Legislature  from  Edgefield, 
first  in  1886,  and  served  for  several  successive  terms  there- 
after. 

In  1892  he  was  elected  a  Circuit  Judge,  which  position  he 
held  by  continuous  re-election  without  opposition  until  the 
day  of  his  death. 

Judge  Gary  was  bom  at  an  eventful  period  in  the  history 
of  the  State.  The  forces  were  then  active  which  in  a  short 
time  culminated  in  the  Secession  Convention  of  December 
17,  1860 — a  date  that  will  ever  be  memorable  in  the  history 
of  the  nation. 

His  early  life  was  tempered  by  this  fierce  ordeal  through 
which  the  State  had  passed,  and  the  trying  days  of  recon- 
struction which  followed. 

The  young  men  of  that  period,  tested  in  this  crucible,  had 
largely  eliminated  the  enfeebling  elements  of  weakness, 
indolence  and  cowardice,  and  qualities  which  make  for 
strength  and  vigor  of  mind  and  character,  moulded  and 
developed.  No  mere  weakling  could  successfully  stand  this 
test.     Ernest  Gary  stood  the  test,  survived  and  made  good. 

The  story  of  his  life  is  a  part  of  the  judicial  history  of 
the  State.  The  one  cannot  be  written  without  mention  of 
the  other. 

South  Carolina  has  always  had  just  cause  to  be  proud  of 
her  Judges.  She  has  given  to  the  Bench  men  of  national 
fame  and  reputation.  It  is  no  flattery  to  say  that 
Judge  Gary  was  among  the  ablest  Judges  of  the  State  in  his 
day  and  generation.     He  was  well  versed  in  the  funda- 
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accurate.  He  was  fair  and  just,  and,  at  all  times,  had  the 
courage  of  his  convictions.  Those  who  on  occasion  mi^ht 
not  agree  with  him,  could  not  help  but  admire  and  respect  his 
absolute  sincerity  and  fearlessness.  No  man  in  his  life  bet- 
ter illustrated  the  admonition  contained  in  these  lines : 

"Do  what  thy  manhood  bids  thee  do;  from  none  but  self 

expect  applause. 
He  noblest  lives  and  noblest  dies  who  makes  and  keeps  his 

self-made  laws.'' 

He  was  a  true  and  a  loyal  friend,  an  upright  citizen,  a 
lawyer  of  conspicuous  ability,  and  a  wise,  abie  and  just 
Judge. 

These  marble  shafted  columns  of  thought  that  we  erect 
to  his  memory  today — these  "garlands  of  speech'*  that  we 
place  on  his  grave  attest  in  part  the  esteem  and  affection  in 
which  he  was  held  by  his  associates  and  friends,  but  the 
most  lasting  and  highest  tribute  to  the  name  and  fame  of 
Ernest  Gary  is  the  one  written  by  himself  in  the  life  that 
he  lived — true  to  every  trust,  faithful,  loving  and  loyal  to 
the  end. 

Hon.  J.  P.  Carey  said : 

May  it  please  your  Honors :  It  is  a  sad  pleasure  to  me  to 
take  part  in  these  exercises.  Judge  Ernest  Gary  was  just 
my  age,  and  as  I  drop  a  farewell  flower  upon  his  grave  I 
feel  that  my  own  footsteps  are  rapidly  tending  toward  the 
river  which  he  has  crossed.  I  desire  to  speak  briefly  of  him 
as  a  friend  and  as  a  Circuit  Judge.  He  was  reared  in  a 
different  section  of  the  State  from  me  and  I  did  not  know 
him  intimately  till  he  was  elevated  to  the  Bench. 

Immediately  thereafter  there  sprang  up  between  us  a 
warm  personal  friendship,  and  he  was  a  golden  hearted 
friend.  His  nature  beamed  with  kindness  and  his  heart 
was  large  and  warm.  He  was  generous  and  unselfish  and 
loved  his  friends  as  he  did  his  own  life.  Awaiting  them  at 
all  times  was  a  kindly  smile  and  a  warm  grasp  of  the  hand. 
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His  friends  were  legion  and  he  had  them  because  he  him- 
self was  such  a  loyal  one.  His  friendship  had  the  same 
ring  as  that  of  Jonathan,  the  prince  of  friends.  There  Was 
no  distrust,  no  slight  remarks,  but  ever  an  open  and  tender 
feeling  in  his  heart  towards  his  friends  and  admirers,  [t 
has  been  said  that  it  is  hard  to  know  one  for  twenty  years 
and  still  admire  him.  Judge  Gary  belonged  to  the  few 
whom  the  better  you  knew  the  more  you  admired.  If  he 
ever  lost  a  friend  I  never  knew  it.  He  acted  and  believed  in 
the  lines : 

"Life  offers  no  joy  like  a  friend; 
Fulfillment  and  prophecy  blend 
In  the  throb  of  a  heart  with  our  own, 
A  heart  where  we  know  and  are  known." 

What  shall  I  say  of  him  as  a  Judge?  Some  of  your 
Honors  know  by  experience  how  difficult  it  is  to  fill  the 
office  of  Circuit  Judge  in  this  State.  No  one  can  do  it  suc- 
cessfully but  a  man  of  iron  constitution  and  a  great  lawyer. 
Under  the  rotating  system  he  is  away  from  home  nine 
months  in  the  year  and  ever  on  the  go.  As  Court  closes  in 
one  county  he  departs  for  another  and  thus  the  endless  turn 
of  the  wheel  goes  on  year  in  and  year  out.  And  then  the 
courthouse  work  is  enormous.  On  the  Bench  he  sits  nine 
or  ten  hours  a  day  dispatching  the  business  of  the  Court  and 
administering  justice.  It  requires  patience,  firmness,  quick- 
ness of  perception,  business  ability  and  sound  judgment. 
He  must  hear  courteously  and  decide  impartially.  And 
after  the  Courts  are  over  homeward  he  goes  with  a  trunk 
full  of  cases  on  the  equity  side  of  the  Court.  These  must 
all  be  promptly  decided,  and  what  a  pity  it  is  that  so  many 
decisions  of  the  Circuit  Judges  which  would  do  honor  to  the 
pages  of  the  State  Reports  lie  forever  buried  in  the  dust  of 
the  county  records.  Your  Honors  must  feel  the  w^eight  of 
this  when  you  order  published  as  the  judgment  of  this  Court 
some  strong  decisions  of  the  Circuit  Judges.  It  is  an  honor 
well  deserved.     Where  your  Honors  sit  genius  rears  per- 
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petual  monuments  and  the  occasional  monuments  which  your 
Honors  set  up  for  the  Circuit  Judges  is  a  beautiful  custom 
on  your  part.  There  are  many  of  such  decisions  of  Judge 
Ernest  Gary  scattered  through  the  State  Reports  which  will 
forever  do  honor  to  his  name  and  ability.  In  fact,  he  filled 
his  office  for  over  twenty  years  with  great  ability  and  satis- 
faction. This  is  a  lasting  monument  to  him.  The  majesty 
of  the  law  was  the  first  consideration  with  Judge  Gary.  He 
required  the  members  of  the  Bar,  the  officers  of  the  Court 
and  the  public  to  dignify  the  Courts.  In  administering  the 
law  he  was  firm  and  yet  merciful,  striving  to  meet  the  justice 
of  each  particular  case.  When  Court  was  over  and  he  had 
a  few  days  of  rest,  Judge  Gary  delighted  to  mingle  with  his 
friends  in  the  different  sections  of  the  State.  Many  a  time 
have  I  strolled  with  him  up  the  clear  streams  at  the  foot 
of  the  Blue  Mountains,  enjoying  the  beautiful  scenery  and 
social  conversation.  He  loved  nature.  He  delighted  in  get- 
ting out  amongst  the  singing  birds,  the  jumping  trout  and 
the  racing  deer.  All  true  hearted  and  great  men  love  nature, 
for  she  is  the  work  of  the  great  Master  of  the  Universe. 
This  is  my  brief  tribute  to  the  memory  of  my  departed 
friend,  and  as  I  close  it  these  sad  words  cross  my  mind : 

"There  is  no  union  here  of  hearts 
That  finds  not  here  an  end ; 
Friend  after  friend  departs: 
Who  hath  not  lost  a  friend?" 

The  Hon.  M.  L'.  Smith,  Circuit  Judge,  said : 
May  it  please  your  Honors :  In  rising  to  second  the  resolu- 
tions which  have  been  offered,  I  feel,  though  I  invoke  with- 
out restraint,  the  privilege  of  a  cherished  admiration  and 
friendship,  that  I  will  be  utterly  unable  to  pay  a  just  tribute 
to  that  splendid  life  and  character  to  which  they  refer. 

This  occasion  has  not  only  its  duties,  but  its  philosophy, 
No  people  have  ever  become  truly  great,  or  having  attained 
true  greatness  have  been  able  to  maintain  it,  who  have 
ignored  the  lofty  ideals  and  standards  of  the  past,  who  have 
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failed  to  preserve  and  perpetuate  these  in  art,  literature  and 
appropriate  memorial.  Those  people  have  been  most  for- 
tunate who  have  been  able  to  unite  the  glory  of  the  past  to 
the  joy  of  the  present  and  secure  the  highest  expression  for 
the  future. 

Wherever  the  heart  beats  in  response  to  the  feelings  of 
friendship,  gratitude  or  justice,  we  find  this  idea,  which  is 
a  striking  tribute  to  the  nobility  of  human  nature,  ranging 
in  expression  from  costly  monuments  to  the  honest  shake 
of  a  grateful  hand,  or  the  mute  expression  of  the  tearful  eye. 

In  obedience  to  it  we  lay  aside  the  cares  and  responsibili- 
ties of  life  and  respond  to  the  solemn  duty  of  paying  a  last 
tribute  to  those  who  have  labored  with  and  for  us,  who  have 
been,  through  the  mysterious  workings  of  Providence,  called 
from  their  labors,  and  whose  memory  we  cherish  and  honor. 

It  is  largely  of  Judge  Gary's  career  as  a  Judge  that  I  shall 
speak.  He  succeeded  in  the  office  of  Judge  of  the  Fifth 
Circuit  that  distinguished  citizen  and  patriot,  Joseph  B.  Ker- 
shaw, of  Camden.  It  was  not,  however,  until  Judge  Ker- 
shaw had  laid  aside  the  ermine  that  he  assumed  it.  No  hope 
was  so  alluring,  no  solicitation  so  powerful,  no  honor  so 
attractive,  as  to  make  him  offer  for  the  office  during  his 
encumbency  and  his  closing  days,  and  whose  distinguished 
service  to  his  State,  his  gallantry  and  leadership  on  the  field 
of  battle,  his  brilliant  attainment  at  the  Bar  and  on  the 
Bench,  Judge  Gary  was  only  too  proud  to  regard  as  the  her- 
itage of  every  South  Carolinian. 

On  the  fifth  day  of  June,  1893,  Judge  Gary  was  commis- 
sioned. His  first  term  of  Court  was  held  at  Camden,  and 
his  actual  occupancy  of  the  Bench  was  attended  by  one  of  the 
most  unique  and  impressive  ceremonies  in  our  judicial  his- 
tory. Judge  Kershaw  opened  the  Court  with  Judge  Gary 
sitting  on  his  right.  There  was  present  an  able  representa- 
tive from  each  Bar  in  the  Circuit,  then  composed  of  Rich- 
land, Lexington,  Edgefield,  Saluda  and  Kershaw  counties. 
Each  gentleman  in  turn  arose  and  paid  a  splendid  tribute  ta 
the  career  of  the  retiring  jurist   with   an  expression   of 
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esteem  for,  and  confidence  in,  his  successor.  Judge  Ker- 
shaw then  arose  and  made  a  feeling  response,  and  Judge 
Gary  took  his  seat,  also  eloquently  responding  in  apprecia- 
tion of  the  kindly  sentiments  expressed  for  him.  Judge 
Kershaw,  after  retiring  from  the  Bench,  in  a  large  com- 
pany, placed  his  hand  upon  his  shoulder  and  said :  "Gentle- 
men, he  is  not  only  my  successor,  but  he  is  my  friend."  The 
effect  upon  Judge  Gary  was  extremely  marked  and  in  his 
entire  subsequent  career  he  never  failed  to  maintain  the  high 
ideals  of  this  occasion.  A  distinguished  American  states- 
man has  said :  "Whoever  attentively  considers  the  different 
departments  of  power  must  perceive  that,  in  a  government 
in  which  they  are  separated  from  each  other,  the  judiciary, 
from  the  nature  of  its  functions,  will  always  be  the  least 
dangerous  to  the  political  rights  of  the  Constitution ;  because 
it  will  be  least  in  a  capacity  to  annoy  or  injury  them.  The 
executive  not  only  dispenses  the  honors,  but  holds  the  sword 
of  the  community.  The  Legislature  not  only  commands  the 
purse,  but  prescribes  the  rules  by  which  the  duties  and  rights 
of  every  citizen  are  to  be  regulated.  The  judiciary,  on  the 
contrary,  has  no  influence  over  either  the  sword  or  the  purse ; 
no  direction  either  of  the  strength  or  of  the  wealth  of  the 
society,  and  can  take  no  active  resolution  whatever.  It  may 
truly  be  said  to  have  neither  force  nor  will,  but  merely  judg- 
ment, and  must  ultimately  depend  upon  the  aid  of  the  execu- 
tive arm  even  for  the  efficacy  of  its  judgment." 

This  may  be  true,  but  when  the  effort  is  made  to  wield 
the  sword  in  defiance  of  fundamental  rights;,  when  its 
strokes  are  driven  by  the  riot  of  an  uncontrolled  and  irre- 
sponsible partisanship  or  inflamed  passions,  or  when  legis- 
lators are  swayed  by  prejudice,  or  become  the  willing  tools 
of  power  and  corruption,  the  last  and  only  hope  of  a  people 
is  in  a  firm,  fearless  and  pure  judiciary,  for  the  undefiled 
administration  of  justice  is  the  greatest  security  of  real  prog- 
ress. Such  was  Judge  Gary's  conception  of  the  importance 
and  grave  responsibility  of  his  office.  He  never  failed  to 
respond  with  that  faithfulness  and  ability  which  made  him 
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a  powerful  and  reliable  agency  for  the  administration  of 
justice,  and  for  this  his  office,  bringing  him  in  the  atmos- 
phere of  the  trial  and  to  the  exercise  of  sound  and  judicial 
discretion,  presented  to  him  a  great  opportunity,  whose 
record  of  service  is  to  him  a  splendid  memorial. 

He  accomplished  his  work  without  the  denial  of  social 
privilege  and  opportunity.  We  did  not  find  in  him  that 
stiffened  aloofness  from  his  fellow  man  which  is  always 
rather  an  injury  than  an  emphasis  of  a  proper  judicial  tem- 
perament and  attitude.  At  all  times  he  was  the  genial  and 
interesting  companion,  the  true  friend,  the  hospitable  and 
courteous  gentleman. 

Notwithstanding  the  great  social  popularity  which  his 
affable  and  genial  nature  brought  to  him,  the  large  circle  of 
intimate  friendships,  the  State  has  never  produced  a  more 
fearless  and  uncompromising  Judge.  In  the  courtroom  he 
had  no  friends  to  reward  nor  enemies  to  punish.  Truth  and 
justice  were  the  stars  of  the  East  that  guided  him. 

I  feel  that  I  should  pay  a  tribute  which  will  awaken  a 
heartfelt  response  in  the  hearts  of  hundreds  who  practiced 
before  him  as  young  attorneys.  As  far  as  he  could  do  so 
consistently  with  the  discharge  of  his  duty,  he  never  failed 
to  exercise  for  the  young  attorney  a  sympathetic  considera- 
tion. Throughout  the  State  there  are  those  who  will  ever 
hold  in  grateful  remembrance  the  kindly  suggestions  which 
came  from  him  and  brought  relief  from  the  embarrassments 
of  inexperience. 

Indeed,  'in  every  sense,  he  was  true  to  every  impulse, 
motive  and  purpose  of  those  who  have  labored  for  the  pros- 
perity, honor  and  dignity  of  our  great  commonwealth. 

Hon.  Jos.  A.  McCullough  said: 

May  it  please  your  Honors:  I  shall  not  weary  your 
patience  with  any  extended  remarks  on  this  occasion. 
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to  me  that  Judge  Gary  would  have  me,  on  this  occasion, 
speak  the  contents  of  my  heart,  simply  and  frankly.  This 
is  consistent  with  my  interpretation  of  his  character.  He 
was  so  honest,  sincere,  spontaneous  and  informal  in  his 
thought  and  action  that,  at  the  risk  of  my  remarks  being 
somewhat  crude,  I  shall  speak  just  what  I  feel  concerning 
him. 

My  friend,  Mr.  Carey,  says  that  one  of  the  painful  facts 
of  growing  old  is  the  loss  of  our  friends.  In  my  opinion, 
we  form  few,  if  any,  friendships  after  we  have  reached 
forty  years  of  age.  We  make  acquaintances,  but  do  not 
make  friends.  For  this  reason,  when  we  hear  of  the  pass- 
ing away  of  a  friend  of  former  years  there  is  a  gap  left  in 
our  lives  which  cannot  be  filled. 

My  tribute  to  Judge  Gary's  memory  can  be  compressed 
within  the  compass  of  perhaps  a  dozen  sentences. 

I  knew  him,  I  admired  him  and  I  loved  him.  I  knew  him 
because  he  was  approachable;  he  builded  his  house  by  the 
side  of  the  road  where  the  children  of  men  passed  by,  and 
he  was  a  friend  of  man.  I  admired  his  intellectual  traits, 
but  I  will  not  place  the  emphasis  there.  Intellect  brings 
fame;  fame  is  the  sauce  of  life,  not  its  spirit  or  food;  no  one 
loves  merely  an  intellectual  man;  they  admire  intelligence, 
but  they  love  a  big,  honest  soul.  I  don't  think  I  ever  heard 
anyone  say  they  loved  Disraeli,  but  I  have  heard  hundreds 
say  they  loved  the  Seventh  Earl  of  Shaftsbury;  I  don't 
think  I  ever  heard  anyone  speak  in  terms  of  affection  of 
John  C.  Calhoun,  but  I  have  heard  thousands  say  that  they 
loved  Robert  E.  Lee. 

I  admired  him  as  a  Judge ;  he  had  remarkable  compre- 
hension of  a  case.  After  reading  the  pleadings  and  after 
the  testimony  had  progressed  but  a  little  way,  he  seemed  to 
have  grasped  the  case  in  all  its  bearings.  He  next  saw,  with 
remarkable  clearness,  its  main  points.  He  disregarded  non- 
essentials and  the  operation  of  his  mind  illustrated  the  old 
geometrical  maxim  that  a  straight  line  is  the  shortest  dis- 
tance between  two  points.     His  mind  went  to  the  point  of 
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a  case  with  the  swiftness  and  accurateness  of  a  winged 
arrow  in  its  flight.  He  tempered  justice  with  mercy.  I 
once  heard  him  say  that  it  was  not  the  severity  of  punish- 
ment that  deterred  crime,  but  its  certainty.  His  written 
decrees  were  remarkable  for  their  logic,  good  English  and 
clearness  of  expression.  His  style  reminded  me  of  that  of 
the  great  jurist,  Chief  Justice  Mclver. 

I  loved  him  because  I  knew  him.  To  know  him  was  to 
love  him;  if  you  did  not  love  him  it  was  because  you  did  not 
know  him.  There  was  a  spirit  of  optimism  about  him  that 
was  contagious.  When  engaged  in  ordinary  conversation 
his  face  was  wreathed  in  smiles  and  his  talk  was  punctuated 
with  frequent  hearty  laughter.  No  one  except  those  pos- 
sessed with  big  hearts  can  laugh  as  he  laughed. 

Just  one  other  thought  and  I  am  done.  Are  all  these 
admirable  qualities  lost?  It  cannot  be  so  if  the  law  of  the 
conservation  of  energy  be  true.  I  will  giye  you  a  little  inci- 
dent that  occurred  in  the  privacy  of  my  library  a  few 
evenings  ago.  I  was  reading  out  of  a  book — The  Book; 
I  saw  the  pencilings  traced  by  a  hand  since  vanished.  I 
looked  up  and  beheld  on  my  library  wall  a  framed  picture 
of  Judge  Gary  and  he  looked  down  upon  me.  This  thought 
came  to  me :  Is  it  possible  that  the  mind  that  controlled  the 
hand  that  did  the  pencilling  is  extinguished,  and  the  pencil- 
ling still  remains  ?  Is  it  possible  that  a  little  piece  of  mineral 
encased  in  wood  can  leave  behind  it  that  which  approxi- 
mates immortality,  while  the  life  of  the  individual  who  did 
the  writing  goes  out  like  a  flame  in  the  dark?.  Is  it  possi- 
ble that  a  combination  of  a  few  chemicals  can  leave  a  picture 
which  will  live  perhaps  a  thousand  years  and  the  original  be 
blotted  from  existence?  It  cannot  be.  Is  it  probable  that 
God,  in  the  economy  of  creation,  invested  these  material 
things  with  more  dignity  and  importance  than  a  human  life 
and  a  human  soul?  I  cannot  believe  it.  Therefore,  I  know 
that  I  shall  meet  Judge  Gary,  I  shall  greet  him  and  I  shall 
see  him  face  to  face  when  I,  too,  have  crossed  the  bar. 
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Mr.  Justice  Gage  then  said : 

Judge  Ernest  Gary  came  to  the  Bench  in  the  vigor  of 
young  manhood.  It  were  better  for  the  Judges,  as  well  as 
for  the  State,  that  most  Judges  should  so  come. 

The  labors  of  the  Circuit  Bench  are  enormous ;  they  make 
a  serious  draft  upon  the  very  citadel  of  a  Judge's  life. 
The  Bar  and  the  public  do  not  always  appreciate  the  keen 
trials  of  these  public  servants.  They  often  tread  alone, 
with  anxious  mind  and  racked  body,  the  long  path  of  official 
duty.  From  them  offense  must  at  times  come  to  the  Bar 
and  to  the  people.  But,  if  they  **defend  the  poor  and  father- 
less, (and)  do  justice  to  the  afflicted  and  needy,"  then  they 
manifest  God-like  attributes.  * 

Those  who  witnessed  Judge  Gary's  ministrations  of  the 
law  will,  without  dissent,  ascribe  to  him  this  high  measure 
of  the  Psalmist.  All  else  in  a  Judge's  official  life  constitute 
but  the  trappings  of  place. 

Mr.  Justice  Eraser  then  said : 

A  heathen  philosopher  said :  *'Where  woman  is  reverenced 
the  gods  are  complaisant,  but  where  woman  is  not  reverenced 
it  is  useless  to  pray."  The  difference  in  our  belief  in  the 
attitude  of  deity  to  the  corrupt  need  not  obscure  the  truth 
that  the  attitude  of  a  people  to  woman  determines  the  moral 
standing  of  that  people.  It  is  not  the  demand  that  women 
shall  be  chaste  and  true,  but  the  belief  that  women  are  chaste 
and  true  that  elevates  and  ennobles.  It  has  also  been  said 
that  women  will  be  what  men  believe  them  to  be.  Whether 
this  be  true  or  the  converse  of  the  truth  is  apart  from  my 
purpose. 

In  some  respects  the  Judge  is  like  the  woman.  A  people 
may  be  judged  by  their  estimate  of  their  Judges.  The 
demand  is  well  nigh  universal  that  the  Judge  shall  be  the 
soul  of  honor;  a  man  of  unflinching  courage,  both  moral 
and  physical;  a  man  of  unimpeachable  integrity;  a  man  of 
learning,  clothed  with  power  to  protect  the  innocent,  he  can- 
not protect  himself;  careful  to  avoid  the  appearance  of  evil 
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in  matters  not  controlled  by  conscience,  but  where  it  is,  ready 
to  do  the  right  that  appears  to  be  wrong  and  take  reproach 
without  a  word  in  his  own  defense;  one  who  knows  no 
watchword  but  duty;  no  master  but  the  law.  Standing, 
sometimes  to  God,  alone,  and  his  conscience  clear. 

The  people  of  this  State  have  believed  in  their  Judges  and 
in  so  doing  have  honored  themselves  and  their  Judges. 
Judge  Ernest  Gary  was  a  good  Judge.  He  honored  the 
office  in  a  peculiar  and  unusual  manner  before  it  was  his 
and  while  he  held  it. 

Mr.  Justice  Watts  then  said : 

Of  all  of  the  Judges  now  oft  the  Bench  or  who  have  been 
there  since  1893,  I  presume  that,  with  the  exception  of  his 
brothers,  the  Chief  Justice,  and  Judge  Frank  B.  Gary,  I  was 
on  closer  terms  of  friendship  and  intimacy  with  Judge 
Ernest  Gary  than  any  of  the  others  were.  I  had  known  him 
since  his  early  youth,  having  often  visited  his  family  long 
before  he  grew  up. 

After  he  was  admitted  to  the  Bar  our  friendship  was 
close.  I  served  in  the  Legislature  with  him.  He  was  one 
of  my  groomsmen  when  I  married;  I  voted  for  him  when 
he  was  elected  Judge  of  the  Fifth  Circuit  the  first  time.  He 
was  not  a  member  of  the  Legislature  then,  having  declined 
re-election  in  order  to  be  an  elector  (presidential)  from  the 
State  at  large  in  1892.  He  was  elected  in  December,  1892, 
and  was  continuously  re-elected  without  opposition  from 
that  time  on,  and  was  filling  his  fifth  term  when  he  died. 

I  was  elected  Judge  of  the  Fourth  Circuit  December  1, 
1893,  and  his  brother,  the  present  Chief  Justice,  was  elected 
Associate  Justice  on  the  same  dav.     Mv  term  of  office  corn- 
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practiced  a  short  time  before  the  Judges  elected  in  recon- 
struction times,  and  before  our  Judges  elected  after  1876, 
and  am  familiar  with  the  Judges  who  have  occupied  the 
Bench  since  I  went  on  it  in  1894,  and  have  no  hesitation  in 
saying  that,  in  my  opinion.  Judge  Ernest  Gary  was  the 
equal  as  a  Circuit  Judge  of  any  one  whoever  served  as  such 
in  South  Carolina.  He  had  few  equals  and  no  superiors. 
He  was  liked  and  respected  not  only  by  the  Bench,  the  law- 
yers and  Court  officials,  but  by  the  jurymen,  witnesses  and 
people  who  attended  the  Courts  that  he  presided  over,  and 
the  litigants  whose  rights  were  adjudicated  before  him. 
He  presided  with  great  dignity,  he  was  courteous  and  polite 
to  every  one,  he  was  able,  firm  and  impartial  in  his  rulings, 
he  was  humane  in  his  sentences.  He  was  charming  in  his 
social  and  private  life,  generous  in  his  impulses,  loyal  in  his 
friendships.  His  death  is  a  great  loss  to  the  State.  He 
was  both  a  good  and  great  man.  In  all  of  the  relations  of 
life  as  a  Judge,  as  a  citizen,  as  a  son,  brother,  husband  and 
friend,  he  was  of  the  noblest  and  highest  type.  He  served 
longer  on  the  Circuit  Bench  than  any  other  Circuit  Judge 
since  1865;  during  that  time  he  tried  a  great  number  of 
cases,  and  his  record  before  the  Supreme  Court  when  his 
decisions  were  appealed  from  is  most  creditable.  He  made 
countless  friends  in  the  State,  and  when  the  news  went  out 
that  "death  had  laid  low  his  manly  form  and  his  noble  heart 
had  ceased  to  beat''  there  was  great  sorrow  that  the  State 
had  lost  the  service  of  such  a  capable  servant  and  good  citi- 
zen, and  his  family  and  friends  their  loved  one. 

I  most  heartily  and  feelingly  concur  in  the  resolutions  and 
remarks  of  respect  to  his  memory. 

Mr.  Justice  Hydrick  then  said : 

Gentlemen  of  the  Bar :  We  have  listened  with  much  pleas- 
ure to  the  beautiful  tributes  which  have  been  paid  to 
the  memory  of  our  departed  friend  and  brother  Judge. 
It  is  meet  that  we  pause  and  suspend  the  ordinary  routine 
duties  of  life  to  pay  suitable  tribute  to  the  memory  of  one 
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whose  life,  character  and  services  to  the  State  have  been 
worthy  of  our  admiration  and  respect — one  who  was  an 
honored  member  of  an  honorable  profession  and  whose 
achievements  have  added  luster  to  a  name  already  illustrious 
in  the  annals  of  the  State,  and  another  star  to  the  bright 
galaxy  that  has  adorned  the  Bench  in  our  loved  State. 

To  be  a  Judge  is  a  distinction  that  has  always  been  deemed 
worthy  of  the  aspiration  and  ambition  of  any  man.  But 
the  title  does  not  honor  the  man,  unless  the  man  honors  the 
title,  in  the  performance  of  the  duties  of  that  high  office  as 
becomes  a  Judge,  for  true  it  is  that 

"Honor  and  fame  from  no  condition  rise." 

Without  repeating,  nothing  can  be  added  to  what  has 
already  been  so  well  said  of  the  distinguished  jurist  whose 
life  and  labors  we  commemorate;  although  he  was  called  to 
the  Bench  at  a  time  and  under  circumstances  which  were 
peculiarly  calculated  to  test  his  character  as  a  man  and  his 
abilities  as  a  Judge,  he  met  the  perplexing  difficulties  which 
confronted  him  in  administering  the  high  office  of  Judge 
with  such  courteous  dignity,  courage  and  ability  that  he  mer- 
ited and  won  the  confidence  and  respect  of  his  brethren  of 
the  Bar  and  the  people  of  the  State,  and  fulfilled  the  hopes 
and  expectations  of  his  most  ardent  friends  and  admirers, 
and,  we  must  believe  that  the  result  was  most  gratifying  to 
him  as  the  achievement  of  the  most  laudable  ambition  of  his 
life.  Success  under  such  circumstances  required  the  ele- 
ments of  true  manhood.  The  web  of  his  life  has  been 
woven.  The  woof  and  the  warp  which  threads  it  through 
are  found  in  the  records  of  the  Courts  over  which  he  pre- 
sided with  such  zeal  and  fidelity  in  the  search  for  truth  and 
justice  in  judging  between  his  fellow  men — a  most  honorable 
memorial  and  one  that  is  more  enduring  than  brass. 

Thereupon,  an  order  was  made  directing  the  resolutions 
to  be  spread  upon  the  minutes,  and  in  honor  of  the  late 
Judge  Ernest  Gary  the  Court  was  adjourned  until  10  a.  m. 
Monday,  the  11th  of  January,  1915. 


Digitized  by 


Google 


Cases  Cited  by  the  Court. 


Adams  Express  Co.  v.  Croninger,  226  U.  S.  491 ;  33 
Sup.  Ct.  148;  57  L.  Ed.  314;  44  L.  R.  A.  (N.  S.) 

257 323,  473 

Agnew  V.  R.  R.  Co.,  24  S.  C.  18 57 

Alexander,  Ex  parte,  35  S.  C.  416;  14  S.  E.  454 122 

Alexander  v.  Gossett,  29  S.  C.  421 ;  7  S.  E.  814 214 

Alston  V.  Limehouse,  61  S.  C.  1 ;  39  S.  E.  192. . .  .482,  481 
Armour  v.  Ross,  78  S.  C.  294;  58  S.  E.  941,  1135. .. .  271 
Arnold  v.  Mattison,  24  S.  C.  Eq.  (3  Rich.  Eq. )  153 .  48,     49 

Bales  V.  Elder,  118  111.  436;  11  N.  E.  421 279 

Bank  V.  Garlington,  54  S.  C.  413 ;  32  S.  E.  513 122 

Bank  v.  Gibbes,  54  S.  C.  579;  32  S.  E.  690 415 

Bank  v.  Havird,  99  S.  C.  1 10;  82  S.  E.  1006. .  119, 120,  122 

Bank  V.  Stelling,  32  S.  C.  102;  10  S.  E.  766 482 

Barfield  v.  Mercantile  Co.,  85  S.  C.  186;  67  S.  E.  158; 

24  L.  R.  A.  (N.  S.)  750n 381 

Bass  V.  Bell,  64  S.  C.  177;  41  S.  E.  893 49 

Beall  Co.  v.  Weston,  83  S.  C.  497;  65  S.  E.  823 122 

Bellamy  v.  R.  R.  Co.,  85  S.  C.  450 ;  67  S.  E.  545 . . . .  64 

Bishop  V.  Ry.  Co.,  63  S.  C.  450 :  41  S.  E.  808 297 

Black  V.  State  Co.,  93  S.  C.  467;  77  S.  E.  51;  Ann. 

Cas.  1914c,  989 466 

Blair  v.  Adams,  59  Fed.  243 279 

Bogk  V.  Gassart,  149  U.  S.  18;  13  Sup.  Ct.  738;  37 

L.  Ed.  631 50 

Branch  v.  Ry.  Co.,  35  S.  C.  405 ;  14  S.  E.  808 249 

Bray  v.  City  Council,  62  S.  C.  57 ;  39  S.  E.  810 220 

Brickman  v.  Ry.  Co.,  74  S.  C.  306;  54  S.  E.  553 483 

Bridges  v.  R.  R.  Co.,  86  S.  C.  268;  68  S.  E.  267;  Ann. 

Cas.  1912a,  1056 186 

Bromonia  Co.  v.  Drug  Co.,  78  S.  C.  482 ;  59  S.  E.  363 .  396 

Brown  v.  Bank,  55  S.  C.  51 ;  32  S.  E.  720 48,  49.  57 


Digitized  by 


Google 


538  Cases  Cited  by  the  Court. 

Brown  v.  Moon,  57  S.  C.  69;  35  S.  E.  415 47 

Brown  v.  Telegraph  Co.,  82  S.  C.  173 ;  63  S.  E.  744. .  467 

Brownlee  v.  Martin,  21  S.  C.  400 i7 

Brunson  v.  Ry.  Co.,  76  S.  C.  9 ;  56  S.  E.  338 ;  9  L.  R.  A. 

(N.  S.)  517n 425 

Burnett  V.  Ry.  Co.,  67  S.  C.  548 ;  40  S.  E.  679 483 

Bussey  v.  Ry.  Co.,  78  S.  C.  352;  58  S.  E.  1015 141 

Cadey  Gueing  Co.  v.  State,  12  S.  C.  L.  (1  McC.  L.) 

353 ." 77 

Campbell  v.  Lindler,  50  S.  C.  151 ;  27  S.  E.  648 49 

Cathcart  v.  Matthews,  91  S.  C.  464;  74  S.  E.  985 ;  Ann. 

Cas.  1914a,  36 351 

Catoe  V.  Catoe,  23  S.  C.  595 ;  10  S.  E.  1078 53 

Carlson  v.  Washington,  234  U.  S.  103 ;  34  Sup.  Ct.  717.  371 

Carter  v.  Ry.  Co.,  75  S.  C.  355 ;  55  S.  E.  771 82 

Cave  V.  Ry.  Co.,  94  S.  C.  286;  77  S.  E.  1017 255 

Charleston  &  W.  C.  Ry.  Co.  v.  Reynolds,  —  S.  C.  481 ; 

48  S.  E.  416 186 

Chase  v.  Gilbert,  83  S.  C.  546 ;  65  S.  E.  735 7,  10 

Chester  v.  National  Surety  Co.,  91  S.  C.  17 ;  74  S.  E.  37  20O 

Chillicothe  V.  Wilder,  200  Mo.  97 ;  98  S.  W.  594 12 

Colclough  V.  Briggs,  98  S.  C.  4;  78  S.  C.  530. . . .  184,  183 

Colclough  V.  Richardson,  12  S.  C.  L.  (1  McC.  L.)  167.  209 

Coney  v.  Timmons,  16  S.  C.  384 88 

Connor  v.  McCoy,  83  S.  C.  174 ;  65  S.  E.  257 122 

Cooky,  Ex  parte,  69  S.  C.  154;  48  S.  E.  92 122 

Cres.snell  v.  Smith,  61  S.  C.  575 ;  39  S.  E.  757. . .  .49,  58 
Cresswell  v.  Grand  Lodge  K.  P.,  225  U.  S.  246;  32 

Sup.   Ct.  822 371 


Digitized  by 


Google 


Cases  Cited  by  the  Court.  539 

DeWalt  V.  Kinard,  19  S.  C.  286 481 

Devereaux  v.  Taft,  20  S.  C.  555 52 

Dick  V.  Scarborough,  73  S.  C.  153 ;  53  S.  E.  86 13 

Dickson  v.  Burcknieyer,  67  S.  C.  539;  46  S.  E.  343. .  175 

Dinkins  v.  Simons,  97  S.  C.  261 ;  81  S.  E.  638 65 

Doolittle  V.  Ry.,  62  S.  C.  136 ;  40  S.  E.  133 428 

Doster  v.  W.  U.  Tel.  Co.,  77  S.  C.  61 ;  57  S.  E.  671 . .  487 

DuPre  V.  S.  A.  L.  Ry.,  98  S.  C.  468 ;  80  S.  E.  710. . . .  474 

Engine  Co.  v.  Lodge,  7Z  S.  C.  533 ;  53  S.  E.  993 100 

Eason  V.  Witcofskey,  29  S.  C.  239;  7  S.  E.  291 114 

Feaster  v.  Kendall,  80  S.  C.  30 ;  61  S.  E.  200 53 

Ferguson  v.  Harrison,  34  S.  C.  169;  13  S.  E.  332 481 

Fishburne  v.  Minott,  72  S.  C.  567 ;  52  S.  E.  648 64 

Fleischman  v.  Ry.  Co.,  76  S.  C.  567;  52  S.  E.  974; 

9  L.  R.  A.  (N.  S.)  519 425 

Fowler  v.  Town  Council  of  Fountain  Inn,  90  S.  C. 

354;  7i  S.  E.  626 16 

Gaflfney  v.  Peeler,  21  S.  C.  55 268 

Galveston  v.  Wallace,  2^3  U.  S.  492;  32  Sup.  Ct.  205; 

56  L.  Ed.  516 474 

Gardner  v.  Ready,  62  S.  E.  503 ;  40  S.  E.  947 176 

Gem.  Chem.  Co.  v.  Youngblood,  58  S.  C.  56;  36  S.  E. 

437 396 

Gibbes  Machinery  Co.  v.  Hamilton,  89  S.  C.  438;  71 

S.  E.  1029 100 

Gibson  v.  Bethea,  95  S.  C.  343 ;  78  S.  E.  1025 113 

Gibson  V.  Fuller,  74  S.  C.  535 ;  54  S.  E.  778 270 

Gideon  v.  Mfg.  Co.,  44  S.  C.  442 ;  22  S.  E.  598 141 

Gilliam  v.  Gilliam,  65  S.  C.  129;  43  S.  E.  386 114 

Green  v.  Duncan,  37  S.  C.  240 ;  54  S.  E.  364 149 

Gregory  v.  Perry,  66  S.  C.  455 ;  45  S.  E.  4 100 

Griffith  V.  Ry.  Co.,  82  S.  C.  252 ;  64  S.  E.  222 351 

Gunter  v.  Gayden,  84  S.  C.  48 ;  65  S.  E.  948 17 

Haselden  v.  Hamer,  97  S.  C.  178;  81  S.  E.  425 88 

Herbert  v.  Griffith,  99  S.  C.  1 ;  82  S.  E.  986 1 


Digitized  by 


Google 


540  Cases  Cited  by  the  Court. 

Herring  &  Co.  v.  Cannon,  21  S.  C.  212 271 

Hill  V.  Ry.  Co.,  67  vS.  C.  548;  46  S.  E.  486 483 

Hodges  V.  Weeks,  3 1  S.  C.  276 ;  9  S.  E.  953 .  57,  37.  47,    49 

Hunt  V.  Nolen,  46  S.  C.  551 ;  24  S.  E.  543 100 

Hursey  v.  Surles,  91  S.  C.  288 ;  74  S.  E.  618 88 

Hussey  v.  Gallagher,  61  Ga.  86 142 

Hutchinson  v.  Real  Estate  Company,  65  S.  C.  45 ;  43 
S.  E.  295 467 

Investment  Co.  v.  Lumber  Co.,  86  S.  C.  358;  68  S.  E. 

637;  30  L.  R.  A.  (N.  S.)  243 351 

Jones  &  Parker  v.  Webb,  8  S.  C.  206 316 

Johnson  v.  Roddey,  83  S.  C.  462;  65  S.  E.  626.  .6,  7,     10 

Kean  v.  Landrum,  72  S.  C.  563 ;  52  S.  E.  421 88 

Kennedy  v.  Hill,  79  S.  C.  270;  60  S.  E.  689 64 

Kingman  v.  Glover,  37  S.  C.  L.  (3  Rich)  27 176 

Landrum,  Ex  parte,  69  S.  C.  136;  48  S.  E.  47 100 

Latimer  v.  Electric  Co.,  81  S.  C.  379;  62  S.  E.  438. .  227 

Langston  v.  Cothran,  78  S.  C.  23 ;  58  S.  E.  989 351 

LeConte  v.  Irwin,  19  S.  C.  554 114 

23S.  C.  196 114 

Loan  and  Savings  Bank  v.  Farmers  etc.  Bank,  74  S.  C. 

210;  54  S.  E.  364 149 

Lowe  V.  S.  A.  L.  Ry..  63  S.  C.  438 ;  81  S.  E.  379 323 

Lowrimore  v.  Mfg.  Co.,  60  S.  C.  153;  38  S.  E.  430. .  483 

Lowry  v.  Ry.,  92  S.  C.  40;  75  S.  E.  278 64 

McCall  v.  Hampton,  96  Ky.  166;  12  S.  W.  405;  56 

Am.  St.  Rep.  335. 269 

McCollough  V.  Kirven,  49  S.  C.  445 ;  27  S.  E.  546. . . .   100 

McDaniel  v.  Ry.  Co..  76  S.  C.  192 ;  56  S.  E.  956 482 

McGahan  v.  Locket.  54  S.  C.  364:  32  S.  E.  429 149 


Digitized  by 


Google 


Cases  Cited  by  the  Court.  541 

Mack  V.  R.  R.  Co.,  52  S.  C.  329;  29  S.  E.  905;  40 

L.  R.  A.  679 297,  351 

Madden  v.  Ry.  Co.,  41  S.-  C.  440;  19  S.  E.  951 ;  20 

S.  E.  65 428 

Manson  v.  Dempsey,  88  S.  C.  193 ;  70  S.  E.  610 197 

Martin  v.  Ragsdale,  71  S.  C.  67 ;  50  S.  E.  671 270 

Mattison  v.  Stone,  90  S.  C.  146;  72  S.  E.  991 ... .  152,  155 
Mellichamp  v.  Mellichamp,  28  S.  C.  133;  5  S.  E.  333.  414 
Mildreich  v.  Lanenstein,  232  U.  S.  236;  34  Sup.  Ct. 

Rep.  309 371 

Miller  V.  Price,  66  S.  C.  85 ;  44  S.  E.  584 47,    49 

Mitchell  V.  Leach,  69  S.  C.  413 ;  47  S.  E.  290 467 

Moran  v.  Holiday,  77  N.  E.  861 279 

Nance  v.  Hill,  26  S.  C.  229;  1  S.  E.  897 414 

National  Bank  of  Bristol  v.  B.  &  O.  R.  R.  Co.,  99  Md. 

661 ;  59  Atl.  134;  105  Am.  St.  Rep.  354 199 

N.  Y.  Life  Ins.  Co.  v.  Mobley,  90  S.  C.  552;  71  S.  E. 

1032 113 

Nexsen  v.  Ward,  96  S.  C.  332 ;  80  S.  E.  599 483 

N.  C.  Ry.  Co.  V.  Zachary,  222  U.  S.  245 ;  34  Sup.  Ct. 

305  420 

N.  W.  R.  R.  Co.  V.  Colclough,  89  S.  C.  555 ;  72  S.  E. 

494 185 

Nunn  V.  Ga.  R.  R.  Co.,  71  Ga.  710 431 

Parker  v.  Bank,  53  S.  C.  583 ;  31  S.  E.  673 162 

Pee  Dee  Naval  Stores  Co.  v.  Hamer,  92  S.  C.  423 ;  75 

S.  E.  695 71 

Petty  V.  Petty,  52  S.  C.  54;  29  S.  E.  406 47.  48,     49 

Pratt  V.  Timmerman,  69  S.  C.  186;  48  S.  E.  255. ...  100 
Prothro  v.  Smith,  27  S.  C.  Eq.  (6  Rich.  Eq.)  332. .. .     88 

Reeder  v.  Craig,  14  S.  C.  L.  (3  McC.  L.)  411 268 

Reid  Phos.  Co.  v.  Farmers  Pert.  Co.,  94  S.  C.  212;  71 

S.  E.  863 198 

Rembert,  Ex  parte,  82  S.  C.  336;  64  S.  E.  150 97 

Reynolds,  Ex  parte,  7i  S.  C.  296;  53  S.  E.  490;  5 

A.  &  E.  Ann.  Cas.  936 97 


Digitized  by 


Google 


542  Cases  Cited  by  the  Court. 

Reynolds  v.  Witte,  13  S.  C.  5 467 

Richardson  v.  A.  C.  L.  R.  R.  Co.,  71  S.  C.  446;  51 

S.  E.  261 82,  389 

Richardson  v.  Lumber  Co.,  93  S.  C.  254;  75  S.  E.  371.  272 

Ritter  V.  R.  R.  Co.,  83  S.  C.  313 ;  65  S.  E.  175 351 

Robertson  v.  Telegraph  Co.,  95  S.  C.  356;  78  S.  E. 

977 467 

.  Robertson  v.  Sharpton,  17  S.  C.  592 268 

Ross  V.  Carroll,  33  S.  C.  202 ;  11  S.  E.  760 114 

Ross  V.  Lipscomb,  83  S.  C.  136;  65  S.  E.  451 7 

Rucker  v.  Smoke,  V7  S.'  C.  377 ;  16  S.  E.  40 467 

Ruff  V.  Doty,  26  S.  C.  173 ;  1  S.  E.  707 114 

S.  A.  L.  Ry.  V.  Lhivall,  225  U.  S.  477 ;  32  Sup.  Ct.  790.  369 
S.  A.  L.  Ry.  V.  Horton,  233  U.  S.  492 ;  34  Sup.  Ct.  635 .  375 
S.  A.  L.  Ry.  V.  Padgett,  IZd  U.  S.  638;  35  Sup.  Ct. 

Rep.  481 365 

S.  A.  L.  Ry.  V.  Rainey,  122  Ga.  307 ;  50  S.  E.  88 431 

Sexton  V.  Hollis,  26  S.  C.  231 ;  1  S.  E.  893 53 

Senterfeit  v.  Shealy,  71  S.  C.  259;  51  S.  E.  142 270 

Shiver  v.  Arthur,  54  S.  C.  184;  32  S.  E.  310 49 

Shute  V.  Shute,  79  S.  C.  420 ;  60  S.  E.  961 100 

Smith  V.  R.  R.  Co.,  88  S.  C.  421,  427 ;  70  S.  E.  1057 ;  34 

L.  R.  A.  (N.  S.)  708 400,  404 

So.  Pac.  Co.  V.  Schuyler,  227  U.  S.  601 ;  33  Sup.  Ct. 

277 ;  99  S.  C . . . '. 371 

St.  L.,  I.,  M.  &  S.  R.  Co.  V.  Taylor,  210  U.  S.  281 ;  28 

Sup.  Ct.  616;  99  S.  C 369 

St.  L.,  I.,  M.  &  S.  R.  Co.  V.  McVVhirter,  229  U.  S.  265, 

275 ;  33  Sup.  Ct.  858 368,  371 


Digitized  by 


Google 


Cases  Cited  by  the  Court.  543 

State  V.  Murray,  95  S.  C.  120;  78  S.  E.  741  v 220 

Williams,  35  S.  C.  345 ;  14  S.  E.  819 71 

Workman,  15  S.  C.  540 505 

State  Ex  rel.  Atty.  Genl.  v.  Hagood,  13  S.  C.  46. . . .  221 

Stokes  V.  Murray,  95  S.  C.  120 ;  78  S.  E.  741 226 

Sullivan  Hardware  Co.  v.  Washington,  47  S.  C.  187; 

25  S.  E.  45 100 

Sullivan  V.  Williams,  43  S.  C.  501 ;  21  S.  E.  642 47 

Supreme  Lodge  v.  Knight,  117  Ind.  489;  20  N.  E.  479; 

3  L.  R.  A.  409 142 

Sutton  v.Ry.  Co.,  82  S.  C.  347 ;  64  S.  E.  401 425 

Swandale  v.  Swandale,  25  S.  C.  393 416 

Taylor  v.  Spartanburg  etc.  Ry  Co.,  98  S.  C.  206;  82 

S.  E.  404 141 

Terry  v.  Little,  101  U.  S.  217 ;  25  L.  Ed.  864 .362 

Thomas  v.  R.  R.  Co..  85  S.  C.  539;  64  S.  E.  220;  67 

S.  C.  908;  34  L.  R.  A.  (N.  S.)  1177;  21  A.  &  E. 

Ann.  Cas.  223 198 

Tillman,  Ex  parte,  84  S.  C.  552;  66  S.  E.  1049;  21  L. 

R.  A.  (N.  S.)  781 97 

Tindal  v.  Brown,  1  T.  R.  167 141 

Tompkins  v.  R.  R.  Co.,  21  S.  C.  421 186 

Trenholm,  Ex  parte,  19  S.  C.  135 53 

Trimmier  v.  Vise,17  S.  C.  499 52 

Trist  v.  Child,  21  Wall.  447 149 

Trull  V.  Eastman,  37  Am.  Dec.  126 269 

Union  B.  &  L.  Assn.  v.  McNally,  96  S.  C.  38;  79  S.  E. 

796 328 

Virginia-Carolina  Chem.  Co.  v.  McLucas,  87  S.  C. 

357;  69  S.  E.  670 117 

Wallace  v.  Johnston,  129  U.  S.  58;  9  Sup.  Ct.  58;  32 

L.  Ed.  619 49,  47 

Walker  v.  Ry.  Co,  76  S.  C.  308;  56  S.  E.  952 483 

Welbom  v.  Cobb,  92  S.  C.  384;  75  S.  E.  961 100 

Wichman  &  Son  v.  Fox,  96  S.  C.  470;  81  S.  E.  180. .  227 


Digitized  by 


Google 


Statutes  Cited  by  the  Court. 


UNITED  STATES  CONSTITUTION. 

Art.      IV,  Sec.  1,  99  S.  C 94 

CONSTITUTION  OF  1868. 

Provisions  as  to  married  women,  99  S.  C 221 

Provisions  as  to  eminent  domain,  99  S.  C 301 

CONSTITUTION  OF  1895. 

Art.   II,  Sec.  11,  99  S.  C 15,  16 

II,     12,  99  S.  C 16 

III,  34,  99  S.  C 377,  475,  478,  480 
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ABATEMENT  AND  REVIVAL. 

1.  The  return  to  a  rule  to  show 
cause  why  an  action  should  not 
be  revived  after  the  death  of  a 
party  need  not  be  accepted  as 
true,  though  not  traversed.  Ex 
parte  Jackson,  82  S.  E.  990,  99 
S.  C.  66. 

2.  Order  reviving  action  in  name 
of  assignee  of  deceased  plaintiff 
held  not  to  deprive  defendants 
of  any  substantial  right,  where 
it  reserved  the  issues  for  deter- 
mination later,  and  gave  defend- 
ants the  right  to  demur  or  an- 
swer, move  to  make  the  com- 
plaint more  definite  or  to  strike 
out.  Ex  parte  Jackson,  82  S.  E. 
990,  99  S.  C.  66. 

8.  On  motion  by  the  successor  in 
interest  to  rights  of  a  deceased 
plaintiff,  under  Code  Civil  Proc., 
sec.  170,  for  leave  to  continue  or 
revive  the  action,  the  Court  will 
confine  its  consideration  to  the 
competency  of  the  movant  to 
revive  or  continue  the  action,  and 
the  suflSciency  of  his  application 
without  considering  defenses  or 
objections  to  the  action  on  its 
merits.  Ex  parte  Jackson,  82 
S.  E.  990,  99  S.  C.  66. 

ACCIDENTS  AT  CROSSINGS. 

See  Folk  v.  S.  A.  L.  Ry.,  83  S.  E. 
462,  99  S.  C.  284. 

ACCOUNTING. 

1.  By  executors  and  administra- 
tors. See  Patterson  v.  Jones,  82 
S.  E.  1008,  99  S.  C.  128. 

ACCOUNTS. 

1.  The  entry  on  an  account  book 
of  an  admitted  loan  for  $200, 
and   reorular  monthlv  credits  of 


twenty-four  months  following, 
supports  the  inference  and  find- 
ing that  the  increased  credits  for 
interest  were  applicable  to  a 
loan  for  $400,-  made  at  the  time 
stated,  rather  than  to  the  prior 
loan  for  $200.  Union  B.  ^  L. 
Ass'n  V.  McNaUy,  88  S.  E.  867, 
99  S.  C.  824. 
2.  The  method  in  which  accounts 
are  kept  is  a  circumstance  to  be 
considered  in  determining  the 
facts  evidenced  by  them.  Union 
B.  ^  L,  Ass*n  V.  McNally,  88 
S.  E.  867,  99  S.  C.  824. 

ACT  OF  GOD. 

See  Carriers,  Bessinger  v.S.A.  L. 
Ry„  83  S.  E.  467,  99  S.  C.  256; 
Woodward  v.  So.  Ry.  Co.,  88  S. 
E.  691,  99  S.  C.  261. 

ADVERSE  POSSESSION. 

1.  The  payment  of  taxes  is  not  evi- 
dence of  title,  but  the  failure  to 
pay  is  evidence  that  no  claim 
was  made.  Gadsden  v.  West 
Shore  Inv.  Co.,  82  S.  E.  1052,  99 
S.  C.  172. 

2.  Claim  of  adverse  possession 
after  termination  of  tenancy. 
Eller  V.  Motley,  82  S.  E.  992,  99 
S.  C.  20. 

8.  In  an  action  to  recover  real 
estate,  where  the  ancestor  under 
whom  plaintiff  claimed  and  who 
owned  the  land  in  fee  by  mar- 
riage before  the  adoption  of 
Const.  1868  vested  in  her  husband 
an  interest  in  her  real  estate  and 
predeceased  him,  held,  that  the 
10-year  limitation  of  Act  1712 
as  amended  by  Act  1824  (6  St. 
at  Large,  p.  238)  sec.  7,  repealed 
by  Act  1870  (Code  of  Procedure, 
sec.  96 '^.  did  not  aoDlv  and  that 
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4.  It  was  within  the  discretion  of 
the  Court  to  impose  terms  on 
allowing  defendant  to  amend  his 
answer  before  trial  so  as  to 
plead  the  statute  of  limitations. 
Stokes  V.  Murray,  88  S.  E.  88,  99 
S.  C.  221. 

5.  The  modification  of  a  charge 
requested  by  plaintiff  in  an 
action  for  trespass,  one  defense 
to  which  was  adverse  possession, 
by  the  insertion*  of  the  word 
*'mere"  before  the  word  "cultiva- 
tion" in  the  statement  that  the 
cultivation  of  the  land  would  not 
be  an  adverse  exclusive  holding, 
made  no  change  in  the  meaning. 
Southern  RecUty  ^  Inv.  Co,  v. 
Keenan,  88  S.  £.  89,  99  S.  C.  200. 

6.  Where,  in  an  action  by  railroad 
companies  to  enjoin  another  rail- 
road company  from  using  a  por- 
tion of  its  right  of  way,  it  ap- 
peared that  plaintiffs'  rights,  if 
any,  were  based  on  actual  pos- 
session, and  there  was  no  evi- 
dence that  they  ever  had  actual 
possession  of  the  part  of  the 
land  in  dispute  or  that  defend- 
ant's use  thereof  would  interfere 
with  plaintiffs*  use,  so  as  to  be 
adverse  thereto,  the  injunction 
was  properly  denied.  A,  C.  L. 
Ry.  Co.  V.  Spartanburg  Ry.,  Oas 
^  Elec.  Co.,  88  S.  E.  685,  99  S. 
C.  299. 

AGREEMENTS  OF  COUNSEL. 

1.  Agreements  between  counsel  as 
to  waiver  of  formal  proof  and 
admission  of  documentary  evi- 
dence are  binding  on  the  parties 
until  the  action  is  finally  dis- 
]>osed  of,  unless  set  aside  for 
fraud.  Beck  v.  N.  W.  R.  R.  Co., 
88  S.  E.  885,  99  S.  C.  810. 

AMENDMENTS  TO  PLEAD- 
INGS. 

1.  The  Court  may  in  its  discretion, 
under  Code  Civ.  Proc.,  sec.  224, 
permit  at  the  final  hearing,  an 
amendment  tew  an  answer  to  con- 
form same  to  the  facts  proven. 
Hamilton  v.  Hamer,  82  S.  E. 
997,  99  S.  C.  81. 

2.  It  was  within  the  discretion  of 
the   Court   to   impose   terms   on 


allowing  defendant  to  amend  his 
answer  before  trial  so  as  to  plead 
the  statute  of  limitations.  Stokes 
V.  Murray,  88  S.  E.  88,  99  S. 
C.  221. 

APPEAL  AND  ERROR. 

1.  Upon  appeal  from  a  judgment 
for  a  city  on  an  assignment, 
given  a  materialman  by  a  public 
contractor,  the  right  of  the  ma- 
terialman to  appliances  rejected 
under  the  contract,  to  which  the 
city  claimed  no  title,  and  which 
had  been  attached  by  other  cred- 
itors of  the  contractor,  cannot 
be  determined.  Spear  v.  Board 
of  Public  Works  of  Oaffney,  82 
S.  E.  1010,  99  S.  C.  lU. 

2.  Alleged  refusal  to  permit  coun- 
sel to  make  motion  at  close  of 
plaintiff's  case  held  harmless, 
where  it  appeared  that  motion 
for  directed  verdict  at  the  close 
of  the  defense  was  the  same 
motion  which  he  intended  to 
make  at  the  close  of  plaintiff's 
case.  Oallishaw  v.  Jackson,  88 
S.  E.  454,  99  S.  C.  842. 

8.  An  exception  to  the  overruling 
of  a  motion  for  a  continuance 
will  not  be  sustained,  whpre  the 
appellant  fails  to  satisfy  the 
Supreme  Court  that  the  trial 
judge  erroneously  exercised  his 
discretion  in  ruling  thereon. 
Cutter  V.  Mallard  Lumber  Co., 
88  S.  E.  696,  99  S.  C.  281. 

4. .  In  an  action  for  injuries  received 
by  a  sawmill  employee  while 
shifting  a  belt  with  a  stick  fur- 
nished him  for  that  purpose,  the 
admission  of  evidence,  over  de- 
fendant's objections  that  it  was 
irrelevant,  that  in  other  parts 
of  the  mill  shift  levers  were  pro- 
vided and  the  pulleys  covered, 
was  not  an  abuse  of  the  Court's 
discretion  which  requires  a  re- 
versal. Cutter  V.  Mallard  Lum- 
ber Co.,  83  S.  E.  696,  99  S.  C. 
231. 

5.  In  an  action  for  personal  in- 
juries to  an  employee  from  an 
alleged  defective  appliance,  the 
exclusion  as  irrelevant  of  evi- 
dence offered  by  'the  master  that 
no  similar  accident  had  ever 
occurred     l>efore    was     not     an 
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abuse  of  the  Court's  discretion 
which  required  a  reversal.  Cut- 
ter V.  Mallard  Lumber  Co.,  88 
S.  E.  696,  99  S.  C.  281. 

6.  An  order  of  reference  affecting 
mode  of  trial  held  appealable. 
Southern  Nat.  Bank  v.  Farm- 
ington  Corporation,  88  S.  E.  687, 
99  S.  C.  476;  Mobley  v.  McLucae, 
82  S.  E.  986,  99  S.  C.  99. 

7.  Where  an  order  of  reference 
was  properly  made  under  a  gen- 
eral statute,  over  an  objection 
made  by  defendants  under  an 
unconstitutional  special  statute, 
the  Supreme  Court  could  not 
hold  the  order  invalid  because 
the  constitutionality  of  the  spe- 
cial statute  was  not  raised  be- 
low. Southern  Nat.  Bank  v. 
Farming  ton  Corporation,  88  S. 
E.  687,  99  S.  C.  476. 

8.  An  appeal  from  an  order  of 
reference  will  stay  further  pro- 
ceedings pending  the  ap|>eal. 
Southern  Nat.  Bank  v.  Farm- 
ington  Corporation,  88  S.  E.  687, 
99  S.  C.  476. 

9.  Admission  in  reply  of  an  answer 
to  a  question,  though  improper, 
the  evidence  to  which  it  was  a 
reply  having  been  brought  out 
by  plaintiffs  on  cross-examina- 
tion, held  not  of  great  conse- 
quence, and  not  to  require  a 
reversal,  where  defendant  did 
not  ask  leave  to  rebut  it.  Eller- 
be  V.  Marion  County  Lumber  Co., 
82  S.  E.  1049,  99  S.  C.  168. 

10.  An  exception  to  the  refusal  of 
a  motion  for  a  new  trial  "upon 
the  grounds  stated  in  the  motion" 
refers  to  grounds  not  stated  in 
the  exception,  and  therefore  does 
not  conform  to  the  rule.  South- 
em  Realty  ^  Inv.  Co.  v.  Keenan, 
88  S.  E.  89,  99  &  C.  200. 

11.  Where  the  parties  claimed  ad- 
joining lands  under  separate 
deeds  ifrom  the  common  grantor, 
plaintiff,  alleging  that  the  survey 
of  defendant's  tract  correctly 
located  the  line,  cannot  complain 
that  the  Court's  instruction  per- 


would  not  be  an  adverse  exclu- 
sive holding,  by  adding  that  oc- 
cupation must  have  been  adverse, 
that  is,  open,  notorious,  continu- 
ous, and  in  sight,  was  favorable 
to  plaintiff,  against  defense  of 
adverse  possession,  and  he  can- 
not compleun.  Southern  Realty 
^  Inv.  Co.  V.  Keenan,  88  S.  E.  89, 
99  S.  C.  200. 

18.  An  exception  that  is  not  dis- 
cussed in  the  argument  is  deemed 
to  be  abandoned.  Southern 
Realty  4'  J^v.  Co.  v.  Keenan,  88 
S.  E.  89,  99  S.  C.  200. 

14.  Exceptions  not  relied  upon  on 
appeal  will  not  be  considered. 
Blakely  v.  Bradley;  88  S.  E.  184, 
99  S.  C.  229. 

16.  Where  a  comparison  of  the 
transcript  with  the  testimony  as 
shown  by  the  master's  notes 
reveals  material  omissions  and 
misstatements  due  to  the  negli- 
gence of  both  parties  as  to  an 
issue  of  fact  the  case  will  be 
remanded  for  trial  of  such  issue. 
Bell  V.  Bell,  84  S.  E.  869,  99  S. 
C.  601. 

16.  Charge  that,  if  buyer  was  not 
damaged  by  seller's  misrepresen- 
tations and  fraud,  he  would  be 
liable  for  what  goods  were  really 
worth  though  he  had  not  returned 
or  offered  to  return  them,  held 
favorable  to  seller.  Anderton  v. 
Merchants  Grocery  Co.,  84  S. 
E.  109,  99  S.  C.  888. 

APPROPRIATIONS. 

1.  Where  a  bill  appropriated 
money  for  the  support  of^a  Con- 
federate infirmary  in  specified 
items,  and  item  8,  providing  for 
the  salaries  and  wages  of  officers 
and  employees,  was  vetoed  by 
the  Governor,  as  authoriKed  by 
Const.,  art.  IV,  and  the  veto  was 
sustained,  there  was  no  appro- 
priation for  the  salaries  and 
wages.  State  v.  Jones,  82  S.  E. 
882,  99  S.  C.  89. 
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manner  not  alleged  in  the  plead- 
ings is  not  error,  where  no  re- 
quest was  made  for  such  a 
charge,  even  though  plaintifTs 
attorney  argued  that  plaintiff 
could  recover  if  he  received  his 
injuries  in  that  manner.  Cutter 
V.  Mallard  Lumber  Co.,  88  S.  E. 
£95,  99  S.  C.  281. 

ASSIGNMENTS. 

1.  The  assignee  of  funds  due  a 
public  contractor  from  a  city 
held  not  entitled  to  recover  the 
full  amount  of  the  order  from 
the  city,  which  accepted  the 
assignment,  where  the  funds  due 
were  insufficient  to  pay  the 
claim.  Spear  v.  Board  of  Pub- 
lic Works  of  Oaffney,  82  S.  E. 
1010,  99  S.  C.  lU. 

2.  A  materialman  to  whom  a  pub- 
lic contractor  was  indebted  held 
bound  by  qualifications  in  the 
acceptance  of  an  order  drawn  on 
the  city.    Id. 

ASSUMPTION  OF  RISKS. 

1.  A' servant  does  not  assume  the 
risk  of  injury  from  a  hidden  de- 
fect, such  as  defective  underpin- 
ning beneath  a  floor.  Anderson 
V.  Conway  Lumber  Co.,  82  S.  E. 
984,  99  S.  C.  100. 

2.  In  an  action  for  the  death  of  a 
servant,  the  question  whether 
deceased  asisumed  the  risk  held 
properly  submitted  to  the  jury. 
Anderson  v.  Conway  Lumber 
Co.,  82  S.  E.  984,  99  S.  C.  100. 

8.  Wliere  an  engineer's  usual  duties 
did  not  require  him  to  go  into 
the  roundhouse  where  his  engine 
was  standing,  and  no  testimony 
tending  to  show  that  he  knew  of 
an  open  pit  therein  or  the  danger 
of  such  pits  in  such  houses,  where 
some  employees  were  required, 
and  others  might  have  occasion 
to  go,  he  cannot  be  held  to  have 
assumed  the  risk  arising  from 
such  pits.  Padgett  v.  iSf.  A.  L. 
Ry.,  88  S.  E.  688,  99  S.  C.  864. 

ATTACHMENT. 

1.  An  affidavit  for  attachment  held 
to  authorize  the  issuance  of  the 
attachment  on  the  ground  that 


the  debtors  were  about  to  dis- 
pose of,  or  had  disposed  of,  their 
properl^  with  intent  to  defraud 
their  creditors.  Wichman  v.  Fox, 
82  S.  E.  1014,  99  S.  C.  105. 
2.  An  attachment  bond  was  prop- 
erly executed  in  the  individual 
name  of  plaintiff,  who  was  the 
real  party  in  interest,  although 
he  was  doing  business  under  a 
trade  name  different  from  his 
individual  name.  Wichman  v. 
Fox,  82  S.  E.  1014,  99  S.  C.  106. 

ATTORNEYS  AT  LAW. 

1.  Agreements  between  counsel  as 
to  waiver  of  formal  proof  and 
admission  of  documentary  evi- 
dence are  binding  on  the  parties 
until  the  action  is  finally  dis- 
posed of,  unless  set  aside  for 
fraud.  Beck  v.  N.  W.  R.  R.  Co., 
88  S.  E.  885,  99  S.  C.  810. 

BAILMENTS. 

See  Warehouseman.  Prescott  v. 
So.  Ry.  Co.,  88  S.  E.  781,  99  S. 
C.  422. 

BANKS  AND  BANKING. 

1.  On  trial  of  bank  president  and 
director  for  violation  of  banking 
laws,  conviction  will  not  be  re- 
versed on  theory  that  organiza- 
tion of  bank  was  not  sufficiently 
proved  for  failure  to  prove  sub- 
scription to  stock  by  directors  or 
issuance  thereof  to  them,  or  that 
the  petition  for  the  charter  pro- 
vided that  the  capital  stock 
should  be  paid  in  installments. 
State  V.  Blackwelder,  82  S.  E. 
995,  99  S.  C.  74. 

2.  Under  Const.  1896,  art.  IX,  sec. 
18,  and  Civ.  Code  1912,  sec.  2660,. 
stockholders  of  a  bank,  who  are 
compelled  to  pay  an  amount  in 
excess  of  the  face  value  of  the 
stock  to  pay  depositors  in  full, 
are  subrogated  to  the  rights  of 
the  depositors  in  after-discovered 
assets  of  the  bank.  Arthur  v. 
Peoples  Bank  of  Union,  88  S.  E. 
778,  99  S.  C.  862. 

BASTARDS. 

1.  Under  Civil  Code  1912,  sees. 
8555,   8562,   children   of  Ulegiti- 
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mate  child  who  died  prior  to  1906 
held  to  inherit  from  their  grand- 
mother who  died  after  1906. 
Trout  V.  Burnett,  88  S.  E.  684, 
99  S.  C.  276. 

BILLS  OF  LADING. 

1.  An  initial  carrier  is  estopped  as 
against  an  innocent  purchaser  of 
goods,  to  deny  that  the  shipment 
did  not  include  all  the  goods 
called  for  by  the  bill  of  lading. 
Palmetto  Fertilizer  Co.  v.  Colum- 
bia, N,  *  L,  Ry.  Co.,  88  S.  E.  86, 
99  S.  C.  187. 

2.  Between  the  consignor  of  goods 
and  the  receiving  carrier,  reci- 
tals in  a  bill  of  lading  as  to  the 
goods  shipped  raise  only  a  rebut- 
table presumption  that  such 
goods  were  delivered  for  ship- 
ment.   Id. 

8.  Where  a  bill  of  lading  for  a  car 
shipment  of  cottonseed  meal 
showed  on  its  face  that  the 
bags  were  loaded  and  counted 
only  by  the  consignor,  the  initial 
carrier  held  not  estopped,  as 
against  a  purchaser,  to  deny  that 
the  car  never  contained  the  -num- 
ber of  bags  recited  in  the  bill, 
which  was  attached  to  the  draft 
for  the  purchase  money.    Id, 

BONDS. 

1.  The  act  providing  for  the  com- 
mission form  of  government  does 
not  abrogate  the  statute,  which 
provides  that  at  a  municipal 
bond  election  the  commissioners 
of  public  works  shall  be  elected, 
and  prescribes  their  powers  and 
duties.  Weeks  v.  Bryant,  82  S. 
E.  988,  99  S.  C.  8. 

2.  The  repair  of  waterworks  is 
"maintenance"  within  the  consti- 
tutional provision  authorizing  the 


of  the  amount  to  be  expended 
for  each.  Herbert  v.  Oriffith,  82 
S.  E.  986,  99  S.  C.  1. 
4.  Civ.  Code  1912,  sec.  8091,  pro- 
viding that  the  polls  shall  re- 
main open  from  8  a.  m.  until  8 
p.  m.,  applies  to  special  elections 
held  in  the  dty  of  Columbia  on 
the  question  of  the  issuance  of 
municipal  bonds.    Id. 

BOUNDARIES. 

1.  The  relative  weight  to  be  given 
evidence  of  disputed  boundaries 
ranks  as  follows:  (1)  Natural 
boundaries;  (2)  artificial  marks; 
(8)  course  and  distance.  But 
this  rule  is  not  absolute,  and  may 
be  changed  by  the  special  cir- 
cumstances in  the  case.  South- 
em  Realty  ^  Inv.  Co.  v.  Keenan, 
88  S.  E.  89,  99  S.  C.  200. 

2.  The  relative  weight  to  be  given 
evidence  of  disputed  boundaries 
is  ordinarily  a  question  of  law. 
Southern  Realty  ^  Inv.  Co.  v. 
Keenan,  88  S.  E.  89,  99  S.  C.  200. 

BUILDING     AND     LOAN 
ASSOCIATIONS. 

1.  In  a  suit  to  foreclose  a  building 
and  loan  dissociation  mortgage, 
evidence  held  to  support  a  find- 
ing that  the  association  made  a 
loan  to  defendant,  other  than 
those  involved  in  the  suit,  and 
that  increased  payments  of  inter- 
est and  premiums  shown  on  de- 
fendant's passbook  were  made  to 
be  credited  on  that  loan.  Union 
Building  4*  Loan  Aeg'n  v.  Mc- 
Nally,  88  S.  E.  867,  99  S.  C.  824. 

2.  In  a  suit  to  foreclose  a  building 
and  loan  association  mortgage, 
securing  bonds  providing  for  an 
attorney's  fee  of  10  per  cent., 
which  was  found  to  be  reason- 
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CARRIERS  OF  GOODS. 

1.  The  Carmack  amendment  of  the 
Interstate  Commerce  Act,  im- 
poshig  liability  on  initial  carriers 
for  loss  occurring  on  their  lines 
or  those  of  connecting  carriers, 
in  interstate  commerce,  did  not 
relieve  the  terminal  carrier  from 
liability  to  a  consignee  for  inju- 
ries, to  animals  shipped,  sus- 
tained on  its  own  line.  Eastover 
Mule  ^  Horse  Co.  v.  Atlantic 
Coast  Line  R.  Co.,  88  S.  E.  699, 
99  S.  C.  470. 

2.  Where  a  terminal  carrier  deliv- 
ered certain  live  stock  to  the  con- 
signee in  a  damaged  condition, 
it  would  be  presumed,  in  the  ab- 
sence of  evidence  to  the  contrary, 
that  the  stock  was  injured  on 
the  terminal  carrier's  line.  East- 
over  Mule  ^  Horse  Co.  v.  Atlan^ 
tic  Coast  Line  R.  Co.,  88  S.  E. 
699,  99  S.  C.  470. 

8.  Where  a  contract  for  the  ship- 
ment of  animals  fixed  their  value 
at  $100  each,  and  three  were 
killed  and  plaintiff  claimed 
$297.50  for  injuries  to  others,  he 
could  recover  only  $697.60.  East- 
over  Mule  8(  Horse  Co.  v.  Atlan^ 
tic  Coast  Line  R.  Co.,  88  S.  E. 
699,  99  S.  C.  470. 

4.  In  an  action  against  a  carrier 
for  loss  of  freight  while  in  its 
possession  as  warehouseman,  the 
question  of  its  liability  as  a  car- 
rier under  the  Federal  statute 
did  not  arise.  Prescott  v.  South- 
ern Ry.  Co.,  88  S.  E.  781,  99  S. 
C.  422. 

6.  For  damages  for  unnecessary 
treatment  for  hydrophobia  to  be 
the  proxinidte  result  of  the  de- 
fendant express  company's  delay 
in  transmitting  the  head  of  the 
suspected  dog  to  an  institute  for 
examination,  it  was  essential  that 
it  be  not  only  a  natural,  but  a 
necessary,  result  of  such  delay. 
MilUr  V.  Southern  Express  Co., 
88  S.  E.  449,  99  S.  C.  888. 

6.  Under  the  evidence  in  actions 
for  expenses  and  damages  from 
the  taking  of  unnecessary  treat- 
ment for  hydrophobia  in  conse- 
quence of  the'  defendant  express 
company's  delay  in  delivering  the 
head  of  the  suspected  dog  to  the 


institute  for  examination,  held 
that  the  question  whether  the 
treatment  was  unnecessary  was 
for  the  jury.  Miller  v.  Southern 
Express  Co.,  88  S.  E.  449,  99  S. 
C.  888. 

7.  Evidence  held  to  authorize  sub- 
mitting to  the  jury  the  question 
of  plaintiff's  riglit  to  recover 
general  damages.    Id. 

8.  That  the  evidence  in  actions  for 
expenses  and  damages  from  the 
taking  of  unnecessary  treatment 
for  hydrophobia  in  consequence 
of  the  defendant  express  com- 
pany's delay  in  delivering  the 
head  of  the  suspected  dog  to  an 
institute  for  examination  was 
conflicting  on  whether  the  dog 
had  rabies  could  not  preclude 
submission  of  the  case  to  the 
jury.    Id. 

9.  Where  the  evidence  was  conflict- 
ing as  to  whether  the  proper 
course  is  to  commence  treatment 
at  once,  such  question  was  for 
the  jury.    Id. 

10.  Under  the  evidence,  held  that 
the  Court  properly  refused  to 
instruct  that  defendant  was  not 
liable  unless  it  had  notice  that, 
if  the  transmission  was  delayed, 
the  examination  could  not  be  had, 
and  that  plaintiff  would  admin- 
ister the  treatment.    Id. 

11.  Under  the  evidence,  held  that 
the  Court  properly  refused  to 
instruct  that  if  an  immediate 
administration  of  the  treatment 
is  proper,  then  such  treatment 
could  not  be  the  natural  result 
of    defendant's    negligence.    Id. 

12.  Under  the  evidence,  held  that 
the  Court  properly  refused  to 
instruct  that  defendant  express 
company  could  not  be  charged 
with  special  damages  unless  it 
knew  that  the  treatment  of 
plaintiff  had  not  been  begun,  that 
plaintiff  was  awaiting  examina- 
tion of  the  dog's  head,  and  that 
the  examination  could  not  be  had 
if  the  transportation  was  so  de- 
layed as  to  cause  decomposition. 
Id. 

18.  Where  a  car  was  misrouted 
over  defendant's  line  as  a  ter- 
minal carrier  and  defendant 
after  notice  kept  the  car  an  un- 
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reasonable  time  before  it  was 
delivered  over  the  proper  route 
to  plaintiff's  yard,  plaintiff  could 
recover  independent  of  the  Inter- 
state Commerce  Act,  or  whether 
defendant  knew  that  the  car 
had  been  misrouted.  Mitchell  v. 
Greenville,  8.  ^  A.  Ry.  Co.,  88 
S.  E.  261,  99  S.  C.  819. 

14.  An  initial  carrier  is  estopped 
as  against  an  innocent  purchaser 
of  goods,  to  deny  that  the  ship- 
ment did  not  include  all  the 
goods  called  for  by  the  bill  of 
lading.  Palmetto  Fertilizer  Co. 
V.  Columbia,  N.  ^  L.  Ry.  Co.,  88 
S.  E.  86,  99  S.  C.  187. 

16.  Between  the  consignor  of  goods 
and  the  receiving  carrier,  reci- 
tals in  a  bill  of  lading  as  to  the 
goods  shipped  raise  only  a  rebut- 
table presumption  that  such 
goods  were  delivered  for  ship- 
ment.    Id. 

16.  Where  a  bill  of  lading  for  a  car 
shipment  of  cottonseed  meal 
showed  on  its  face  that  the  bags 
were  loaded  and  counted  only 
by  the  consignor,  the  initial  car- 
rier held  not  estopped,  as  against 
a  purchaser,  to  deny  that  the  car 
never  contained  the  number  of 
bags  recited  in  the  bill,  which 
was  attached  to  the  draft  for  the 
purchase  money.     Id. 

CARRIERS  OF  PASSENGERS. 

1.  Under  the  •  evidence  plaintiff 
held  not  entitled  to  submission 
of  his  right  to  recover  for  breach 
of  a  special  contract  to  trans- 
port him  on  a  through  train. 
Bradley  v.  Atlantic  Coast  Line 
Ry.  Co.,  82  S.  E.  1009,  99  S.  C. 
78. 

2.  Where  a  carrier  extended  tick- 
ets of  passengers  delayed  by  a 
storm,  but  failed  to  transport 
them  because  oi  insufficient 
equipment  until  their  tickets  had 
expired,  it  was  no  defense  that 
the  passengers  were  detained  by 
an  act  of  God.  Woodward  v. 
Southern  Ry.  Co.,  88  S.  E.  691, 
99  S.  C.  261. 


for  his  failure  to  do  so,  resulting 
in  the  passenger  being  carried 
several  miles  beyond  the  station. 
Oilkeraon  v.  Atlantic  Coast  Line 
R.  Co.,  88  S.  E.  692,  99  S.  C.  426. 

4.  A  carrier  held  liable  for  puni- 
tive damages  in  failing  to  trans- 
port passengers,  where,  by  the 
orders  of  a  superior  servant  the 
necessary  equipment  was  sent 
away  with  knowledge  that  it 
would  be  required.  Woodward 
v.  Southern  Ry.  Co.,  88  S.  E.  691, 
99  S.  C.  261. 

6.  A  carrier  which  acted  with  un- 
reasonable haste  in  ejecting  a 
passenger  who  had  mislaid  her 
ticket,  is  guilty  of  a  delict,  for 
which  punitive  damages  may  be 
recovered.  Williams  v.  Atlantic 
Coast  Line  R.  Co.,  83  S.  E.  604, 
99  S.  C.  897. 

6.  In  an  action  for  the  wrongful 
ejection  of  a  passenger  who  had 
mislaid  her  ticket,  evidence  held 
to  take  to  the  jury  the  question 
whether  it  was  the  exercise  of 
the  highest  degree  of  care  to 
eject  the  passenger  so  soon  after 
leaving  the  place  of  departure. 
Williams  v.  Atlantic  Coast  Line 
R.  Co.,  88  S.  E.  604,  99  S.  C.  397. 

7.  In  an  action  by  a  passenger  for 
damages  caused  by  her  wrongful 
ejection  because  she  had  tem- 
porarily mislaid  her  ticket,  the 
charge  of  the  Court  held  free 
from  error.  Williams  v.  Atlan- 
tic Coast  Line  R.  Co.,  88  S.  E. 
604,  99  S.  C.  897. 

8.  Under  Civ.  Code  1912,  sec.  8266, 
where  waiting  room  at  station 
where  tickets  were  sold  was  not 
open  when  regular  train  reached 
it  during  the  night,  company 
held  liable  to  incoming  passen- 
ger who  became  sick  from 
traveling  some  distance  in  the 
cold.  Bessinger  v.  Seaboard  Air 
Line  Ry.,  83  S.  E.  467,  99  S.  C. 
266. 

CHARGE. 

1.  A  charge  that,  when  it  appears 
that  a  servant  is  injured  by  de- 
fective machinery  or  appliances 
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whether  the  machinery  was  de- 
fective. Cutter  V.  Mallard  Lumr 
ber  Co,,  88  S.  E.  695,  99  S.  C. 
281. 

2.  The  failure  of  the  Court  to 
charge  that  plaintiff  could  not 
recover  if  the  evidence  showed 
he  received  injuries  in  a  man- 
ner not  alleged  in  the  pleadings 
is  not  error,  where  no  request 
was  made  for  such  a  charge,  even 
though  plaintiff's  attorney  argued 
that  plaintiff  could  recover  if  he 
received  his  injuries  in  that  man- 
ner. Cutter  V.  Mallard  Lumber 
Co.,  88  S.  E.  595,  99  S.  C.  281. 

8.  It  was  not  error  for  the  trial 
Judge  to  refuse  a  requested 
charge  which  was  not  presented 
within  the  time  fixed  by  rule  11 
of  the  Circuit  Court.  Cutter  v. 
Mallard  Lumber  Co.,  88  S.  E. 
596,  99  S.  C.  281. 

4.  In  an  action  for  injuries  to  a 
servant,  the  modification  of  a 
charge  requested  by  defendant 
by  a  statement  that  it  was  given 
in  connection  with  the  previous 
charge  as  to  presumption  of  neg- 
ligence from  defective  appli- 
ances or  machinery  held  proper. 
Cutter  V.  Mallard  Lumber  Co., 
88  S.  E.  696,  99  S.  C.  281. 

5.  In  an  action  to  recover  real 
estate,  the  Court's  language  upon 
plaintiffs'  motion  to  direct  a  ver- 
dict held  error,  as  calculated  to 
impress  the  jury  as  to  his  opinion 
on  the  facts  and  that  the  claim 
of  plaintiffs  was  without  merit. 
Stokes  V.  Murray,  88  S.  E.  88, 
99  S.  C.  221. 

6.  A  requested  charge,  which  as- 
sumes the  point  in  issue,  must 
be  refused,  where  the  testimony 
as  to  that  point  is  in  conflict. 
Southern  Realty  ^  Inv.  Co.  v. 
Keenan,  88  S.  E.  89,  99  S.  C.  200. 

7.  In  an  action  for  trespass,  a  re- 
quested charge,  which  assumed 
that  the  boundary  of  plaintiff's 
land  was  known,  and  which 
would  give  plaintiff  all  the  prop- 
erty in  excess  of  the  quantity 
mentioned  in  defendant's  deed, 
held  to  have  been  properly  re- 
fused.   Id. 

8.  In  an  action  for  shortage  in  a 
shipment    brought    against    the 


shipper  and  two  carriers,  held, 
under  the  complaint,  that  it  was 
error  for  the  Court  to  charge  the 
jury  that  a  verdict  could  not  be 
rendered  against  the  shipper. 
Palmetto  Fertilizer  Co.  v.  Colwmr 
bia,  N.  4-  L.  Ry.  Co.,  88  S.  E.  86, 
99  S.  C.  187. 

9.  The  modification  of  a  charge  re- 
quested by  plaintiff  in  an  action 
for  trespass,  one  defense  to 
which  was  adverse  possession,  by 
the  insertion  of  the  word  *'mere" 
before  the  word  "cultivation"  in 
the  statement  that  the  cultiva- 
tion of  the  land  would  not  be  an 
adverse  exclusive  holding,  made 
no  change  in  the  meaning. 
Southern  Realty  4*  Inv.  Co.  v. 
Keenan,  88  S.  E.  89,  99  S.  C.  200. 

10.  A  charge  should  be  considered 
in  its  entirety.  Black  v.  State 
Co.,  88  S.  E.  1088,  99  S.  C.  482. 

11.  A  requested  charge  invading 
the  province  of  the  jury  is  prop- 
erly refused.  Black  v.  State  Co., 
88  S.  E.  1088,  99  S.  C.  482. 

12.  A  requested  charge  comment- 
ing on  the  facts  is  properly  re- 
fused. Black  V.  State  Co.,  88  S. 
E.  1088,  99  S.  C.  482. 

18.  Reading  to  the  jury  an  extract 
from  the  opinion  of  the  Court  in 
another  case,  as  an  ii  lust  rated 
statement  of  law,  is  not  objec- 
tionable as  a  charge  upon  the 
facts,  where  it  is  accompanied 
by  the  statement  that  the  case 
under  consideration  stands  upon 
its  own  circumstances,  and  not 
on  those  in  the  case  read.  Wil- 
liams \.  A.  C.  L.  R.  R.  Co.,  88 
S.  E.  607,  99  S.  C.  897. 

14.  A  charge  as  to  the  law  pro- 
tecting a  carrier  against  persons 
attempting  to  evade  payment  of 
fare,  not  error,  in  case  where 
the  carrier  set  up  failure  to 
exhibit  ticket  or  pay  fare  as  de- 
fense in  action  growing  out  of 
ejection  of  passenger.    Id. 

15.  A  charge  that  "punitive  dam- 
ages may  be  awarded  for  any 
intentional  ejection  of  a  person 
from  a  passenger  train,  no  mat- 
ter how  slight  the  force  used,  if 
such  ejection  was  unlawful,  and 
such  act  is  not  characterized  by 
inadvertence,"   approved   as   not 
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upon  the  facts.  Williams  v.  A. 
C.  L.  R.  Co,,  88  S.  E.  604,  99 
S.  C.  897. 

16.  A  charge  that  if  the  jury  And 
the  plaintiff  was  threatened  by 
defendant,  and  warned  that  de- 
fendant would  write  him  up  in  a 
newspaper  and  ruin  his  business, 
and  that  in  pursuance  of  such 
threats,  defendant  did  attack  the 
plaintiff  in  the  newspaper,  and 
the  attack  was  malicious  and  un- 
true or  exceeded  the  limits  of 
criticism  in  the  discussion  of 
public  affairs,  and  the  plaintiff 
was  unjustly  exposed  to  obloquy 
and  disgrace,  then  the  verdict 
should  l^  for  the  plaintiff,  when 
considered  in  connection  with  the 
entire  charge,  held  free  from 
error.  Black  v.  State  Co.,  88 
S.  E.  1088,  99  S.  C.  482. 

17.  A  charge  "that  fair  and  honest 
criticism  in  matters  of  public 
concern  is  privileged,  but  the 
privilege  is  limited  strictly  to 
comments  and  criticism,  and 
does  not  protect  false  state- 
ments, unjust  inferences,  impu- 
tation of  evil  motives  or  criminal 
conduct  and  attacks  upon  pri- 
vate character,  the  publisher  be- 
ing responsible  for  the  truth  of 
what  he  alleges  to  be  facts," 
taken  in  connection  with  entire 
charge,  sustained.  Black  v. 
State  Co.,  88  S.  E.  1088,  99  S.  C. 
432. 

18.  Charge  as  to  punitive  dam- 
ages in  action  for  libel,  in  con- 
nection with  entire  charge,  ap- 
proved, and  does  not  warrant 
the  inference  that  the  jury  might 
give  punitive  damages  for  mere 
negligence.  Black  Vt  State  Co., 
88  S.  E.  1088,  99  S.  C.  482. 

19.  A   request  to  charge  ignoring 


21.  Whether  a  publication  was 
qualiftedly  privileged  was  a  ques- 
tion for  tiie  jury.  Black  v.  State 
Co.,  88  S.  E.  1088,  99  S.  C.  482. 

22.  No  error  to  refuse,  in  action 
for  libel,  a  request  limiting  re- 
covery to  nominal  damages,  even 
if  there  is  no  evidence  of  sub- 
stantial or  special  damages. 
Black  V.  State  Co.,  88  S.  E.  1088, 
99  S.  C.  482. 

28.  Refusal  of  a  request  to  charge, 
that  even  if  the  jury  should  find 
that  the  publications  in  question 
were  libelous,  yet  it  is  necessary 
for  the  jury  to  further  find  that 
publisher  did  not  act  in  good 
faith  under  the  bona  fide  belief 
that  he  was  performing  a  moral 
duty  owed  the  public  was  not 
prejudicial  error,  black  v.  State 
Co.,  83  S.  E.  1088,  99  S.  C.  482. 

24.  Instructions  substantially  given 
in  generil  charge  to  jury  need 
not  be  repeated  in  language  of 
request.  Anderson  v.  Grocery 
Co.,  84  S.  E.  109,  99  S.  C.  888. 

26.  There  being  no  testimony  as  to 
breach  of  the  written  warranties 
in  contract  of  sale,  instructions 
to  disregard  testimony  as  to  cmy 
other  warranties  are  not  preju- 
dicial to  vendor.  Anderson  v. 
Merchants  Grocery  Co.,  84  S.  E. 
109,  99  S.  C.  888. 

26.  A  charge  that  a  vendee  who 
neither  returned,  nor  offered  to 
return,  goods  to  vendor  would  be 
liable  for  their  actual  value,  is 
not  prejudicial  to  vendor.  An- 
derson V.  Merchants  Grocery  Co., 
84  S.  E:  109,  99  S.  C.  888. 

27.  Where  defendant  requested  the 
Judge  to  charge:  **If  the  jury 
shall  find  that  me  snow  and  sleet 
storm  was  unusual,  that  is,  such 
a   rare  occurrence  that  the  de- 
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the  storm  •  •  •  arose  at  such 
time  as  the  office  was  closed  and 
the  agent  had  retired,  so  that  the 
railroad  company'  could  not 
anticipate  such  a  condition  of 
that  character,  then  they  would 
not  be  charged  with  the  condi- 
tion, but  if  you  find  that  the 
snow  had  fallen  several  days  be- 
fore, and  was  on  the  ground  then 
it  would  be  notice,"  as  upon  the 
facts,  overruled;  there  being  no 
intimation  of  the  opinion  of  the 
Judge  on  any  fact,  and  the  entire 
charge  showing  that  the  jury 
was  advised  tlwt  they  were  the 
sole  judges  of  the  facts.  Beg- 
ging er  \.  a.  A,  L.  By.,  88  S.  E. 
457,  99  S.  C.  266. 

28.  A  request  to  charge  which  as- 
sumes a  disputed  question  of 
fact  properly  refused,  and  the 
question  submitted  to  the  jury. 
iiiller  V.  Southern  Expregf  Co,, 
88  S.  E.  449,  99  S.  C.  888. 

29.  A  request  to  charge  assuming  the 
necessity  for  the  use  of  the  Pasteur, 
treatment  by  all  persons  bitten 
by  dogs  suspected  to  have  hydro- 
phobia was  properly  refused,  as 
upon  the  facts.  Miller  v.  South- 
ern Express  Co.,  83  S.  E.  457, 
99  S.  C.  888. 

30.  Charging  inconsistent  proposi- 
tions of  law  is  not  reversible 
error,  unless  the  jury  may  have 
been  thereby  misled  to  the  appel- 
lant's injury.  Padgett  v.  8.  A. 
L.  Ry.  Co.,  88  S.  E.  688,  99  S. 
C.  864. 

81.  Instructions  applicable  to  dif- 
ferent hypothetical  statements  of 
fact  are  not  inconsistent.    Id. 

82.  An  instruction  at  appellant's 
request  applicable  to  a  state  of 
facts,  not  shown  by,  or  inferable 
from,  the  testimony,  does  not 
form  the  basis  of  exception  by 
appellant.  Padgett  v.  8.  A.  L. 
Ry.,  88  S.  E.  688,  99  S.  C.  864. 

CLAIMS  AGAINST  STATE. 

See  State  v.  Jones,  82  S.  E.  1048, 
99  S.  C.  218. 

COMMERCE. 

See  Master  and  Servant. 

1.  In  an  action  under  the  Federal 

Employers'  Liability  Act  for  the 

death  of  an  engineer  by  falling 


Into  a  roundhouse  pit,  plaintiff 
cannot  recover  if  the  engineer 
went  into  the  roundhouse  for 
purposes  of  his  own  or  if  there 
is  a  failure  of  evidence  from 
which  it  can  be  inferred  that  he 
went  there  for  purposes  of 
employment.  Padgett  v.  Sea- 
board Air  Line  Ry.,  88  S.  E. 
688,  99  S.  C.  864. 

2.  The  Interstate  Conmierce  Com- 
mission under  Interstate  Com- 
merce Act,  sec.  16,  subd.  6,  hav- 
ing ruled  that  a  shipper  may 
direct  as  to  terminal  routing  and 
delivery,  but  having  provided  no 
penalty  for  a  violation  thereof 
no  recovery  can  be  had  under 
the  State  law.  Civ.  Code  1912, 
sees.  8194,  8195.  Mitchell  v. 
OreenvUle,  8.  ^  A.  Ry.,  88  S. 
E.  261,  99  S.  C.  819. 

8.  The  Carmack  amendment  of  the 
Interstate  Commerce  Act,  im- 
posing liability  on  initial  car- 
riers for  loss  occurring  on  their 
lines  or  those  of  connecting  car- 
riers, in  interstate  commerce,  did 
not  relieve  the  terminal  carrier 
from  liability  to  a  consignee  for 
injuries,  to  animals  shipped,  sus- 
tained on  its  own  line.  East- 
over  Mule  «^  Horse  Co.  v.  Atlan- 
tic Coast  Line  R.  Co.,  88  S.  E. 
599,  99  S.  C.  470. 

CONFESSIONS. 

1.  A  confession  is  not  admissible, 
unless  it  is  voluntary,  and 
whether  it  is  in  the  first  instance 
for  the  presiding  Judge,  but  the 
jury  are  the  final  judges.  State 
V,  Rogers,  88  S.  E.  971,  99  S.  C. 
504. 

2.  The  State,  seeking  to  introduce 
a  confession,  has  the  burden  of 
proving  that  it  was  voluntary. 
State  V.  Rogers,  88  S.  E.  971, 
99  S.  C.  604. 

8.  Where  the  Court  excluded  the 
jury  while  hearing  evidence  on 
the  question  whether  a  confes- 
sion was  voluntary,  the  State,  on 
the  jury  being  recalled,  must,  in 
introducing  the  confession,  rein- 
troduce the  testimony  presented 
to  the  Judge.  State  v.  Rogers, 
88  S.  E.  971,  99  S.  C.  504. 
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CONSTITUTIONAL   LAW. 

1.  Whether,  within  Const.  1896,  art. 
Ill,  sec.  84,  prohibiting  special 
laws  where  a  general  law  can  be 
made  applicable,  a  general  law 
can  be  made  applicable,  is  not  a 
question  for  the  legislature,  but 
one  the  Courts  must  decide. 
Tisdale  v.  Scarborough,  88  S.  E. 
694,  99  S.  C.  877. 

2.  Under  Const.  1896,  art.  IX,  sec. 
18,  and  Civ.  Code  1912,  sec.  2660, 
stockholders  of  a  bank,  who  are 
compelled  to  pay  an  amount  in 
excess  of  the  face  value  of  the 
stock  to  pay  depositors  in  full, 
are  subrogated  to  the  rights  of 
the  depositors  in  after-discovered 
assets  of  the  bank.  Arthur  v. 
Peoples  Bank  of  Union,  88  S.  E. 
778, 99  S.  C.  862.  See  Homestead, 
Oibbes  v.  Hunter,  88  S.  E.  606, 
99  S.  C.  410.  See  Statutes. 
State  V.  Jones,  82  S.  E.  882,  99 

5.  C.  218. 

8.  Code  Proc.  1912,  sec.  28,  subd. 

6,  providing  that  in  the  counties 
of  the  Sixth  Circuit,  on  demand, 
equity  cases  shall  be  tried  in 
open  Court,  covered  a  portion  of 
the  same  subject  matter  as  sec- 
tion 881,  and  is  therefore  viola- 
tive of  Const.,  art.  Ill,  sec.  84, 

subd.  9.  Southern  National  Bank 
V.  Farmington  Corporation,  88  S. 
E.  687,  99  S.  C.  476. 
4.  A  constitutional  question  affect- 
ing the  administration  of  the  law 
is  of  public  interest  and  should 
be  considered  and  determined 
whenever  it  arises  upon  the 
record,  although  neither  party 
litigant  chose  to  raise  the  ques- 
tion. Southern  National  Bank 
V.  Farmington  Corporation,  88  S. 
E.  687,  99  S.  C.  475. 

CONTINUANCE. 

See  Appeal  and  Error. 
1.  The  trial  Court  did  not  abuse 
its  discretion  in  refusing  the 
continuance  asked  on  account  of 
the  sickness  of  one  of  the  de- 
fendant's attorneys,  where  an- 
other attorney  was  present,  pre- 
pared in  all  respects  and  fully 
capable  of  representing  the  de- 
fendants.     Cutter     V.     Mallard 


Lumber  Co,,  88  S.  E.  696,  99  S. 
C.  281. 

CONTRACTS. 

1.  For  sale  of  lands.  See  Cooper  v. 
Rulland,  82  S.  E.  994,  99  S.  C. 
88. 

2.  Whether  sale  or  mortgage.  See 
Hamilton  v.  Hamer,  82  S.  E. 
997,  99  S.  C.  81. 

8.  With  municipality.  See  Spear  v. 

Bd,  of  Public   Works,  82  S.  E. 

1010,  99  S.  C.  144. 
4.  Marriage.   See  Stokes  v.  Murray, 

88  S.  E.  88,  99  S.  C.  221. 
6.  Exemption   for   negligence,  etc. 

See  Rittenberg  v,  A.  C.  L.  R.  R. 

Co.,  88  S.  E.  600,  99  S.  C.  488. 

CONTRIBUTORY   NEGLI- 
GENCE. 

1.  Contributory  negligence  is  no 
defense  to  wilful  negligence. 
Folk  V.  Seaboard  Air  Line  Ry., 
88  S.  E.  462,  99  S.  C.  284. 

2.  Issue  as  to.  See  Anderson  v. 
Conway  Lumber  Co.,  82  S.  E. 
984,  99  S.  C.  100. 

CONVERSION. 

1.  "Conversion"  means  the  putting 
of  money  into  land,  or  land  into 
money.  "Mattison  v.  Stone,  82  S. 
E.  1046,  99  S.  C.  161. 

2.  A  person  cannot  convert  land 
into  money  unless  he  has  abso- 
lute ownership  of  the  land.  Mat- 
tison  V.  Stone,  82  S.  E.  1046,  99 
S.  C.  161. 

8.  Where  testator  devised  realty 
to  his  wife  for  life,  on  her  death 
to  be  sold  and  equally  divided 
among  his  five  children,  the 
share  of  his  daughter  C.  to  be 
hers  for  life  and  then  go  to  her 
child,  one-fifth  of  the  money  into 
which  the  realty  was  converted 
by  the  death  of  testator's  wife 
belonged  to  C,  with  remainder 
to  her  child.  Mattison  v.  Stone, 
82  S.  E.  1046,  99  S.  C.  161. 

4.  "Reconversion"  means  the  put- 
ting of  money  into  land,  or  land 
into  money.  Mattison  v.  Stone, 
82  S.  E.  1046,  99  S.  C.  161. 

5.  A  person  having  only  a  life 
estate  in  money  into  which  land 
was  converted  could  not  recon- 
vert it.    Id. 
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CORPORATIONS. 

1.  As  to  evidence  of  organization. 
See  State  v.  Blackwelder,  82  S. 
E.  995,  99  S.  C.  74. 

2.  As  to  insurance  associations.  See 
Clarkson  v.  Supreme  Lodge  K, 
of  P.,  82  S.  E.  1048,  99  S.  C.  184. 

8.  As  to  liability  of  stockholders  in 
banks.  See  Arthur  v.  Peoples 
Bank,  83  S.  E.  778,  99  S.  C.  862. 

COVENANTS. 

1.  Grantee  of  land,  including  part 
of  railroad  right  of  way,  held 
not  entitled  to  recover  from  his 
grantors  for  a  breach  of  war- 
ranty. Colclough  V.  Brigge,  88 
S.  E.  86,  99  S.  C.  181. 

CRIMINAL  LAW. 

1.  The  State,  seeking  to  introduce 
a  confession,  has  the  burden  of 
proving  that  it  was  voluntary. 
State  V.  Rogers,  88  S.  E.  971,  99 
S.  C.  604. 

2.  Where  the  Court  excluded  the 
jury  while  hearing  evidence  on 
the  question  •  whether  a  confes- 

'  sion  was  voluntary,  the  State,  on 
the  jury  being  recalled,  must,  in 
introducing  the  confession,  re- 
introduce the  testimony  pre- 
sented to  the  Judge.  State  v. 
Rogers,  88  S.  E.  971,  99  S.  C. 
504. 

8.  A  confession  is  not  admissible, 
unless  it  is  voluntary,  and 
whether  it  is  in  the  first  instance 
for  the  presiding  Judge,  but  the 
jury  are  the  Anal  judges.  State 
V.  Rogers,  88  S.  E.  971,  99  S.  C. 
504. 

4.  On  trial  of  bank  pFesident  and 
director  for  violation  of  banking 
laws,  conviction  will  not  be  re- 
versed on  theory  that  organiza- 
tion of  bank  was  not  sufficiently 
proved  for  failure  to  prove  sub- 
scription to  stock  by  directors  or 
issuance  thereof  to  them,  or  that 
the  petition  for  the  charter  pro- 
vided that  the  capital  stock 
should  be  paid  in  installments. 
State  V.  Blackwelder,  82  S.  E. 
996,  99  S.  C.  74. 

5.  The  State  in  making  a  criminal 
case  need  not  anticipate  or  re- 


fute special  defenses  which  de- 
fendant might  interpose.    Id, 

DAMAGES. 

See  Telegraphs  and  Telephones, 

1.  In  an  action  for  personal  inju- 
ries the  jury  may  consider  in 
fixing  damages  plaintiff's  men- 
tal anguish  and  worry,  but  only 
in  connection  with  her  physical 
injury  and  the  injury  to  her 
nervous  system.  Folk  v.  Sea- 
board Air  Line  Ry,,  88  S.  E. 
462,  99  S.  C.  284. 

2.  In  an  action  for  injuries  sus- 
tained in  a  runaway  caused  by  a 
backing  train  at  a  crossing,  evi- 
dence of  the  fright  shown  by 
plaintiff  and  worry  she  suffered 
in  connection  with  her  l>odily  in- 
jury was  competent.  Polk  v. 
Seaboard  Air  Line  Ry,,  88  S.  E. 
462,  99  S.  C.  284. 

8.  Where  a  contract  for  the  ship- 
ment of  animals  fixed  their  value 
at  $100  each,  and  three  were  killed 
and  plaintiff  claimed  $297.60  for 
injuries  to  others,  he  could  re- 
cover only  $697.50.  Eastover 
Mule  ^  Horse  Co,  v.  Atlantic 
Coast  Line  R.  Co,,  88  S.  E.  599, 
99  S.  C.  470. 

4.  In  an  action  against  a  telegraph 
company  for  damages  arising 
from  mistake  in  a  telegram,  evi- 
dence held  to  support  punitive 
damages.  Clough  v.  Tel,  Co.,  88 
S.  E.  916,  99  S.  C.  484. 

5.  In  an  action  against  a  telegraph 
company  for  damages  from  mis- 
take in  a  telegram,  whether 
plaintiff  used  due  diligence  to 
avoid  the  consequences  of  the 
mistake  was  for  the  jury. 
Clough  V.  Western  Union  Tele- 
graph Co.,  88  S.  E.  916,  99  S.  C. 
484. 

6.  For  damages  for  unnecessary 
treatment  for  hydrophobia  to  be 
the  proximate  result  of  the  de- 
fendant express  company's  delay 
in  transmitting  the  head  of  the 
suspected  dog  to  an  institute  for 
examination,  it  was  essential  that 
it  be  not  only  a  natural,  but  a 
necessary,  result  of  such  delay. 
Miller  v.  Southern  Express  Co,, 
88  S.  E.  449,  99  S.  C.  888. 


Digitized  by 


Google 


560 


Index. 


7.  Under  the  evidence  in  actions 
for  expenses  and  damages  from 
the  taking  of  an  unnecessary 
treatment  for  hydrophobia  in 
consequence  of  the  defendeuit 
express  company's  delay  in  de- 
livering the  head  of  the  sus- 
pected dog  to  the  institute  for 
examination,  held  that  the  ques- 
tion whether  the  treatment  was 
unnecessary  was  for  the  jury. 
Miller  v.  Southern  Express  Co,, 
88  S.  E.  449,  99  S.  C.  888. 

8.  Evidence  held  to  authorize  sub- 
miting  to  the  jury  the  question 
of  plaintiff's  right  to  recover 
general  damages.    Id. 

9.  A  carrier  held  liable  for  puni- 
tive damages  in  failing  to  trans- 
port passengers,  where,  by  the 
orders  of  a  superior  servant  the 
necessary  equipment  was  sent 
away  with  knowledge  that  it 
would  be  required.  Woodward 
V.  Southern  Ry.  Co.,  88  S.  E.  591, 

^99  S.  C.  261. 

10.  A  carrier,  which  acted  with  un- 
reasonable haste  in  ejecting  a 
passenger  who  had  mislaid  her 
ticket,  is  guilty  of  a  delict,  for 
which  punitive  damages  may  be 
recovered.  Williams  v.  Atlantic 
Coast  Line  R.  Co.,  88  S.  E.  604, 
99  S.  C.  897. 

11.  Where  plaintiff  has  been  in- 
formed by  letter  that  her  brother 
would  be  sent  to  an  insane  asy- 
lum, failure  of  defendant  to 
promptly  transmit  a  message 
with  the  same  information  will 
not  support  an  action  for  men- 
tal suffering  from .  plaintiff's 
failure  to  see  her  brother  where 
he  recovered  and  was  not  car- 
ried to  the  asylum.  Sullivan  v. 
Western  Union  Telegraph  Co., 
82  S.  E.  1018,  99  S.  C.  181. 

12.  There  being  no  evidence  to 
show  a  choice  of  routes  or  trains 
and  no  injury  arising  to  an  in- 
tending passenger  from  his  act- 
ing in  reliance  upon  misinforma- 
tion, as  to  points  at  which  the 
train  he  was  about  to  board 
would  stop,  given  by  carrier's 
agent,  it  was  error  to  submit  to 
the  jury  the  question  of  dam- 
ages arising  to  the  passenger 
from  such  misinformation.  Brad- 


ley y.  A.  C.  L.  R.  R,  Co.,  82  S. 
E.  1009,  99  S.  C.  78. 

18.  Punitive  damages  may  be  re- 
covered for  injuries  caused  by 
the  unlawful  acts  of  another. 
Id. 

14.  All  elements  of  damage  alleged 
in  complaint  need  not  be  proven. 
Black  V.  State  Co.,  88  S.  E.  1088, 
99  S.  C.  482. 

16.  Charge  as  to  punitive  damages 
in  action  for  libel,  in  connection 
with  entire  charge,  approved, 
and  does  not  warrant  the  infer- 
ence that  the  jury  might  give 
punitive  damages  for  mere  neg- 
ligence.    Id. 

16.  No  error  to  refuse,  in  action 
for  libel,  a  request  limiting  re- 
covery to  nominal  damages,  even 
if  there  is  no  evidence  of  sub- 
stantial or  special  damages.    Id. 

17.  In  an  action  against  a  pur- 
chaser of  standing  timber  for 
cutting  timber  not  covered  by  the 
deed,  evidence  that  timber  to 
which  the  purchaser  was  entitled 
was  not  ait  was  not  admissible 
in  mitigation  of  damages,  espe- 
cially where  the  purchaser  claim- 
ed that  its  time  for  cutting  tim- 
ber had  not  expired,  as  it  might 
still  cut  the  timber  so  left.  El- 
lerbe  v.  Marion  Co.  Lumber  Co., 
82  S.  E.  1049,  99  S.  C.  158. 

DEEDS. 

Adverse  Posession;  Judicial  Sales; 
Mortgages. 

1.  Deed  held  to  vest  a  contingent 
remainder  in  the  children  of  the 
cestui  que  trust;  the  remainder- 
men being  authorized  to  mort- 
gage their  interest,  which  could 
be  sold  under  foreclosure  prior 
to  the  death  of  the  life  tenant. 
McLean  v.  Crouch,  82  S.  E.  988, 
99  S.  C.  118. 

2.  A  deed  to  a  trustee  for  two  per- 
sons for  life,  and  at  their  death 
to  their  issue,  but  in  case  of  no 
issue  then  to  their  next  of  kin, 
held  to  vest  in  the  beneficiaries 
a  conditional  fee;  the  word  "is- 
sue" being  a  word  of  limitation, 
and  not  of  purchase.  Sligh  v. 
Sligh,  88  S.  E.  260,  99  S.  C.  807. 

8.  Where  two  parties  purchased 
adjoining   land    from   the   same 
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source,  the  description  contained 
in  the  prior  deed  controls,  since 
no  subsequent  deed  from  that 
source  could  deprive  the  prior 
grantee  of  any  portion  of  the 
lands  conveyed  to  him.  South- 
ern Realty  ^  Inv.  Co.  v.  Keenan, 
88  S.  E.  89,  99  S.  C.  200. 

4.  Grantee  of  land,  including  part 
of  railroad  right  of  way,  held  not 
entitled  to  recover  from  his 
grantors  for  breach  of  warranty. 
Colclough  V.  Briggs,  88  S.  E.  86, 
99  S.  C.  181. 

6.  Where  deed  absolute  on  its  face 
was  accompanied  by  a  bond  to 
reconvey,  which  showed  that  the 
deed  was  to  secure  a  debt,  gran- 
tor held  entitled  to  a  reconvey- 
ance on  payment  of  the  amount 
due,  though  payment  was  not 
made  within  the  time  stipulated 
in  the  bond.  Hamilton  v.  Hor- 
mer,  82  S.  E.  997,  99  S.  C.  81. 

6.  An  expectant  heir  or  devisee  has 
during  the  life  of  his  ancestor  or 
expectant  testator  no  title  to  the 
lands  of  the  latter,  and  his  deed 
then  made  operates  by  way  of 
estoppel  after  acquisition  of  title 
on  the  death  of  his  ancestress  or 
expected  testatrix.  Blackwell  v. 
HarreUon,  84  S.  E.  288,  99  S.  C. 
?64. 

7.  A  deed  purporting  to  convey 
"all  my  right,  title  and  interest" 
in  lands  is  in  effect  no  more  them 
a  quitclaim  of  such  interest.    Id, 

8.  Deed  on  sale  for  taxes.  See 
Oadsden  v.  Westshore  Inv.  Co., 
82  S.  E.  1062,  99  S.  C.  172. 

DEVISES. 

1.  Where  testator  devised  realty 
to  his  wife  for  life  and  provided 
that  on  her  death  it  should  be 
sold  and  equally  divided  among 
his  five  children,  and  that  the 
share  of  his  daughter  C.  should 
be  hers  during  her  lifetime  and 
then  go  to  her  child,  one-flfth 
of  the  money  into  which  the 
realty  was  converted  under  the 
will  by  the  death  of  testator's 
wife  belonged  to  C.  for  life,  with 
remainder  to  her  child.  Matti- 
$on  V.  Stone,  82  S.  E.  1046,  99 
S.  C.  161. 


DESCENT  AND  DISTRIBU- 
TION. 

1.  A  sale  by  an  expectant  heir  of 
an  interest  in  land  which  he  ex- 
pects to  inherit  from  a  person 
then  living  is  not  against  public 
policy.  Blackwell  v.  HarreUon, 
84  S.  E.  283,  99  S.  C.  264. 
See  Bastards.  Trout  v.  Bur- 
nett, 88  S.  E.  684,  99  S.  C.  276. 

DISCRETIONARY  POWERS. 

1.  Review  of  exercise.  See  Clark- 
son  V.  Sup.  Lodge  K.  of  P.,  82 
S.  E.  1048,  99  S.  C.  184. 

DISTRIBUTION  OF  ESTATES. 

1.  Under.  Civ.  Code  1912,  sees. 
8666,  8662,  children  of  Ulegiti- 
mate  child  who  died  prior  to 
1906  held  to  inherit  from  their 
grandmother  who  died  after 
1906.  Trout  v.  Burnett,  88  S. 
E.  684,  99  S.  C.  276. 

EASEMENTS. 

1.  The  operation  of  a  steam  car 
on  woodland  is  an  uncommon 
burden  on  the  servient  estate, 
and  ought  to  be  the  subject  of 
a  special  agreement.  Ellerbe  v. 
Marion  Lumber  Co.,  82  S.  E. 
1049,  99  S.  C.  168. 

2.  Grantee  of  land,  including  part 
of  railroad  right  of  way,  held 
not  entitled  to  recover  from  his 
grantors  for  a  breach  of  war- 
ranty. Colclough  V.  Briggs,  88 
S.  E.  86,  99  S.  C.  181. 

8.  Where  a  railroad  company  hav- 
ing a  right  to  acquire  by  con- 
demnation a  right  of  way  sev- 
enty-five fefet  in  width  from  the 
center  of  its  track,  enters  upon 
land  under  a  written  contract 
with  the  owner  giving  it  a  right 
of  way  one  hundred  feet  in 
width  from  the  center  of  its 
track,  and  builds  and  operates 
its  road  over  said  lands,  it  is 
for  the  jury  to  say  whether  a 
subsequent  purchaser  of  the 
land,  whose  husband  and  agent 
while  in  the  railroad's  employ- 
ment ran  over  the  road,  and 
knew  of  its  location  on  this  land, 
and  claimed  from  the  common 
grantor,  had  notice  sufficient  to 
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put  her  on  inquiry  as  to  the 
width  of  defendant's  right  of 
way,  where  the  written  agree- 
ment although  not  probated,  as 
required  by  statute,  was  actually 
recorded  in  the  oflBce  of  the  reg- 
ister of  mesne  conveyance. 
Beck  V.  iV.  W.  R.  R,  Co.,  88 
S.  E.  866,  99  S.  C.  810. 
4.  A  subsequent  purchaser  of  lands 
over  which  a  railroad  is  being 
operated  is  not  to  be  treated  as 
an  innocent  purchaser  with  no- 
tice only  extending  to  the  right 
of  way  actually  occupied  by  or 
necessary  for  the  operation  of 
the  road,  because  of  the  deed 
granting  the  right  of  way  not 
being  probated  and  improperly 
recorded,  where  there  are  other 
facts  and  circumstances  in  evi- 
dence, the  sufficiency  of  which 
to  put  her  upon  inquiry  or  notice 
should  be  submitted  to  the  jury. 
Beck  V.  .V.  W.  R,  R.  Co.,  88  S. 
E.  886,  99  S.  C.  810. 

ELECTIONS. 

1.  The  hours  for  municipal  elec- 
tions in  certain  cities  designated 
by  Civil  Code  1912,  sec.  8091, 
apply  to  all  elections  on  munici- 
pal questions,  including  the  issu- 
ance of  bonds,  in  such  cities. 
Herbert  v.  Grijffin,  82  S.  E.  986, 
99  S.  C.  1. 

2.  The  issuance  of  municipal  bonds 
for  the  construction  of  water- 
works and  electric  light  plant 
under  Civil  Code  1912,  sec.  3016, 
is  for  severable  purposes,  which 
must  be  separately  submitted  to 
the  voters  so  as  to*  afford  oppor- 
tunity for  expression  of  their 
will  as  to  each  purpose.  Her- 
bert V.  Oriffln,  82  S.  E.  986,  99 
S.  C.  1;  Weeks  v.  Bryant,  82 
S.  E.  988,  99  S.  C.  8. 

EMIx\ENT  DOMAIN. 

1.  Where  a  railroad  company  hav- 
ing a  right  to  acquire  by  con- 


of  way  one  hundred  feet  in 
width  from  the  center  of  its 
track,  and  builds  and  operates 
its  road  over  said  lands,  it  is  for 
the  jury  to  say  whether  a  sub- 
sequent purchaser  of  the  land, 
whose  husband  and  agent  while 
in  the  railroad's  employment  ran 
over  the  road,  and  knew  of  its 
location  on  this  land,  and  claimed 
from  the  common  grantor,  had 
notice  sufficient  to  put  her  on  in- 
quiry as  to  the  width  of  defend- 
ant's right  of  way,  where  the 
written  agreement  although  not 
probated,  as  required  by  statute, 
was  actually  recorded  in  the 
office  of  the  register  of  mesne 
conveyance.  Beck  v.  N.  W.  R. 
R.  Co.,  88  S.  E.  886,  99  S.  C.  810. 
2.  Where  railway  companies  claim- 
ing title  to  a  strip  of  land  did 
not  take  possession  until  1872, 
they  acquired  no  title  to  the 
same  under  the  act  incorporat- 
ing the  Greenville  &  Columbia 
Railway  Company,  passed  Dec. 
16,  1846  (11  St.  at  Large,  p. 
824,  sec.  2),  and  the  act  incor- 
porating the  Air  Line  Railway 
Company  in  South  Carolina, 
passed  Dec.  20,  1866  (12  St.  at 
Large,  p.  610,  sees.  4,  6).  At- 
lanta ^  C.  Air  Line  Ry.  Co.  v. 
Spartanburg  Ry.,  Oas  4*  Elec- 
tric Co.,  83  S.  E.  686,  99  S.  C. 
299. 

EQUITABLE  CONVERSION. 

1.  A  person  cannot  convert  land 
into  money  unless  he  has  abso- 
lute ownership  of  the  land.  Mat- 
tison  V.  Stone,  82  S.  E.  1046, 
99  S.  C.  161. 

2.  "Conversion"  or  "reconversion" 
means  the  putting  of  money  into 
land  or  land  into  money.    Id. 

8.  The  same  power  and  process  is 
required  to  reconvert  money  into 
land  as  is  required  to  convert 
land  into  money;  and  hence  a 
person,  having  only  a  life  estate 
in  money  into  which  land  was 
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ESTOPPEL. 

1.  Deed  with  general  warranty  by 
expectant  heir,  though  a  quit- 
claim deed,  held  to  estop  the 
grantor  with  respect  to  title  sub- 
sequently acquired  by  descent. 
Blackwell  v.  Harrelson,  84  S.  E. 
288,  99  S.  C.  264. 

2.  Rule  of  estoppel  held  not  to 
prevent  after-acquired  title  pass- 
ing under  deed  by  expectant 
heir.  Blackwell  v.  Harrelson, 
84  S.  E.  288,  99  S.  C.  264. 

8.  The  relation  of  landlord  and 
tenant  is  terminated  between  a 
life  tenant  as  landlord  and  his 
lessee  for  a  term  of  years  by  the 
death  of  the  life  tenant,  and  his 
lessee  may  then  attorn  to,  and 
become  the  tenant  of,  owner  of 
the  fee,  who  acquired  the  right 
to  possession  on  the  death  of  the 
life  tenant.  Eller  v.  Motley,  82 
S.  E.  992,  90  S.  C.  20. 

4.  As  to  estoppel  of  carrier  by 
recitals  in  bill  of  lading.  See 
Palmetto  Fertilizer  Co.  v.  C,  N. 
i'  L.  R.  R.  Co.,  88  S.  E.  86,  99 
S.  C.  187. 

EVIDENCE. 

See  Appeal  and  Error;  Damages. 

1.  Where  a  telegraph  message  de- 
livered by  phone  was  confirmed 
by  delivery  of  the  written  mes- 
sage, evidence  as  to  the  conver- 
sation by  phone  regarding  the 
message  was  properly  admitted. 
Clough  V.  Western  tfnion  Tele- 
graph Co.,  88  S.  E.  916,  99  S.  C. 
484. 

2.  In  an  action  by  a  baggageman 
hurt  while  loading  trunks  on  a 
train,  testimony  that  the  con- 
ductor said  that  the  train  was 
plying  Ijetween  local  points  is 
competent  evidence  that  it  was 
not  an  interstate  train,  as  claimed 
by  defendant.  Howell  v.  At- 
lantic Coast  Line  R.  Co.,  88  S. 
E.  699,  99  S.  C.  417. 

3.  Under  Act  of  1889  (Act  Dec. 
28,  1889  [20  Stat,  at  Large,  p. 
845]),  relative  to  surveying  and 
assessing  land  which  had  not 
been  on  the  tax  duplicates  nor 
forfeited    land    list,    held    that 


where  adjoining  tracts  were  as- 
sessed to  *'unknown,"  and  sold  as 
one  tract,  a  presumption  arose 
that  the  taxing  officers  did  not 
know  that  they  were  separate 
tracts.  Oadsden  v.  West  Shore 
Inv.  Co.,  82  S.  E.  1062,  99  S. 
C.  172. 

4.  In  determining  the  location  of 
the  lines  of  a  survey,  the  decla- 
ration of  chain  carriers  and  ax- 
men,  who  were  present  at  the 
original  survey  and  who  had 
since  died,  may  be  considered. 
Southern  Realty  ^  Inv.  Co.  v. 
Keenan,  83  S.  E.  89,  99  S.  C. 
200. 

5.  Extracts  from  scientific  books 
read  in  evidence  are  necessarily 
to  be  considered  in  determining 
the  questions  of  fact  to  which 
they  relate.  Miller  v.  So.  Ex- 
press Co.,  88  S.  E.  449,  99  S. 
C.  388. 

6.  The  entry  on  an  account  book 
of  an  admitted  loan  for  $200, 
and  regular  monthly  credits  of 
$1,  as  interest  due  thereon,  for 
seven  months,  followed  by  a 
debit  entry  for  $400,  and  the  in- 
crease of  the  monthly  credits  for 
interest  from  $1  to  $8  for  twen- 
ty-four months  following,  sup- 
ports the  inference  and  finding 
that  the  increased  credits  for  in- 
terest were  applicable  to  a  loan 
for  $400,  made  at  the  time  stated, 
rather  than  to  the  prior  loan  for 
$200.  Union  B.  ^  L.  Ass'n  v. 
McNally,  88  S.  E.  367,  99  S.  C. 
824. 

7.  The  method  in  which  accounts 
are  kept  is  a  circumstance  to  be 
considered  in  determining  the 
facts  evidenced  by  them.     Id. 

8.  In  an  action  for  injuries  re- 
ceived by  a  sawmill  employee 
while  shifting  a  belt  with  a  stick 
furnished  him  for  that  purpose, 
the  admission  of  evidence,  over 
defendant's  objection  that  it  was 
irrelevant,  that  in  other  parts  of 
the  mill  shift  levers  were  pro- 
vided and  the  pulleys  covered, 
was  not  an  abuse  of  the  Court's 
discretion  which  requires  a  re- 
versal. Cutter  V.  Mallard  Lum- 
ber Co.,  88  S.  E.  696,  99  S.  C. 
281. 
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9.  In  an  action  for  personal  in- 
juries to  an  employee  from  an 
alleged  defective  appliance,  the 
exclusion  as  irrelevant  of  evi- 
dence offered  by  the  master  that 
no  similar  accident  had  ever  oc- 
curred before  was  not  an  abuse 
of  the  Court's  discretion  which 
required  a  reversal.  Cutter  v. 
Mallard  Lumber  Co.,  88  S.  E. 
596,  99  S.  C.  281. 

10.  A  confession  is  not  admissi- 
ble unless  it  is  voluntary,  and 
whether  it  is  in  the  first  instance 
for  the  presiding  Judge,  but  the 
jury  are  the  final  judges.  State 
V.  Rogers,  88  S.  E.  971,  99  S.  C. 
604. 

11.  The  State,  seeking  to  introduce 
a  confession,  has  the  burden  of 
proving  that  it  was  voluntary. 
State  V.  Rogers,  88  S.  E.  971, 
99  S.  C.  504. 

12.  Where  the  Court  excluded  the 
jury  while  hearing  evidence  on 
the  question  whether  a  confes- 
sion was  voluntary,  the  State,  on 
the  jury  being  recalled,  must,  in 
introducing  3ie  confession,  re- 
introduce the  testimony  present- 
ed to  the  Judge.  State  v. 
Rogers,  88  S.  E.  971,  99  S.  C. 
504. 

13.  The  relative  weight  to  be  given 
evidence  of  disputed  boundaries 
ranks  as  follows:  (1)  Natural 
boundaries;  (2)  artificial  marks; 
(8)  course  and  distance.  But 
this  rule  is  not  absolute,  and 
may  be  changed  by  the  special 
circumstances  in  the  case. 
Southern  Realty  ^*  Tnv.  Co.  v. 
Keenan,  88  S.  E.  89,  99  S.  C.  200. 

14.  The  relative  weight  to  be  given 
evidence  of  disputed  boundaries 
is  ordinarily  a  question  of  law. 
Southern  Realty  ^  Tnv.  Co.  v. 
Keenan,  88  S.  E.  39,  99  S.  C.  200. 

15.  Evidence  that  the  vendor  had 
not  tendered  a  deed  is  competent 
to  rebut  his  claim  that  the  pur- 
chaser was  in  default.  Cooper  v. 
Rutland,  82  S.  E.  994,  99  S.  C.  88. 

EXECUTORS   AND   ADMINIS- 
TRATORS. 

1.  Where  a  bank  deposit  belonged 
to  plaintiff's  deceased  wife, 
though  standing  in  his  name,  and 


he  did  not  establish  ownership 
as  to  any  part  of  it,  he  was 
chargeable  with  the  entire  sum 
as  her  administrator.  Patterson 
V.  Jones,  82  S.  E.  1008,  99  S.  C. 
128. 

2.  An  administrator  may  charge 
for  a  reasonable  tombstone,  de- 
pending on  the  value  of  the  es- 
tate, as  an  administration  ex- 
pense. Patterson  v.  Jones,  82 
S.  E.  1008,  99  S.  C.  128. 

3.  Where  an  administrator  raised 
a  crop  on  land  of  the  estate, 
the  estate  was  chargeable  with 
supplies  necessary  to  grow  the 
crop,  but  was  entitled  to  credit 
for  the  whole  crop.  Patterson 
V.  Jones,  82  S.  E.  1008,  99  S.  C. 
128. 

4.  An  administrator  must  keep  and 
make  a  plain  statement  of  all  of 
his  official  transactions.  Patter- 
son V.  Jones,  82  S.  E.  1008,  99 
S.  C.  128. 

EXECUTION. 

1.  Under  Civ.  Code  1912,  sec.  8542, 
where  creditor  when  he  extended 
credit  had  no  knowledge  of  con- 
veyance, purchaser  under  execu- 
tion held  to  acquire  good  title 
notwithstanding  actual  notice. 
Blackwell  v.  Harrelson,  84  S.  E. 
288,  99  S.  C.  264. 

2.  Under  an  execution  against-  a 
delinquent  taxpayer  the  sheriff 
may  sell  any  property  within  his 
county,  and  a  memorandum  on 
the  execution  as  to  the  location 
of  such  property  within  a  par- 
ticular subdivision  of  the  county 
is  not  an  essential  part  of  the 
process,  and  may  be  disregarded. 
Oallishaw  v.  JacKson,  88  S.  E. 
454,  99  S.  C.  842. 

8.  The  inclusion  of  an  excessive 
assessment  in  an  execution  for 
delinquent  taxes  does  not  invali- 
date the  execution,  where  the 
taxpayer  fails  to  apply  for  the 
correction  of  the  assessment  as 
prescribed  bv  Civil  Code,  sec. 
476.     Id. 

4.  The  property  of  one  person  can- 
not be  sold  under  an  execution 
directed  against  the  property  of 
another.    Id. 
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6.  Where  the  plaintiff  proves  title 
to  lands  held  by  the  defendant 
as  purchaser  at  a  sale  uncjer  tax 
execution  against  a  third  party, 
defendant's  prima  fcLcie  right  to 
possession  falls  to  the  ground, 
and  he  must  show  aliunde  a  bet- 
ter title  than  plaintiff  has  shown. 
Id. 

6.  Where  lands  have  been  sold  .by 
the  sheriff  under  a  tax  execution 
there  is  a  presumption  that  he 
took  possession  thereof  when  he 
levied  under  the  tax  execution. 
Oadgden  v.  West  Shore  Inv.  Co., 
82  S.  E.  1052,  99  S.  C.  172. 

7.  Under  Civil  Code  1912,  sec. 
1191,  a  successor  to  a  sheriff 
who  made  a  sale  under  a  tax 
execution  may  at  any  time  there- 
after make  a  deed  to  the  pur- 
chaser evidencing. such  sale.    Id. 

EXPECTANT  INTEREST. 

See  Blackwell  v.  HarreUon,  84 
S.  £.  288,  99  S.  C.  264. 

EXPRESS  COMPANIES. 

1.  There  being  testimony  tending 
to  show  that  a  dog  which  had 
bitten  plaintiff  was  unwell,  and 

•  suspected  to  have  had  rabies, 
and 'that  plaintiff  sent  its  head 
by  an  express  company,  as  a 
conunon  carrier,  to  an  expert, 
for  examination  in  order  to  de- 
termine this  fact,  before  he 
should  take  the  Pasteur  treat- 
ment, which  is  itself  dangerous, 
and  should  be  taken  only  after 
careful  consideration  and  exami- 
nation into  the  facts,  although 
generally  taken  where  the  re- 
sults of  examination  were  mere- 
ly negative;  and  that  the  ex- 
amination of  the  head  and  de- 
termination of  fact  whether 
or  not  the  dog  in  this  case  had 
rabies  was  prevented  by  carrier's 
negligent  delay  in  the  trans- 
portation and  delivery  of  the 
head,  and  such  examination  be- 
ing thus  prevented  plaintiff  un- 
necessarily took  the  Pasteur 
treatment,  the  damages  arising 
to  him  therefrom  were  not  spe- 
cial, and  the  question  whether 
or  not  they  were  the  proximate 


and  natural  result  of  the  delay 
in  transportation  was  properly 
submitted  to  the  jury,  and  the 
direction  of  a  verdict  for  the  de- 
fendent  carrier  refused.  Miller 
V.  So.  Express  Co.,  88  S.  E.  449, 
99  S.  C.  888. 
2.  There  being  evidence  that  a  car- 
rier received  the  head  of  a  dog 
for  transportation  to  experts 
for  examination  by  them,  and 
promised  prompt  delivery,  then 
knowing  that  the  dog  had  bitten 
some  of  the  shipper's  children, 
and  is  suspected  to  have  had 
hydrophobia,  the  carrier  is 
charged  with  notice  that  there  is 
danger  from  the  bite,  and  that 
promptness  and  skiU  being  re- 
quired in  the  treatment  of  the 
persons  bitten,  damages  are  like- 
ly to  arise  in  case  the  examina- 
tion be  not  promptly  made.    Id. 

FEDERAL  EMPLOYERS'  LIA- 
BILITY ACT. 

1.  Testimony  tending  to  show  that 
an  engineer  employed  for  pur- 
pose of  interstate  commerce, 
brought  in  at  10:80  at  night  his 
engine  needing  repairs,  and  next 
morning  before  daylight,  and  a 
short  while  before  he  was  re- 
quired to  inspect  the  engine  to 
ascertain  if  it  was  in  condition 
for  use,  walked  into  an  unlighted 
roundhouse,  where  the  engine 
was  standing,  and  was  killed  by 
falling  into  an  unguarded  cinder 
pit,  presented  circumstances  from 
which  a  jury  might  reasonably 
infer  that  he  went  into  the  house 
for  the  purpose  of  performing 
the  duties  of  his  employment, 
and  was  then  engaged  in  inter- 
state commerce.  Padgett  v.  S. 
A.  L.  Ry.,  88  S.  E.  688,  99  S. 
C.  864. 

2.  In  determining  issues  arising* 
under  the  Federal  Employers' 
Inability  Act  (22  Feb.,  1908,  c. 
149,  ^6  Stat.  66,  U.  S.  Comp.  St. 
Supp.  1911,  p.  1822)  the  Courts 
will  follow  the  rules  of  proced- 
ure established  in  administration 
of  State  laws.  Howell  v.  A.  C. 
L.  R.  R.  Co.,  83  S.  E.  689,  99  S. 
C.  417. 
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FEE  CONDITIONAL. 


1.  A  deed  to  a  trustee  for  two  per- 
sons for  life,  and,  at  their  death 
to  their  issue,  but  in  case  of  no 
issue  then  to  t)ieir  next  of  kin, 
held  to  vest  in  the  beneficiaries 
a  conditional  fee;  the  word  "is- 
sue" being  a  word  of  limitation, 
and  not  of  purchase.  Sligh  v. 
Sliffk,  88  S.  E.  260,  99  S.  C.  807. 

FIRES. 

1.  Letters  passing  between  the  par- 
ties held  not  to  renew  a  contract 
relieving  defendant  from  liabil- 
ity for  a  fire  which  destroyed 
plaintifTs  sawmill.  Rittenburg 
V.  Atlantic  Coast  Line  R.  Co., 
88  S.  E.  600,  99  S.  C.  488. 

2.  Whether  defendant's  locomotive 
started  the  f\re  destroying  a  saw^- 
mill  held  for  the  jury.  Ritten- 
burg v.  Atlantic  Coast  Line  R. 
€o.,  88  S.  E.  600,  99  S.  C  488. 

FISH. 

1.  Cr.  Code  1912,  sec.  776,  regulat- 
ing the  sale  of  fish,  does  not  ap- 
ply to  fish  bought  from  another 
State.  State  v.  Terry,  88  S.  E. 
970,  99  S.  C.  507. 

FORECLOSURE    OF    MORT- 
GAGES. 

1.  Deed  held  to  vest  a  contingent 
remainder  in  the  children  of  the 
cestui  que  trust;  the  remainder- 
men being  authorized  to  mort- 
gage their  interest,  which  could 
be  sold  under  foreclosure  prior 
to  the  death  of  the  life  tenant. 
McLean  v.  Crouch,  82  S.  E.  988, 
99  S.  C.  118. 

2.  Where  defendant  mortgagees 
sought  aflBrmative  relief  by  fore- 
closure of  their  mortgagees, 
they  were  bound  to  serve  their 

•  answers  on  the  other  defendants, 
and  their  faihire  to  do  so  could 
not  be  urged  as  a  reason  why 
another  defendant  should  not 
move  to  vacate  the  judgment 
after  a  year.  Bank  of  Columbia 
V.  Havird  Co.,  82  S.  E.  1006,  99 
S.  C.  110. 

8.  A  purchaser  at  a  foreclosure 
sale   is   not   required   to  take   a 


title  against  which  there  is  in- 
cumbrances. Calder  v.  Max- 
well, 82  S.  E.  997,  99  S.  C.  115. 

4.  In  making  a  sale  under  a  decree 
of  foreclosure  the  sheriff  is  gov- 
erned by  the  order,  and  not  by 
Civ.  Code,  1912,  sec.  3706,  relat- 
ing to  execution  sales,  and  if  the 
order  makes  no  provision  for  a 
resale  upon  failure  of  the  pur- 
chaser to  comply  with  his  bid,  the 
sheriff  has  no  authority  to  re- 
sell. Calder  v.  Maxwell,  82  S. 
E.  997,  99  S.  C.  115. 

5.  Where  defendant  nwrlgagees 
sought  affirmative  relief  by  fore- 
closure of  their  mortgages,  and 
the  property  was  sold  to  a  bonn 
fide  purchaser,  his  title  was  not 
affected  by  the  failure  of  such 
mortgagees  to  serve  copies  of 
their  answeiis  on  the  other  de- 
fendants. Bank  of  Columbia  v. 
Havird  Co.,  82  S.  E.  1006,  99 
S.  C.  110. 

FOREIGN  JUDGMENTS. 

1.  Credit  to  be  given.  Hartley  v. 
Blease,  82  S.  E.  991,  99  S.  C.  92. 

FORFEITURES. 

1.  The  acceptance  of  part  payment 
of  purchase  money  on  a  contract 
for  sale  of  lands*  after  the  time 
stipulated  for  payment,  is  incon- 
sistent with  the  right  on  the  part 
of  the  vendor  to  declare  a  for- 
feiture without  further  offer  on 
his  part  to  perform  and  demand 
upon  purchaser  for  performance 
by  him.  Cooper  v.  Rutland,  82 
S.  E.  994,  99  S.  C.  88. 

2.  In  an  action  by  purchaser,  after 
vendor*s  repudiation  of  contract, 
to  recover  moneys  theretofore 
paid  on  it,  testimony  that  ven- 
dor had  never  tendered  a  deed  to 
purchaser  is  relevant,  tending  to 
show  absence  of  vendor's  right  to 
declare  forfeiture  and  to  hold 
purchaser's  money.  Cooper  v. 
Rutland,  82  S.  E.*  994,  99  S.  C. 
88. 

8.  A  vendor  cannot  declare  a  for- 
feiture of  his  contract  for  the 
sale  of  lands  until  he  has  per- 
formed his  part,  or  averred  and 
shown  a  willingness  and  ability 
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to  perform,  and  has  given  rea- 
sonable notice  to  the  purchaser 
of  such  intention  in  case  of  the 
latter*s  failure  to  comply  with 
his  part  of  the  contract.  Cooper 
V.  Rutland,  82  S.  E.  994,  99  S.  C. 
88. 

FRAUD. 

1.  An  allegation  in  answer  that 
vendor  at  time  of  making  con- 
tract knowingly  misrepresented 
the  article  sold  with  intent  to 
thereby  induce  the  making  of  the 
contract,  and  that  the  vendee  re- 
lied upon  such  misrepresenta- 
tions to  his  damage,  is  a  suffi- 
cient plea  of  fraud  as  a  defense. 
Anderson  v.  Merchants  Grocery 
Co.,  84  S.  E.  109,  99  S.  C.  883. 

2.  An  allegation  that  on  discovery 
of  fraud  or  misrepresentations 
inducing  purchase,  the  vendee 
declined  to  accept  the  articles 
purchased,  and  so  notified  ven- 
dor is  a  sufficient  allegation  of  a 
tender  of  the  return  of  the  goods, 
and  evidence  to  support  such  al- 
legations is  admissible.  Ander- 
son V.  Merchants  Grocery  Co., 
84  S.  E.  109,  99  S.  C.  888. 

FRAUDULENT  CONVEY- 
ANCES. 

1.  Under  Civ.  Code  1912,  sec.  8542, 
record  of  deed  made  and  record- 
ed before  grantor  acquired  title 
held  not  constructive  notice  to 
creditors  subsequently  extending 
credit  to  the  grantor.  Blackwell 
V.  HarreUon,  84  S.  E.  288,  99 
S.  C.  264. 

2.  An  affidavit  which  states  that 
the  defendants  were  indebted  to 
plaintiff  as  assignee  of  three 
overdue  notes,  that  they  had 
failed  to  file  an  answer  to  a  suit 
thereon  within  the  time  allowed 
or  to  give  bond  to  pay  any  judg- 
ment as  required  by  the  Judge 
as  a  condition  of  their  answer- 
ing, that  one  of  the  defendants 
had  no  property,  and  the  other 
had  conveyed  a  tract  of  land 
worth  $12,000  to  two  of  her  chil- 
dren for  $10,  and  had  no  other 
property  except  a  house  and  lot 
of  small  value,  sufficiently  sets 
out  the  circumstances  to  author- 


ise the  issuance  of  an  affidavit  on 
the  ground  that  the  debtors 
were  about  to  dispose  of  or  had 
disposed  of  their  property  with 
intent  to  defeat  or  defraud  their 
creditors.  Wichman  v.  Fox,  82 
S.  E.  1014,  99  S.  C.  105. 

FRIGHT. 

1.  Where  plaintiff  traveling  on  a 
public  road,  attempting  to  pass 
over  a  rculroad  crossing,  drove 
her  mule  upon  same  and  it 
became  frightened  by  a  train 
standing  near  the  crossing  being 
suddenly  and  without  the  giving 
of  the  signals  required  by  Civil 
Code  1912,  sec.  8222,  moved  and 
ran  away  and  up  the  railroad 
track  from  the  crossing  and  in- 
jured plaintiff,  she  may  even  if 
guilty  of  ordinary  negligence, 
not  amounting  to  gross  negli- 
gence, recover  damages  under 
Civil  Code,  sec.  8280,  although 
there  was  no  actual  collision  with 
the  train,  and  the  Injuries  were 
not  actually  received  at  the* 
crossing.  Polk  v.  8.  A.  L.  Ry., 
83  S.  E.  452,  99  S.  C.  284. 

GAME   AND   FISH. 

1.  Cr.  Code  1912,  sec.  776,  regu- 
lating the  sale  of  fish,  does  not 
applj  to  fish  bought  from  an- 
other State.  State  v.  Terry,  88 
S.  E.  970,  99  S.  C.  607. 

HABEAS  CORPUS. 

1.  Where  in  divorce  the  husband 
was  granted  custody  of  a  minor 
child,  and  the  wife  subsequently 
kidnapped  the  child,  proof  of  the 
decree  is  evidence  of  the  hus- 
band's moral  fitness,  and,  unless 
his  conduct  since  had  rendered 
him  an  unfit  guardian,  he  should. 
In  ,a  proceeding  for  the  recovery 
of  his  child,  be  awarded  Its  cus- 
tody. Earthy  v.  Blease,  82  S. 
E.  991,  99  S.  C.  92. 

HEIRS. 

1.  Under  Civ.  Code  1912,  sees.  8555, 
8562,  children  of  Illegitimate 
child  who  died  prior  to  1906  held 
to    Inherit    from    their    grand- 
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mother  who  died  after  1906. 
Trout  V.  Burnett,  88  S.  E.  684, 
99  S.  C.  276. 

HOMESTEAD. 

1.  A  remainder  m  fee  is  "land," 
and  not  an  incorporeal  heredita- 
ment, within  the  Constitution  ex- 
empting from  sale  a  homestead 
in  lands  held  in  fee;  Code  Civ. 
Proc.  1912,  sec.  120,  et  eeq., 
showing  that  in  contemplation  of 
law  there  is  no  such  thing  as 
land  apart  from  the  title.  Oibhes 
V.  Hunter,  88  S.  E.  606,  99  S. 
C.  410. 

2.  One  having  a  vested  remainder 
in  fee,  as  tenant  in  common,  in 
a  tract  of  land,  may  claim  a 
homestead  therein.    Id. 

8.  Where,  because  process  had  been 
lodged  against  him  plaintiff  could 
not,  under  Rev.  St.  1898,  sec. 
2184,  petition  to  set  off  his  home- 
stead, his  claim  of  homestead 
exemption  upon  sale  of  his  in- 
terest in  a  tract  of  land  in  1898 
must  be  determined  by  the  value 
of  the  land  at  that  time,  and  not 
by  its  value  at  the  date  of  a 
suit  to  vacate  the  sale.  Oibbes 
V.  Hunter,  88  S.  E.  606,  99  S. 
C.  410. 

HUSBAND    AND    WIFE. 

1.  In  an  action  to  recover  real  es- 
tate, where  the  ancestor  under 
whom  plaintiff  claimed  and  who 
owned  the  land  in  fee  by  mar- 
riage before  the  adoption  of 
Const.  1868  vested  in  her  hus- 
band an  interest  in  her  real  es- 
tate and  predeceased  him,  held, 
that  the  10-year  limitation  of 
Act  1712  as  amended  by  Act 
1842  (6  St.  at  Large,  p.  230) 
sec.  7,  repealed  by  Act  1870 
(Code  of  Procedure,  sec.  96),  did 


INFANTS. 

1.  A  father  has  the  right  to  the 
custody  of  his  infant  child  where 
the  testimony  fails  to  satisfy  the 
the  Court  that  his  conduct  has 
not  been  such  as  to  render  him 
an  unfit  custodian  of  the  child. 
Hartley  v.  Blease,  82  S.  E.  991, 
99  S.  C.  92. 

INNOCENT  PURCHASER. 

1.  An  innocent  purchaser  for  val- 
uable consideration  without  no- 
tice of  a  prior  deed  by  his  gran- 
tor affecting  lands  is  not  es- 
topped thereby  to  assert  title. 
Blackwell  v.  HarreUan,  84  S. 
E.  288,  99  S.  C.  264. 

2.  A  subsequent  purchaser  of  lemds 
over  which  a  railroad  is  being 
operated  is  not  to  be  treated  as 
an  innocent  purchaser  with  notice 
only  ext^ding  to  the  right  of 
way  actually  occupied  by  or 
necessary  for  the  operation  of 
the  road,  because  of  the  deed 
granting  the  right  of  way  not 
being  protected  and  improperly 
recorded,  where  there  are  other 
facts  and  circumstances  in  evi- 
dence, the  suflMSciency  of  which 
to  put  her  upon  inquiry  or  no- 
tice should  be  submitted  to  the 
jury.  Beck  v.  N.  W.  R.  R.  Co., 
88  S.  E.  385,  99  S.  C.  810. 

INJUNCTIONS. 

1.  Where,  in  an  action  by  railroad 
companies  to  enjoin  another  rail- 
road companv  from  using  a  por- 
tion of  its  right  of  way,  it  ap- 
peared that  plaintiffs'  rights,  if 
any,  were  based  on  actual  pos- 
session, and  there  was  no  evi- 
dence that  they  ever  had  actual 
possession  of  the  part  of  the 
land  in  dispute,  or  that  defend- 
ant's use  thereof  would  interfere 
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tract  in  the  governing  body  of 
a  benefit  society,  its  action  will 
not  be  interfered  with  by  the 
Courty  where  reasonable  men 
might  differ  on  the  question  of 
the  reasonableness  of  the  action. 
Clarkson  v.  Supreme  Lodge  K, 
P.,  82  S.  E.  1048,  99  S.  C.  184. 

2.  Where  rates  were  lower  than 
the  cost  of  insurance  afforded, 
the  adoption  of  an  increase  not 
execeeding  the  actual  cost  of 
carrying  Qie  risks  on  an  adequate 
and  equitable  basis  was  not  un- 
reasonable or  in  violation  of  the 
contract  rights  of  the  members, 
Clarkeon  v.  Supreme  Lodge  K. 
P.,  82  S.  E.  1048,  99  S.  C.  184. 

8.  When  the  facts  are  undisputed, 
whether  a  by-law,  rule,  or  regu- 
lation of  an' insurance  society  is 
reasonable  is  a  question  of  law 
for  the  Court.  Clarkson  v. 
Supreme  Lodge  K.  P.,  82  S.  E. 
1048,  99  S.  C.  184. 

4.  Evidence  held  to  show  that  pol- 
icies were  issued  and  delivered 
by  a  mutual  fire  company,  and 
defendant  was  liable  for  assess- 
ments thereon.  Blakely  v.  Brad- 
ley, 88  S.  E.  184,  99  S.  C.  229. 

INTEREST. 

1.  Interest  is  recoverable  on  at- 
torney's fees,  included  in  amount 
found  due  on  bond  and  mort- 
gage under  stipulation  therein 
contained,  from  the  date  of  the 
master's  report  finding  amount 
due  for  which  judgment  is  given. 
Union  B.  ^  L.  Ass'n  v.  McNally, 
88  S.  E.  867,  99  S.  C.  824. 

INTERSTATE  COMMERCE. 

1.  The  Interstate  Commerce  Com- 
mission under  Interstate  Com- 
merce Act,  sec.  16,  subd.  6,  hav- 
ing ruled  that  a  shipper  may  di- 
rect as  to  terminal  routing  and 
delivery,  but  having  provided  no 
penalty  for  a  violation  thereof, 
no  recovery  can  be  had  under  the 
State  law.  Civ.  Code  1912,  sees. 
8194,  8195.  Mitchell  v.  Green- 
ville, S,  ^  A.  Ry.  Co.,  88  S.  E. 
261,  99  S.  C.  319. 

2.  In  an  action  by  a  baggageman 
hurt  while  loading  trunks  on  a 


train,  testimony  that  the  con- 
ductor said  that  the  train  was 
plying  between  local  points  is 
competent  evidence  that  it  was 
not  an  interstate  train,  as  claimed 
by  defendants.  Howell  v.  At- 
lantic Coast  Line  R.  Co,,  88  S.  E. 
689,  99  S.  C.  417. 
8.  In  an  action  under  the  Federal 
Employers'  Liability  Act  for  the 
death  of  an  engineer  by  falling 
into  a  roundhouse  pit,  plaintiff 
cannot  recover  if  the  engineer 
went  into  the  roundhouse  for 
purposes  of  his  own  or  if  there 
is  a  failure  of  evidence  from 
which  it  can  be  inferred  that  he 
went  there  for  purposes  of  em- 
ployment. Padgett  v.  Seaboard 
Air  Line  Ry,,  88  S.  E.  688,  99 
S.  C.  864. 

ISSUES. 

1.  The  defendant  is  not  entitled  to 
a  jury  trial  of  issues  raised  by 
plea  of  failure  of  consideration, 
and  counterclaim  alleged  to  grow 
out  of  plaintiff's  failure  to  per- 
form its  contract,  in  an  action 
for  foreclosure  of  a  mortgage  to 
secure  purchase  money  of  fer- 
tilizers sold  by  plaintiffs  to  de- 
fendants for  agricultural  pur- 
poses; and  an  appeal  from  an 
order  of  reference  in  such  case 
should  be  dismissed.  The  Mob- 
ley  Co.  V.  McLucae,  82  S.  E. 
986,  99  S.  C.  99. 

2.  There  being  evidence  tending  to 
show  that  a  passenger  on  a  reg- 
ular incoming  train  arrived 
when  a  storm  is  prevailing  at  a 
station,  where  tickets  for  trans- 
portation over  the  railroad  were 
sold,  and  was  exposed  to  the 
weather  and  iniured  because  of 
the  carrier's  failure  to  then  have 
open  for  her  accommodation  the 
wcuting  room,  required  by  Civil 
Code  1912,  sec.  8266,  a  motion 
to  direct  a  verdict  for  defendant 
was  properly  refused.  Bessinger 
V.  S.  A.  L.  Ry.,  88  S.  E.  467,  99 
S.  C.  266. 

3.  Where  a  passenger  traveling  on 
a  return  ticket  from  Greenville 
to  Sumter,  which  had  been  ex- 
hibited to,  and  punched  by,  the 
conductor  from  Greenville  to  Co- 
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lumbia,  an  intermediate  station, 
was  called  upon  to  exhibit  her 
ticket  by  a  new  conductor  board- 
ing the  train  at  Columbia,  within 
five  minutes  after  leaving  Co- 
lumbia, and  informed  him  she 
could  not  find  it;  and  the  con- 
ductor thereupon  ejected  her 
from  the  train,  and  the  ticket 
was  found  under  a  seat  by  the 
train  porter,  before  the  train 
had  proceeded  a  mile  and  a  half 
further,  the  direction  of  a  ver- 
dict for  defendant  carrier  was 
properly  refused,  and  the  ques- 
tions whether  the  carrier  exer- 
cised the  proper  degree  of  care 
before  ejecting  the  passenger,  or 
was  reckless  or  wilful  in  so  do- 
ing were  properly  submitted  to 
the  jury.  Williams  v.  A.  C.  L. 
R.  R.  Co.,  88  S.  E.  604,  99  S.  C. 
897. 
4..  The  question  whether  or  not  a 
publication  was  privileged  as  a 
fair  and  honest  discussion  of 
public  aifairs,  or  libelous,  was 
properly  submitted  to  the  jury. 
Black  V.  State  Company,  88  S. 
E.  1088,  99  S.  C.  482. 

5.  Where  the  jury  is  not  misled 
or  misunderstood  the  issues,  an 
exception  to  refusal  of  a  request 
to  state  the  issues  in  a  particu- 
lar way,  not  sustained.  Black 
V.  State  Company,  88  S.  E.  1088, 
99  S.  C.  482. 

6.  Where  the  only  reasonable  infer- 
ence to  be  drawn  from  the  evi- 
dence is  that  the  lands  purchased 
by  defendant  under  a  tax  execu- 
tion against  the  property  of  B, 
were  in  fact  the  property  of  the 
plaintiff  and  not  of  B,  a  verdict 
ought  to  have  been  directed  for 
the  plaintiff.  Oallishaw  v.  Jack- 
son, 88  S.  E.  64^,  99  S.  C.  842. 

7.  There  being  testimony  that  a 
dog  was  unwell,  and  as  to  the 


pose  of  interstate  commerce, 
brought  in  at  10:80  at  night  his 
engine  needing  repairs,  and  next 
morning  before  daylight,  and  a 
short  while  before  he  was  re- 
quired to  inspect  the  engine  to 
ascertain  if  it  was  in  condition 
for  use,  walked  into  an  unlighted 
roundhouse,  where  the  engine 
was  standing,  and  was  killed  by 
falling  into  an  unguarded  cinder 
pit,  presented  circumstances  from 
which  a  jury  might  reasonably 
infer  that  he  went  into  the  house 
for  the  purpose  of  performing 
the  duties  of  his  employment, 
and  was  then  engaged  in  inter- 
state commerce.  Padgett  v.  8. 
A.  L.  Ry.,  88  S.  E.  688,  99  S.  C. 
364. 

9.  The  testimony  as  to  whether  a 
train  upon  which  an  employee  of 
a  carrier  was  injured  while  load- 
ing trunks,  was  being  operated 
between  intra  or  .interstate 
points,  being  conflicting,  that 
question  was  properly  submitted 
to  the  jury.  Howell  v.  A.  C.  L. 
R.  R,  Co.,  88  S.  E.  689,  99  S. 
C.  417. 

10.  Where  there  is  any  evidence 
sufficient  to  warrant  a  reasonable 
jury  in  basing  a  verdict  upon  it, 
it  requires  a  submission  of  the  is- 
sues to  the  jury,  and  the  decision 
of  the  trial  Court  and  the  jury 
as  to  the  sufficiency  of  such 
testimony  to  sustain  the  verdict 
will  not  be  reviewed  on  appeal. 
Id. 

11.  The  Constitution  and  statutes 
give  the  Court  the  power  to  refer 
an  action  for  foreclosure  involv- 
ing the  taking  of  an  account  to 
a  referee  to  take  the  testimony 
and  report  the  same  with  his  find- 
ings of  facts,  and  conclusions  of 
law.  So.  Natl.  Bk.  v.  Farming- 
ton  Corp.,  88   S.   E.   687,  99  S. 
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L.  Ry.  Co.,  88  S.   E.  86,  99  S. 
C.  187. 

14.  As  to  origin  for  ftre  for  jury. 
Rittenherg  v.  A.  C.  L.  R.  R,  Co., 
88  S.  E.  600,  99  S.  C.  488. 

15.  In  an  action  against  a  tele- 
graph company  for  damages 
from  mistake  in  a  telegram, 
whether  plaintiff  used  due  dili- 
gence to  avoid  the  consequences 
of  the  mistake  was  for  the  jury. 
Clough  V.  Western  Union  Tele- 
graph  Co.,  88  S.  E.  916,  99  S.  C. 
484. 

16.  A  confession  is  not  admissible, 
unless  it  is  voluntary,  and 
whether  it  is  in  the  first  in- 
stance for  the  presiding  Judge, 
but  the  jury  are  the  final  judges. 
State  V.  Rogers,  88  S.  E.  971,  99 
S.  C.  504. 

17.  Where  the  determination  of  a 
question  of  fact  arising  upon  an 
appeal  in  chancery  cases,  de- 
pends upon  the  credibility  of  wit- 
nesses, the  Court  may  direct  the 
trial  of  such  issue  by  the  jury. 
Bell  V.  Bell,  84  S.  E.  869,  99  S. 
C.  50. 

JUDGMENT. 

1.  Code  Civ.  Proc.  1912,  sec.  225, 
authorizing  relief  against  judg- 
ment within  a  year  for  mistake, 
inadvertence,  surprise,  or  eic- 
cu sable  neglect,  does  not  limit 
the  time  within  which  the  Court 
may  set  aside  a  judgment  for 
the  failure  of  the  adverse  party 
to  take  necessary  proceedings. 
Bank  of  Columbia  v.  Havird  Co., 
82  S.  E.  1006,  99  S.  C.  110. 

2.  An  undivided  interest  in  lands 
in  remainder,  of  less  value  than 
$1,000,  belonging  to  a  head  of  a 
family  and  Resident  of  this  State, 
where  such  head  of  a  family 
owns  no  other  lands,  is  not  sub- 
ject to  the  lien  of  a  judgment 
against  him,  and  cannot  be  sold 
under  execution  issued  thereon. 
Oihbes  v.  Hunter,  88  S.  E.  606, 
99  S.  C.  410. 

8.  An  exemplified  copy  of  a  judg- 
ment of  a  Court  of  a  sister  State, 
in  a  cause  where  it  had  jurisdic- 
tion of  the  parties,  awarding  the 
custody  of  an  infant  to  his  father, 
is  evidence  that  the  father  was, 
when  the  decree  was  rendered,  a 


proper  person  to  whom  such  cus- 
tody should  have  been  awarded. 
Hartley  v.  Blease,  82  S.  E.  991, 
99  S.  C.  92. 

JUDICIAL  SALES. 

1.  Mere  inadequacy  of  considera- 
tion is  not  sufficient  to  set  aside 
a  master's  deed,  based  on  a  sale 
at  public  auction,  under  Court 
order.  McLean  v.  Crouch,  82  S. 
E.  988,  99  S.  C.  118. 

2.  An  objection  that  a  judicial  sale 
of  real  property  had  not  been 
confirmed  could  be  made  only  in 
the  suitMn  which  the  sale  was 
ordered,  and  not  in  a  subsequent 
suit  for  partition.  McLean  v. 
Crouch,  82  S.  E.  988,  99  S.  C.  118. 

8.  Where  defendant  mortgagees  in 
foreclosure  sought  to  have  their 
mortgage  forclosed,  and,  having 
secured  foreclosure  decrees,  the 
property  was  sold  to  a  bona  fide 
purchaser,  the  decrees  were  not 
void  because  such  mortgagees 
neglected  to  serve  a  copy  of  their 
answer  on  the  other  defendants, 
nor  was  the  purchaser's  title 
affected  thereby.  Bank  of  Co- 
lumbia V.  Havird,  82  S.  E.  1006, 
99  S.  C.  110. 

4.  An  officer  making  a  judicial  sale 
has  no  power  beyond  that  con- 
ferred by  the  order  of  Court 
which  must  be  strictly  followed. 
Calder  v.  Maxwell,  82  S.  E.  997, 
99  S.  C.  115. 

5.  Where  an  order  for  sale  makes 
no  provision  for  resale  on  refusal 
of  a  bidder  to  comply  with  his 
bid,  the  officer  to  sell  cannot  re- 
sell without  further  direction 
from  the  Court,  and  should  re- 
port the  sale  and  failure  of  bid- 
der to  comply  to  the  Court,  and 
await  its  direction.     Id. 

6.  Civ.  Code  1912,  sec.  8706,  pro- 
viding for  a  resale  by  the  sheriff 
at  the  risk  of  the  purchaser  at 
an  execution  sale  who  does  not 
comply  with  his  bid,  does  not  ap- 
ply to  a  sale  by  the  sheriff  as 
directed  by  decree  of  foreclosure, 
but  in  such  case  the  powers  of 
the  sheriff  are  governed  by  the 
Court's  order,  and  where  that 
makes  no  provision  for  a  resale, 
the  failure  of  the  purchaser  to 
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comply  with  his  bid  should  be  re- 
ported to  the  Court  so  that  he 
might  be  noted  to  show  cause 
for  such  failure.  Id. 
7.  A  purchaser  at  a  foreclosure 
sale  is  not  required  to  take  a 
title  against  which  there  are  in- 
cumbrances any  more  than  he 
would  be  compelled  to  take  it  if 
he  hJad  contracted  directly  with 
the  former  owner.    Id, 

JURY. 

1.  Where  in  foreclosure  defendant 
answered  alleging  failure  of  con- 
sideration and  a  counterclaim 
for  breach  of  the  contract,  he 
was  not  entitled  to  a  jury  trial. 
Mobley  Co.  v.  McLucas,  82  S.  E. 
986,  99  S.  C.  99. 

See  Issues  For. 

2.  The  exercise-  of  the  discretion  of 
the  trial  Judge  in  refusing  a  new 
trial  on  the  ground  of  newly 
discovered  testimony  alleged  to 
show  disqualification  of  juror,  or 
that  the  verdict  was  influenced 
by  passion  or  prejudice,  will  not 
be  interfered  with  unless  the 
Court  is  satisfied  of  prejudicial 
error  by  the  trial  Court  in  re- 
gard thereto.  Black  v.  State  Co., 
88  S.  E.  1088,  99  S.  C.  482. 

LANDLORD  AND  TENANT. 

1.  Where  a  tenant  leased  from  a 
life  tenant,  his  obligation  to  rec- 
ognize the  landlord's  title  ter- 
minated on  the  life  tenant's 
death.  Filer  v.  Motley,  82  S.  E. 
992,  99  S.  C.  20. 

LEGACIES. 

1.  There  being  no  proof  that  the 
grantors  in  a  deed  purporting  to 
convey  their  interests  in  certain 
lands,  which  had  l)een  devised  to 


deed  will  not  be  construed  as  the 
execution  of  an  intention  to  re- 
convert the  realty  into  person- 
alty. Mattison  v.  Stone,  82  S. 
.     E.  1046,  99  S.  C.  151. 

2.  A  legatee  having  only  a  life  in- 
terest in  a  legacy  cannot  convert 
the  personalty  into  realty  in  the 
absence  of  a  concurrent  act  bind- 
ing upon  an  infant  entitled  to 
the  remainder  in  the  legacy.    Id. 

3.  Whether  a  grantor  having  only 
a  life  interest  in  a  legacy,  and 
undertaking  to  convey  an  inter- 
est in  fee,  is  estopped  to  deny 
that  his  deed  worked  a  conver- 
sion of  the  legacy  into  realty 
does  not  arise,  where  plaintiff  is 
asserting  a  legal  title  to  livn<l* 
and  asking  partition  of  same. 
Id. 

4.  The  question  whether  a  legatee, 
or  the  assignee  of  legatees,  may 
have  lands  devised  to  be  sold 
for  payment  of  the  legacy  so 
sold,  does  not  arise  in  an  action 
by  such  assignee  claiming  title 
to  the  lands,  to  have  same  par- 
titioned.   Id. 

LIBEL  AND  SLANDER, 

1.  A  newspaper  held  liable  for  the 
acts  of  its  reporter.  Black  v. 
State  Co.,  88  S.  E.  1088,  99  S. 
C.  482. 

2.  Threats  to  make  certain  publi- 
cations, by  a  reporter  for  a 
newspaper,  while  making  prepa- 
rations for  his  report  of  pro- 
ceedings at  an  election,  are  with- 
in the  apparent  scope  of  his  em- 
ployment, and  admissible  to  show 
malice  in  the  publication,  al- 
though his  acts  may  have  tran- 
scended his  authority  or  violated 
the  instructions  given  by  his  em- 
ployer.   Id. 

8.  PubDcations  tending  to  impeach 
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wrongful  act,  whereby  another  is 
or  may  be  injured,  without  just 
cause  or  excuse,  held  not  preju- 
dicial to  defendant.    Id, 

5.  The  question  whether  or  not  a 
publication  was  privileged  as  a 
fair  and  honest  discussion  of 
public  affairs,  or  libelous,  was 
properly  submitted  to  the  jury. 
Id. 

6.  A  charge  that  if  the  jury  And 
the  plaintiff  was  threatened  by 
defendant,  and  warned  that  de- 
fendant would  write  him  up  in  a 
newspaper  and  ruin  his  business, 
and  that  in  pursuance  of  sucli 
threats,  defendant  did  attack  the 
plaintiff  in  the  newspaper,  and 
the  attack  was  malicious  and  un- 
true or  exceeded  the  limits  of 
criticism  in  the  discussion  of 
public  affairs,  and  the  plaintiff 
was  unjustly  exposed  to  obloquy 
and  disgrace,  then  the  verdict 
should  be  for  the  plaintiff,  when 
considered  in  connection  with  the 
entire  charge,  held  free  from  er- 
ror.   Id. 

7.  A  charge  "that  fair  and  honest 
criticism  in  matters  of  public 
concern  is  privileged,  but  the 
privilege  is  limited  strictly  to 
comments  and  criticism,  and  does 
not  protect  false  statements,  un- 
just inferences,  imputation  of 
evil  motives  of  criminal  conduct 
and  attacks  upon  private  charac- 
ter, the  publisher  being  responsi- 
ble for  the  truth  of  what  he  al- 
leges to  be  facts,"  taken  in  con- 
nection with  entire  charge,  sus- 
tained.   Id. 

LIMITATION   OF   ACTIONS. 

1.  In  an  action  to  recover  real  es- 
tate, where  the  ancestor  under 
whom  plaintiff  claimed  and  who 
owned  the  land  in  fee  by  mar- 
riage before  the  adoption  of 
Const.  1868  vested  in  her  hus- 
band an  interest  in  her  real  es- 
tate and  predeceased  him,  held, 
that  the  10-year  limitation  of 
Act  1712  as  amended  by  Act 
1824  (6  St.  at  Large,  p.  288) 
sec.  7,  repealed  by  Act  1870 
(Code  of  Procedure,' sec.  96),  did 
not  apply,  and  that  an  action  be- 
gun  within    10   years   after   re- 


moval of  the  disability  of  cov- 
erture was  not  barred.  Stokes 
v.  Murray,  8^  S.  E.  «8,  99  S.  C. 
221. 
2.  It  was  within  the  discretion  of 
the  Court  to  impose  terms  on  al- 
lowing defendant  to  amend  his 
answer  before  trial  so  as  to  plead 
the  statute  of  limitations.  Stokes 
V.  Murray,  88  S.  E.  88,  99  S. 
C.  221. 

LIMITATION  OF  ESTATES. 

1.  A  deed  of  lands  to  A  in  trust 
for  B  and  C  during  their  natural 
life,  and  at  their  death  to  their 
issue,  but  in  case  of  no  issue, 
then  over  (B  and  C  having  no  is- 
sue at  the  time  of  the  execution 
of  the  deed),  created  a  fee  con- 
ditional in  B  and  C;  and  upon 
issue  being  born  to  B  he  could 
by  his  deed  convey  a  fee  in  the 
portion  of  lands  so  held  by  him 
to  his  grantee.  Sliyh  v.  Sliqh, 
88  S.  E.  260,  99  S.  C.  807. 

2.  The  term  "issue"  in  a  deed  is 
ordinarily  one  of  limitation,  in 
the  absence  of  other  words  show- 
ing it  was  intended  as  a  word  of 
purchase. 

LOCATION. 

1.  Where  the  parties  claimed  ad- 
joining lands  under  separate 
deeds  from  the  common  grantor, 
plaintiff,  alleging  that  the  sur- 
vey of  defendant's  tract  cor- 
rectly located  the  line,  cannot 
complain  that  the  Court's  in- 
struction permittee  such  location 
to  govern.  Southern  Realty  ^ 
Inv.  Co.  V.  Keenan,  88  S.  E.  89, 
99  S.  C.  200. 

2.  The  relative  weight  to  be  given 
evidence  of  disputed  boundaries 
ranks  as  follows:  (1)  Natural 
boundaries;  (2)  artificial  marks; 
(8)  course  and  distance.  But 
this  rule  is  not  absolute,  and  may 
be  changed  by  the  special  cir- 
cumstances in  the  case.  South- 
ern Realty  «J  Inv.  Co.  v.  Keenan, 
88  S.  E.  89,  99S.  C.  200. 

8.  The  relative  weight  to  be  given 
evidence  of  disputed  boundaries 
is  ordinarily  a  question  of  law. 
Southern  Realty  ^  Inv.  Co.  v. 
Keenan,  88  S.  E.  39,  99  S.  C.  200. 
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4.  In  determining  the  location  of 
the  lines  of  a  survey,  the  declara- 
tion of  chain  carriers  and  axmen, 
who  were  present  at  the  original 
survey  and  who  had  since  died, 
may  be  considered.  Southern 
Realty  4*  l^v.  Co.  v.  Keenan,  88 
S.  E.  89,  99  S.  C.  200. 

LOGS  AND  LOGGING. 

1.  Under  deed  to  standing  timber 
giving  right  to  construct  and 
operate  railroad,  Court  held  to 
have  properly  charged  that  this 
gave  no  right  to  a  tramway  or 
spur,  instead  of  leaving  to  the 
jury  the  question  whether  lines 
constructed  was  a  reasonable 
method  of  removing  the  logs. 
Ellerbe  v.  Marion  County  Lum- 
ber Co.,  82  S.  E.  1049,  99  S.  C. 
158. 

2.  That  timber  could  be  moved 
with  less  damage  by  the  con- 
struction of  more  than  one  rail- 
road held  not  to  entitle  purchaser 
to  construct  more  than  one, 
where  the  deed  gave  it  the  right 
to  construct  and  operate  a  rail- 
road.   Id. 

MALICE. 

1.  The  definition  that  *'malice,"  in 
its  broad  sense,  and  a  legal  sense 
applicable  to  slander  and  libel, 
imports  that  state  of  mind  or 
feeling  which  prompts  an  indi- 
vidual to  intentionally  do  a 
wrongful  act,  whereby  another  is 
or  may  be  injured,  without  just 
cause  or  excuse,  held  not  preju- 
dicial to  defendant.  Black  v. 
State  Co.,  88  S.  E.  1088,  99  S.  C. 
482. 

MASTER  AND  SERVANT. 

1.  A  servant  does  not  assume  the 
risk  of  injury  from  a  hidden 
defect,  such  as  defective  under- 
pinning beneath  a  floor.  Ander- 
son v.  Conway  Lumber  Co.,  82 
S.  E.  984,  99  S.  C.  100. 

o     T_ 1.: r «.i J 1.U    _,*    _ 


pinning  had  been  placed  under 
the  floor  before  the  accident, 
evidence  of  repairs  after  the  ac- 
cident is  admissible.  Anderson 
V.  Conway  Lumber  Co.,  82  S.  E. 
984,  99  S.  C.  100. 
8.  In  an  action  for  the  death  of  a 
servant,  the  question  whether  the 
injury  resulted  from  defective 
underpinning,  which  caused  lum- 
ber to  fall  on  deceased,  held 
properly  submitted  to  the  jury. 
Anderson  v.  Conway  Lumber  Co., 
82  S.  E.  984,  99  S.  C.  100. 

4.  In  an  action  for  the  death  of  a 
servant,  the  question  whether  de- 
ceased assumed  the  risk  held 
properly  submitted  to  the  jury. 
A  nderson  v.  Conway  Lumber  Co., 
82  S.  E.  984,  99  S.  C.  100. 

5.  A  master  is  liable  for  injuries 
to  his  servant  resulting  from  de- 
fects in  the  place  of  work  of 
which  he  would  have  known  had 
he  exercised  due  diligence,  as 
well  as  from  those  of  which  he 
actually  did  know.  Cutter  v. 
Mallard  Lumber  Co.,  88  S.  E. 
696,  99  S.  C.  281. 

6.  The  State  Courts,  in  the  admin- 
istration of  the  Federal  Em- 
ployers' I^iability  Act,  or  in  those 
cases  where  it  is  claimed  to  apply, 
need  not  follow  the  Federal 
practice,  but  may  be  guided  by 
their  own.  Howell  v.  Atlantic 
Coast  Line  R.  Co.,  83  S.  E.  689, 
99  S.  C.  417. 

7.  The  questions  whether  plaintiff 
was  an  employee  at  the  time  of 
his  injury,  and  whether  he  was 
engaged  in  intrastate  commerce, 
held  properly  submitted  to  the 
jury.  Howell  v.  Atlantic  Coast 
Line  R.  Co.,  88  S.  E.  689,  99  S. 
C.  417. 

8.  Obedience  to  orders  of  superior 
officers  is  no  defense  to  a  cor- 
poration when  its  inferior  agents 
acting  for  it  fail  to  provide 
proper  accommodations  for  pas- 
sengers. Woodward  v.  So.  Ry. 
Co.,  88  S.  E.  691,  99  S.  C.  261. 


Digitized  by 


Google 


Indkx. 


575 


Black  V.  State  Co.,  88  S.  E.  1088, 
99  S.  C.  482. 

10.  Threats  to  make  certain  publi- 
cations, by  a  reporter  for  a  news- 
paper, while  making  prepara- 
tions for  his  report  of  proceed- 
ings at  an  election,  are  within 
the  apparent  scope  of  his  em- 
ployment, and  admissible  to 
show  malice  in  the  publication, 
although  his  acts  may  have 
transcended  his  authority  or  vio- 
lated the  instructions  given  by 
his  employer.    Id. 

11.  Where  a  conductor  has  notice 
that  a  passenger  on  a  day  coaeh 
is  wearied,  and  liable  to  be  over- 
come by  sleep,  the  conductor's 
promise  to  awaken  him,  if  he 
should  be  asleep  on  arrival  of 
the  car  at  his  destination,  in 
order  that  he  might  then  leave 
the  car,  is  incidental  to  his  duty 
to  render  assistance  to  passen- 
gers, and  within  the  scope  of  his 
employment.  OUkerson  v.  A.  C. 
L.  R.  R.  Co.,  88  S.  E.  692,  99 
S.  C.  426. 

12.  A  railway  company  is  liable  to 
a  passenger  for  damages  arising 
from  his  being  negligently  car- 
ried beyond  his  destination, 
where  its  servant  and  conductor 
had  notice  that  the  passenger 
would  probably  need  assistance 
to  awaken  him  at  time  he  should 
leave  the  train,  and  after  prom- 
ising such  assistance,  failed  to 
render  same.    Id. 

18.  Whether  the  failure  of  a  rail- 
road company  to  light  a  round- 
house, into  which  employees 
were  called  to  go,  other  than 
furnishing  torches,  was  negli- 
gence, was  for  the  jury.  Pad- 
gett y.  S.  A.  L.  Ry..  88  S.  E.  683, 
99  S.  C.  364. 

14.  Where  an  engineer's  usual 
duties  did  not  require  him  to  go 
into  the  roundhouse  where  his 
engine  was  standing,  and  no  tes- 
timony tending  to  show  that  he 
knew  of  an  open  pit  therein  or 
the  danger  of  such  pits  in  such 
houses,  where  some  employees 
were  required,  and  others  might 
have  occasion  to  go,  he  cannot 
be  held  to  have  assumed  the  risk 
arising  from  such  pits.    Id. 


MENTAL  ANGUISH. 


1.  Where  plaintiff  had  been  pre- 
viously informed  by  letter  that 
her  brother  was  insane  and 
would  be  sent  to  an  asylum,  the 
failure  of  defendant  to  promptly 
transmit  a  message  containing 
the  same  information  will  not 
support  an  action  for  damages 
for  mental  suffering  occasioned 
by  plaintiff's  failure  to  see  her 
.  brother,  particularly  where  he 
recovered  and  was  not  carried 
to  the  asylum.  Sullivan  v.  W. 
U.  Tel  Co.,  82  S.  E.  1018,  99 
S.  C.  181. 

MORTGAGES. 

See  Jury. 

1.  Where  deed  absolute  on  its  face 
was  accompanied  by  a  bond  to 
reconvey,  which  showed  that  the 
deed  was  to  secure  a  debt, 
grantor  held  entitled  to  a  recon- 
veyance on  payment  of  the 
amount  due,  though  payment 
was  not  made  within  the  time 
stipulated  in  the  bond.  Hamil- 
ton v.  Hamer,  82  S.  E.  997,  99 
S.  C.  81. 

2.  Where  defendant  mortgagees 
sought  affirmative  relief  by  fore- 
closure of  their  mortgages,  they 
were  bound  to  serve  their  an- 
swers on  the  other  defendants, 
and  their  failure  to  do  so  could 
not  be  urged  as  a  reason  why 
another  defendant  should  not 
move  to  vacate  the  judgment 
after  a  year.  Bank  of  Columbia 
v.  Havird  Co.,  82  S.  E.  1006,  99 
S.  C.  110. 

8.  A  purchaser  at  a  foreclosure 
sale  is  not  required  to  take  a 
title  against  which  there  is  in- 
cumbrances. Calder  v.  Maxwell, 
82  S.  E.  997,  99  S.  C.  116. 

4.  In  making  a  sale  under  a  decree 
of  foreclosure  the  sheriff  is  gov- 
erned by  the  order,  and  not  by 
Civ.  Code  1912,  sec.  8706,  relating 
to  execution  sales,  and  if  the 
order  makes  no  provision  for  a 
resale  upon  failure  of  the  pur- 
chaser to  comply  with  his  bid, 
the  sheriff  has  no  authority  to 
resell.  Calder  v.  Maxwell,  82  S. 
E.  997,  99  S.  C.  116. 
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5.  Where  defendant  mortgagees 
sought  affirmative  relief  by  fore- 
closure of  their  mortgages,  and 
the  property  was  sold  to  a  bona 
fide  purchaser,  his  title  was  not 
affected  by  the  failure  of  such 
mortgagees  to  serve  copies  of 
their  answers  on  the  other  de- 
fendants. Bank  of  Columbia  v, 
Havird  Co.,  82  S.  E.  1006,  99 
S.  C.  110. 

See  Judicial  Sales.  McLean  v. 
Crouch,  82  S.  E.  988,  99  S.  C.  118. 

MUNICIPAL  CORPORATIONS. 

1.  The  assignee  of  funds  due  a 
public    contractor    from    a    city 

•  held  not  entitled  to  recover  the 
full  amount  of  the  order  from 
the  city,  which  accepted  the  as- 
signment, where  the  funds  due 
were  insufficient  to  satisfy  the 
claim.  Spear  v.  Board  of  Public 
Works  of  Oafney,  82  S.  E.  1010, 
99  S.  C.  144. 

2.  The  act  providing  for  the  com- 
mission form  of  city  government 
does  not  abrogate  the  statute, 
which  provides  that  at  a  munici- 
pal bond  election  the  commis- 
sioners of  public  works  shall  be 
elected,  and  jjrcscrlbes  their 
powers  and  duties.  Weeks  v. 
Bryant,  82  S.  E.  988,  99  S.  C.  8. 

8.  The  repair  of  waterworks  is 
"maintenance"  within  the  consti- 
tutional provision  authorizing  the 
issuance  of  bonds  for  the  main- 
tenance of  waterworks  plants. 
Herbert  v.  Griffith,  82  S.  E.  986, 
99  S.  C.  1. 

4.  Under  Civ.  Code  1912,  sec.  8060, 
petitions  and  ballots  for  an  elec- 
tion on  the  issuance  of  bonds  for 
waterworks  and  sewerage  invali- 
dated the  election  where  they 
contained  no  separate  statement 
of  the  amount  to  be  expended 
for  each.  Herbert  v.  Griffith,  82 
S.  E.  986,  99  S.  C.  1. 

5.  Civ.  Code  1912,  sec.  8091,  pro- 
viding that  the  polls  shall  remain 
open  from  8  a.  m.  until  8  p.  m.. 


NAMES. 

1.  An  attachment  bond  was  prop- 
erly executed  in  the  individual 
name  of  plaintiff,  who  was  the 
real  party  in  interest,  although 
he  was  doing  business  under  a 
trade-name  different  from  his 
individual  name.  Wichman  v. 
Fox,  82  S.  E.  1014,  99  S.  C.  105. 

NEGLIGENCE. 

See  Railroads;  Street  Railroads; 
Telegraphs  and  Telephones;  Trial. 

1.  Contributory    negligence    Is    no 
'defense     to     wilful     negligence. 

Folk  V.  Seaboard  Air  Line  Ry., 
88  S.  E.  452,  99  S.  C.  284. 

2.  That  the  complaint  in  an  action 
against  a  warehouseman  for  loss 
of  goods  stated  the  particulars 
of  the  negligence  relied  on,  did 
not  prevent  the  presumption  of 
negligence  and  the  warehouse- 
man had  the  burden  of  showing 
due  care.  Prescott  v.  Southern 
Ry.  Co.,  88  S.  E.  781,  99  S.  C. 
422. 

8.  Whether  the  failure  of  a  rail- 
road company  to  light  a  round- 
house, into  which  employees  were 
called  to  go,  other  than  by  fur- 
nishing torches,  was  negligence, 
was  for  the  jury.  Padgett  v. 
S.  A.  L.  Ry.,  88  S.  E.  688,  99 
S.  C.  864. 

4.  A  general  allegation  of  negli- 
gence is  sufficient  in  absence  of  a 
motion  to  make  more  definite. 
EUerbe  v.  Marion  Co.  Lumber 
Co.,  88  S.  E.  1049,  99  S.  C.  158. 

5.  Whether  the  death  of  intestate 
killed  by  the  fall  of  lumber  from 
a  loaded  truck  which  he  was  at- 
tempting to  move,  pursuant  to 
his  master's  orders,  was  due  to 
a  risk  which  was  assumed  by 
him,  or  to  his  own  negligence, 
was  under  the  evidence  properly 
submitted  to  the  jury.  Ander- 
son V.  Conway  Lumber  Co.,  88 
S.  E.  984,  99  S.  C.  100. 

NEW  TRIAL. 
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the  exception,  and  therefore  does 
not  conform  to  the  rule.  South- 
em  Realty  ^  Inv.  Co.  r.  Keenan, 
88  S.  E.  89,  99  S.  C.  200. 

2.  Where  a  verdict  against  one  of 
three  defendants  and  in  favor  of 
the  other  two  was  set  aside  as 
to  all,  the  cause  was  in  the  same 
condition  as  before  trial,  and 
upon  retrial  the  two  defendants, 
who  were  successful,  could  not 
claim  the  benefit  of  the  verdict. 
Palmetto  Fertilizer  Co.  v.  CoUimr- 
bia,  N.  4-  L.  By.  Co.,  88  S.  E.  86, 
99  S.  C.  187. 

8.  There  being  testimony  tending 
to  sustain  the  material  allega- 
tions of  the  complaint,  the  direc- 
tion of  a  verdict  for  defendant, 
and  motion  for  new  trial  after 
verdict,  on  ground  that  it  was 
against  the  charge,  and  unsup- 
ported by  the  testimony,  were 
properly  refused.  Black  v.  State 
Co.,  88  S.  E.  1088,  99  S.  C.  482. 

4.  The  Judge  having  submitted  to 
the  jury  the  question  whether 
certain  samples,  submitted  by 
the  defendant  to  a  board  of  ar- 
bitration, had  been  drawn  ac- 
cording to  the  rules,  under  which 
the  arbitration  was  to  be  held, 
and  which  were  explained  to  the 
jury,  or  whether  or  not  the  re- 
quirements of  the  rules  had  been 
waived,  and  instructed  them  that 
defendant  could  avoid  the  award 
by  showing  that  it  was  not  made 
according  to  the  rules  of  the  ex- 
change under  which  the  parties 
contracted  to  act;  it  was  not 
error  to  refuse  defendant's  mo- 
tion for  a  new  trial,  on  the 
ground  that  such  samples  were 
not  considered  by  tne  arbitrators 
in  making  their  award;  the  evi- 
dence not  showing  a  violation  of 
the  rules  by  the  arbitrators,  and 
the  verdict  being  responsive  to 
charge  and  sustained  by  the  evi- 
dence. So.  Cotton  Oil  Co.  v. 
Batesburg  C.  O.  Co.,  82  S.  E.  986, 
99  S.  C.  71. 

NOTICE. 

1.  Where  a  railroad  company  hav- 
ing a  right  to  acquire  by  condem- 
nation a  right  of  way  seventy- 
five  feet  in  width  from  the  center 


of  its  track,  enters  upon  land 
under  a  written  contract  with 
the  owner  giving  it  a  right  of 
way  one  hundred  feet  in  width 
from  the  center  of  its  track,  and 
builds  and  operates  its  road  over 
said  lands,  it  is  for  the  jury  to 
say  whether  a  subsequent  pur- 
chaser of  the  land,  whose  hus- 
band and  agent  while  in  the  rail- 
road's employment  ran  over  the 
road,  and  knew  of  its  location  on 
this  land,  and  claimed  from  the 
common  grantor,  had  notice  suffi- 
cient to  put  her  on  inquiry  as  to 
the  width  of  defendant's  right  of 
way,  where  the  written  agree- 
ment although  not  probated,  as 
required  by  s^tute,  was  actually 
•  recorded  in  the  office  of  the  regis- 
ter of  mesne  conveyance.  Beck 
V.  N.  W.  R.  R.  Co.,  83  S.  E.  886, 
99  S.  C.  810. 

2.  A  purchaser  cmd  transferree  of 
a  bill  of  lading,  endorsed  "S.  L. 
&  C,"  showing  that  it  was  issued 
on  shipper's  statement  as  to 
amount  of  goods  received,  takes 
it  with  noticfe  of  such  fact;  and 
as  against  him,  the  carrier  is  not 
estopped  to  show  the  actual 
quantitv.  Pal.  Pert.  Co.  v.  C, 
N.  ^  L.  R.  R.  Co.,  83  S.  E.  86, 
99  S.  C.  187. 

8.  Civil  Code  1912,  sec.  8542,  pro- 
tects simple  contract  creditors 
without  notice  against  unrecord- 
ed conveyances  affecting  lands 
of  their  debtors.  BJ^ickwell  v. 
HarreUon,  88  S.  E.  86;  99  S.  C. 
187. 

4.  Creditors  of  a  debtor  are  not 
given  constructive  notice  of  a 
conveyance  affecting  lands  of 
their  debtor  by  its  record  prior 
to  his  acquisition  of  title  to  such 
lands.    Id. 

5.  An  innocent  purchaser  for  val- 
uable consideration  without  no- 
tice of  a  prior  deed  by  his 
grantor  affecting  lands  is  not 
estopped  thereby  to  assert  title. 
Id. 

NONSUIT. 

{See  Issues  also.) 

1.  A  nonsuit  should  be  granted  or 
a  verdict  directed  where  the  evi- 
dence is  not  sufficient  to  warrant 


37-W 


Digitized  by 


Google 


578 


Index. 


a  reasonable  jufy  in  basing  a 
verdict  upon  it.  Howell  v.  At- 
lantic Coast  Lins  R,  Co.,  88  S.  E. 
689,  99  S.  C.  417. 
2.  The  only  question  on  defend- 
ant's motion  is  whether  there  is 
evidence  warranting  a  finding 
for  plaintiff.  Howell  v.  Atlantic 
Coast  Line  R.  Co,,  83  S.  E.  689, 
99  S.  C.  417. 

OFFICERS. 

1.  Civil  Code  1912,  sec.  8080,  et  seq., 
26  Stats.  528,  as  amended  by  27 
Stats.  815,  providing  a  commis- 
sion form  of  government  for  cer- 
tain cities,  does  not  abrogate  the 
provisions  of  Ciyil  Code  1912, 
sections  8015,  8016,  for  commis^ 
sioners  of  public  works,  wiiere 
bonds  are  issued  for  the  erection, 
construction  or  purchase  of 
waterworks  systems  and  light 
plants.  Weeks  v.  Bryant,  82  S. 
E.  988,  99  S.  C.  8. 

See  Sheriffs, 

See  Oadsden  v.  West  Shore  Inv. 
Co,,  88  S.  E.  1052,  99  S.  C.  172. 

ORDER  FOR  PAYMENT  OF 
MONEY. 

See  Spear  v.  Bd.  of  Public  Works, 
82  S.  E.  1010,  99  S.  C.  144. 

PARENT  AND  CHILD. 

See  Habeas  Corpus;  Infants.  Hart- 
ley V.  Blease,  88  S.  E.  991,  99 
S.  C.  92. 

PARTITION. 

1.  Where  expectant  heir  conveyed 
interest  to  another  heir,  partition 
agreement  held  not  to  reinvest 
him  with  title  which  when  ac- 
quired passed  under  his  deed, 
nor  to  estop   his   grantee   from 


PENALTIES. 

1.  Civil  Code  1912,  sees.  8194  and 
8195,  providing  a  common  car- 
rier shall  pay  a  penalty  of  $500.00 
for  shipping  freight  by  a  route 
other  than  that  designated  by  the 
shipper,  does  not  apply  to  inter- 

'  state  shipments,  which  are  gov- 
erned by  the  Interstate  Couk- 
merce  Act  of  Congress.  Mitchell 
V.  O.  8.  4:  A.  Ry.  Co.,  88  S.  C. 
261,  99  S.  C.  819. 

2.  The  penalty  for  misrouting  a 
shipment  of  goods  provided  by 
Civil  Code  1912,  sees.  8194  and 
8195,  does  not  supplement  the 
Federal  Interstate  Commerce 
Act,  so  as  to  apply  to  an  inter- 
state shipment.    Id. 

PLEADINGS. 

1.  A  general  allegation  of  negli- 
gence is  sufficient  in  absence  of  a 
motion  to  make  more  definite. 
ElUrbe  v.  Marion  Co.  L.  Co.,  82 
S.  E.  1049,  99  S.  C.  158. 

2.  In  an  action  against  a  trespasser 
it  is  sufficient  to  allege  the  wrong- 
ful act  of  destruction,  without 
any  description  of  the  instru- 
mentalities with  which  it  was 
committed.    Id, 

8.  The  Court  may  in  its  discretion, 
under  Code  Civ.  Proc.,  sec  224, 
permit  at  the  final  hearing,  an 
amendment  to  an  answer  to  con- 
form same  to  the  facts  proven. 
Hamilton  v.  Hamer,  82  S.  E.  997, 
99  S.  C.  81. 

4.  The  return  to  a  rule  to  show 
cause  why  an  action  should  not 
be  revived  after  the  death  of  a 
party  need  not  be  accepted  as 
true,  though  not  traversed.  Ex 
parte  Jackson,  82  S.  E.  990. 

5.  A  reply  by  a  codefendant  to  the 
answer  of  her  codefendants, 
which  stated  no  cause  for  relief 
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7.  The  imposition  of  terms  as  a 
condition  precedent  for  leave  to 
amend  answer  to  set  up  adverse 
possession  as  a  defense  is  within 
the  discretion  of  the  trial  Court. 
8toke$  V.  Murray,  82  S.  £.  88,  99 
S.  C.  221. 

8.  Contributory  negligence  must  be 
pleaded,  and  where  a  complaint 
does  not  allege  absence  of  negli- 
gence on  the  part  of  a  plaintiff, 
the  issue  of  contributory  negli- 
gence is  not  raised  by  a  general 
denial  in  answer.  Folk  v.  8,  A. 
L.  By.,  88  S.  £.  452,  99  S.  C.  284. 

9.  In  an  action  to  recover  for  in- 
juries alleged  to  have  been  wil- 
fully and  recklessly  caused  by 
defendant,  plaintiff  has  a  right 
to  show  the  entire  situation  im- 
mediately preceding  and  follow- 
ing the  injury,  and  the  retention 
of  such  allegations  in  complaint, 
and  admission  of  such  evidence, 
is  not  prejudicial  error.  Folk  v. 
8.  A.  L.  Ry.,  88  S.  E.  452,  99 
S.  C.  284. 

10.  An  answer  held  a  sufficient  plea 
of  fraud.  Anderson  v.  Mer- 
chants Grocery  Co.,  84  S.  E.  109, 
99  S.  C.  888. 

11.  The  answer  held  to  sufficiently 
allege  offer  to  return  goods.    Id. 

12.  As  to  allegations  of  evidentiary 
matter.  See  Black  v.  State  Co., 
88  S.  E.  1088,  99  S.  C.  482;  El- 
lerbe  v.  Marion  Co.  Lumber  Co., 
82  S.  E.  1049,  99  S.  C.  158. 

PRACTICE. 

1.  Where  defendant  mortgagees 
sought  affirmative  relief  by  fore- 
closure of  their  mortgages,  they 
were  bound  to  serve  their  an- 
swers on  the  other  defendants, 
and  their  failure  to  do  so  could 
not  be  urged  as  a  reason  why 
another  defendant  should  not 
move  to  vacate  the  judgment 
after  a  year.  Bank  of  Columbia 
V.  Havird  Co.,  82  S.  E.  1006,  99 
S.  C.  110. 

2.  A  purchaser  at  a  foreclosure 
sale  is  not  required  to  talce  a  title 
against  which  there  is  incum- 
brances. Calder  v.  Maxwell,  82 
S.  E.  997,  99  S.  C.  116. 

8.  In  making  a  sale  under  a  decree 
of  foreclosure  tne  sheriff  Is  gov- 


erned by  the  order,  and  not  by 
Civ.  Code  1912,  sec.  8706,  relat- 
ing to  execution  sales,  and  if  the 
order  makes  no  provision  for  a 
resale  upon  failure  of  the  pur- 
chaser to  comply  with  his  bid, 
the  sheriff  has  no  authority  to 
resell.  Calder  v.  Maxwell,  82  S. 
E.  997,  99  S.  C.  115. 

4.  Where  defendant  mortgagees 
sought  affirmative  relief  by  fore- 
closure of  their  mortgages,  and 
the  property  was  sold  to  a  bona 
fide  purchaser,  his  title  was  not 
affected  by  the  failure  of  such 
mortgagees  to  serve  copies  of 
their  answers  on  the  other  de- 
fendants. Bank  of  Columbia  v. 
Havird  Co.,  82  S.  E.  1006,  99  S. 
C.  110. 

5.  Code  Civ.  Proc.  1912,  sec.  225, 
authorizing  relief  against  judg- 
ment within  a  year  for  mistake, 
inadvertence,  surprise,  or  excus- 
able neglect,  does  not  limit  the 
time  within  which  the  Court  may 
set  aside  a  judgment  for  the 
failure  of  the  adverse  party  to 
take  necessary  proceedings.  Bank 
of  Columbia  v.  Havird  Co.,  82  S. 
E.  1006,  99  S.  C.  110. 

6.  The  return  to  a  rule  to  show 
cause  why  an  action  should  not 
be  revived  after  the  death  of  a 
party  need  not  be  accepted  as 
true,  though  not  traversed.  Ex 
parte  Jackson,  82  S.  E.  990,  99 
S.  C.  66. 

7.  Order  reviving  action  in  name 
of  assignee  of  deceased  plaintiff 
held  not  to  deprive  defendants 
of  any  substantial  right,  where 
it  but  reserved  the  issues  for 
determination  later,  and  gave 
defendants  the  right  to  demur  or 
answer,  move  to  make  the  com- 
plaint more  definite  or  to  strike 
out.  Ex  parte  Jackson,  82  S.  E. 
990,  99  S.  C.  66. 

8.  Where  an  order  of  reference 
was  properly  made  under  a  gen- 
eral statute,  over  an  objection 
made  by  defendants  under  an 
unconstitutional  special  statute, 
the  Supreme  Court  could  not 
hold  the  order  invalid  because 
the  constitutionality  of  the  spe- 
cial statute  was  not  raised  below. 
Southern  Nat.  Bank  v.  Farming- 
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ton   Corporation,   88   S.   E.   687, 
99  S.  C.  476. 

9.  An  appeal  from  an  order  of 
reference  will  stay  further  pro- 
ceedings pending  the  appeal. 
Southern  Nat.  Bank  v.  Farming- 
ton  Corporation,  83  S.  E.  637,  99 
S.  C.  475. 

10.  The  State  Courts,  in  the  admin- 
istration of  the  Federal  Em- 
ployers* Liability  Act,  or  in  those 
cases  where  it  claimed  to  apply, 
need  not  follow  the  Federal  prac- 
tice, but  may  be  guided  by  their 
own.  Howell  v.  Atlantic  Coast 
Line  R.  Co.,  88  S.  E.  689,  99  S. 
C.  417. 

11.  The  trial  Court  did  not  abuse 
its  discretion  in  refusing  the 
continuance  asked  on  account  of 
the  sickness  of  one  of  the  defend- 
ant's attorneys,  where  another 
attorney  was  present,  prepared 
in  all  respects  and  fully  capable 
of  representing  the  defendants. 
Cutter  V.  Mallard  Lumber  Co., 
88  S.  E.  696,  99  S.  C.  231. 

PRESUMPTIONS. 

1.  A  tax  title  is  presumed  to  be 
good,  and  the  burden  is  upon 
the  party  attacking  it  to  show  a 
defect.  Oadsden  v.  Westshore 
Inv.  Co.,  82  S.  E.  1052,  99  S.  C. 
172. 

2.  Under  the  act  of  1889  (Act  Dec. 
28,  1889  [20  Stat,  at  Large,  p. 
846]),  authorizing  the  sinking 
fund  commissioners  to  have 
lands,  which  for  ten  years  had 
been  on  neither  the  tax  dupli- 
cates nor  the  forfeited  land  Ust, 
surveyed  and  placed  upon  the 
tax  duplicate  in  the  owner's 
name  or  in  the  name  of  "Un- 
known," if  the  owner's  name  was 
not  known,  where  adjoining 
tracts  separately  owned  were  as- 
sessed   together    against     "Un- 


ceived;  but  on  its  being  shown 
that  the  car  when  opened  at 
destination  was  found  to  contain 
a  less  quantity,  the  consignor 
must  prove  that  the  amount  re- 
cited in  the  bill  of  lading  was 
actually  loaded  in  the  car  and 
delivered  to  the  carrier.  Pal- 
metto Pert.  Co.  V.  C,  N.  |-  L.  R, 
R.  Co.,  88  S.  E.  86,  99  S.  C.  187. 
4.  Where  a  terminal  carrier  deliv- 
ered certain  live  stock  to  the  con- 
signee in  a  damaged  condition, 
it  would  be  presumed,  in  the  ab- 
sence of  evidence  to  the  contrary, 
that  the  stock  was  injured  on 
the  terminal  carrier's  line.  East- 
over  Mule  8(  Horse  Co.  v.  Atlan- 
tic Coast  Line  R.  Co.,  88  S.  E. 
699,  99  S.  C.  470. 

PUNITIVE  DAMAGES. 

See  Damages.  Williams  v.  A.  C. 
L.  R.  R.  Co.,  88  S.  E.  604,  99  S. 
C.  897;  Bradley  v.  A.  C.  L.  R. 
R.  Co.,  82  S.  E.  1009,  99  S.  C. 
78;  Woodward  v.  So.  Ry.  Co., 
88  S.  E.  691,  99  S.  C.  261 ;  Black 
V.  State  Co.,  88  S.  E.  1088,  99  S. 
C.  482. 

RAILROADS. 

See  Eminent  Domain;  Evidence; 
Injunction;  Municipal  Corpora- 
tions. 

1.  Where  railway  companies  claiha- 
Ing  title  to  a  strip  of  land  did 
not  take  possession  until  1872, 
they  acquired  no  title  to  same 
under  the  act  incorporating  the 
Greenville  &  Columbia  Railroad 
Company,  passed  December  16, 
1845  (11  Stat,  at  Large,  p.  824, 
sec.  2),  and  the  act  incorporating 
the  Air  I^ine  Railway  Company 
in  South  Carolina,  passed  De- 
cember 20,  1866  (12  Stat,  at 
Large,  p.  510,  sees.  4,  6).  At- 
lanta Sc  C.  Air  Line  Ry.  Co.  v. 
Spartanburg  Ry.,  Oas  ^  Electric 
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out  or  got  out  of  the  buggy. 
Folk  V.  Seaboard  Air  Line  By,, 
88  S.  E.  452,  99  S.  C.  284. 
8.  Letters  passing  between  the  par- 
ties held  not  to  renew  a  contract 
relieving  defendant  from  liability 
for  a  fire  which  destroyed  plain- 
tiflTs  sawmill.  RUtenburg  v.  At- 
lantic Coast  Line  R.  Co.,  88  S. 
E.  600,  99  S.  C.  488. 

4.  Whether  defendant's  locomotive 
started  the  fire  destroying  a  saw- 
mill held  for  the  jury.  RUten- 
burg V.  Atlantic  Coast  Line  R. 
Co,,  88  S.  E.  600,  99  S.  C.  488. 

5.  Civil  Code  1912,  sec.  8280,  mak- 
ing a  railroad  liable  for  a  col- 
lision at  a  crossing  in  absence 
of  statutory  signals,  is  appli- 
cable, though  no  actual  contract 
takes  place.  Folk  v.  Seaboard 
Air  Line  Ry.,  88  S.  E.  452,  99 
S.  C.  284. 

6.  Evidence  of  failure  to  give  the 
signals  required  by  statute  from 
a  railroad  train  at  public  cross- 
ings is  competent  to  support  alle- 
gations of  reckless  negligence. 
Id. 

7.  Under  Civil  Code  1912,  sec. 
8266,  where  waiting  room  at  sta- 
tion where  tickets  were  sold  was 
not  open  when  regular  train 
reached  it  during  the  night,  com- 
pany held  liable  to  incoming  pas- 
senger who  became  sick  from 
traveling  some  distance  in  the 
cold.  Bessinger  v.  Seaboard  Air 
Line  Ry.,  88  S.  E.  457,  99  S.  C. 
256. 

See,  also.  Eminent  Domain.  Beck 
V.  N.  W,  R.  R.  Co,,  82  S.  E.  885, 
99  S.  C.  810.    , 

REAL  PROPERTY. 

1.  An  expectant  heir  or  devisee  has 
during  the  life  of  his  ancestress 
or  expectant  testatrix  no  title  to 
the  lands  of  the  latter,  and  his 
deed  then  made  operates  by  way 
of  estoppel  after  the  acquisition 
of  title  on  the  death  of  his 
ancestress  or  expected  testatrix. 
Blackwell  v.  Harrelson,  84  S.  E. 
288,  99  S.  C.  264. 

2.  A  deed  purporting  to  convey 
"all  my  right,  title  and  interest" 


in  lands  is  in  effect  no  more  than 
a  quitclaim  of  such  interest    Id. 
See,  also,  Notice;  Deeds, 

RECORDING  ACTS. 

See  Notic&.  Blackwell  v.  Harrel- 
son, 84  S.  E.  238,  99  S.  C.  264; 
Beck  V.  iV.  W.  R.  R.  Co.,  88  S. 
E.  885,  99  S.  C.  810. 

RECOVERY  OF  REAL  PROP- 
ERTY. 

1.  Must  prove  title  in  order  to 
maintain  action.  Mattison  v. 
Stone,  82  S.  E.  1046,  99  S.  C.  151. 

2.  Purchaser  without  notice.  See 
Blackwell  v.  Harrelson,  84  S.  E. 
288,  99  S.  C.  264. 

8.  Where  the  plaintiff  proves  title 
to  lands  held  Dy  the  defendant 
as  purchaser  at  a  sale  under  tax 
execution  against  a  third  party, 
defendant's  prima  facie  right  to 
possession  falls  to  the  ground, 
and  he  must  show  aliunde  a  bet- 
ter title  than  plaintiff  has  shown. 
Oallishaw  v.  Jackson,  88  S.  E. 
454,  99  S.  C.  842. 

REFERENCE. 

1.  The  Constitution  and  statutes 
give  the  Court  the  power  to  refer 
an  action  for  foreclosure  involv- 
ing the  taking  of  an  account  to 
a  referee  to  take  the .  testimony 
and  report  the  same  with  his 
findings  of  facts,  and  conclusions 
of  law.  So.  Nat'l  Bank  v.  Far- 
mington  Corp.,  88  S.  E.  687;  99 
S.  C.  475. 

2.  The  defendant  is  not  entitled  to 
a  jury  trial  of  issues  raised  by 
plea  of  failure  of  consideration, 
and  counterclaim  alleged  to  grow 
out  of  plaintiff's  failure  to  per- 
form its  contract,  in  an  action 
for  foreclosure  of  a  mortgage  to 
secure  purchase  money  of  ferti- 
lizers sold  by  plaintiffs  to  de- 
fendants for  agricultural  pur- 
poses; and  an  appeal  from  an 
order  of  reference  in  such  case 
should  be  dismissed.  The  Mob- 
ley  Co.  V.  McLucas,  82  S.  E.  986, 
99  S.  C.  99. 

8.  Statute  with  reference  to  orders 
of  reference  in  chancery  cases 
held  unconstitutional.    So.  Nat'l 
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Bank   V.   Farmington   Corp.,   88 

S.  E.  637,  99  S.  C.  476. 
4.  Orders      of,      not      appealable. 

Mobley  v.  McLucas,  82  S.  E.  986, 

99  S.  C.  99. 
6.  Orders     of,     when     appealable. 

8o.   Nat'l  Bank   v.   Farmington 

Corp.,  88  S.  E.  637,  99  S.  C.  475. 

REMAINDERS. 

1.  Deed  held  to  vest  a  contingent 
remainder  in  the  children  of  the 
cestui  que  trust;  the  remainder- 
men being  authorized  to  mort- 
gage their  interest,  which  could 
be  sold  under  foreclosure  prior 
to  the  death  of  the  life  tenant. 
McLean  v.  Crouch,  82  S.  E.  988, 
99  S.  C.  118. 

2.  A  remainder  in  fee  is  "land," 
and  not  an  incorporeal  heredita- 
ment, w^ithin  the  Constitution 
exempting  from  sale  a  homestead 
in  lands  held  in  fee;  Code  Civ. 
Proc.  1912,  sec.  120,  et  seq.,  show- 
ing that  in  contemplation  of  law 
there  is  no  such  thing  as  land 
apart  from  the  title.  Qihhes  v. 
Hunter,  88  S.  E.  606,  99  S.  C. 
410. 

8.  One  having  a  vested  remainder 
in  fee,  as  tenant  in  common,  in  a 
tract  of  land,  may  claim  a  home- 
stead therein.     Id. 

4.  An  undivided  interest  in  land-; 
in  remainder,  of  less  value  than 
$1,000,  belonging  to  a  head  of  a 
family  and  resident  of  this  State, 
where  such  head  of  a  family 
ow^ns  no  other  lands,  is  not  sub- 
ject to  the  lien  of  a  judgment 
against  him,  and  cannot  be  sold 
under  execution  issued  thereon. 
Oibbes  v.  Hunter,  88  S.  E.  606, 
99  S.  C.  842. 

6.  Whore  an  attempt  is  made  i'» 
•levy  under  judgment  and  exe- 
cution upon  an  undivided  inter- 


then  performed,  and  the  lands 
had  been  then  set  off  as  home- 
stead. Id. 
6^  Certain  land  was  conveyed  to 
B.  as  trustee  for  the  sale  and 
separate  use  of  C.  during  her 
life,  and  at  her  death  to  her 
issue  then  living;  the  issue  of  a 
deceased  child  taking  among 
them  the  share  to  wWch  their 
parent  would  have  been  entitled 
had  he  or  she  been  then  living. 
Held,  that  the  children  of  C. 
were  contingent  remaindermen 
of  the  property,  and  as  such 
during  C.'s  life  were  authorized 
to  mortgage  their  interest,  which 
could  be  sold  under  foreclosure 
proceedings  prior  to  C.*s  death. 
McLean  v.  Crouch,  82  S.  E.  988, 
99  S.  C.  118. 

RIGHTS  OF  WAY. 

1.  Where  a  railroad  company  hav- 
ing a  right  to  acquire  by  con- 
demnation a  right  of  way  sev- 
enty-five feet  in  width  from  the 
center  of  its  track,  enters  upon 
land  under  a  written  contract 
with  the  owner  giving  it  a  right 
of  way  one  hundred  feet  in 
width  from  the  center  of  its 
track,  and  builds  and  operates 
its  road  over  said  lands,  it  is 
for  the  jury  to  say  whether  a 
subsequent  purchaser  of  the 
land,  whose  husband  and  agent 
while  in  the  railroad's  employ- 
ment ran  over  the  road,  and 
knew  of  its  location  on  this  land, 
and  claimed  •  from  the  common 
grantor,  had  notice  sufficient  to 
put  her  on  inquiry  as  to  the 
width  of  defendant's  right  of 
way,  where  the  written  agree- 
ment although  not  probated,  as 
required  by  statute,  was  actu- 
ally recorded  in  the  office  of  the 


rAwicf^^r     nf 


m«>cnA     onrwt^xrnnnt* 


Digitized  by 


Google 


Index. 


583 


granting  the  right  of  way  not 
being  probated  and  improperly 
recorded,  where  there  are  other 
facts  and  circumstances  in  evi- 
dence, the  sufficiency  of  which 
to  put  her  upon  inquiry  or  no- 
tice should  be  submitted  to  the 
jury.  Id. 
8.  A  judgment  restraining  de- 
fendant railroad  company  from 
u^ng  more  than  25  feet  on  each 
side  Of  the  center  of  its  road- 
bed as  a  right  of  way,  and  in 
favor  of  plaintiff  for  the  removal 
of  soil  along  the  side  of  the 
right  of  way  outside  of  such 
strip,  held  erroneous.    Id, 

4.  Covenants  of  warranty  of  title 
contained  in  deed  to  a  tract 
of  land,  therein  described  as 
bounded  by  the  right  of  way  of 
a  railroad,  are  not  breached  by 
the  existence  of  such  easement. 
Colclough  V.  Brxggs,  88  S.  E.  86, 
99  S.  C.  181. 

5.  Use  by  the  owner  of  lands  over 
which  a  railroad  company  has  a 
right  of  way  is  not  adverse  to 
the  easement,  unless  it  interferes 
with  the  enjoyment  thereof.  A, 
^  C.  A.  L.  R.  R.  Co,  v.  Spar- 
tanburg Ry.,  Oas  ^  El  Co.,  88 
S.  E.  685,  99  S.  C.  299. 

6.  The  power  to  take  lands  for  the 
construction  of  its  road,  in  the 
absence  of  a  written  agreement 
with  the  owner,  conferred  on  the 
Greenville  &  Columbia  R.  R.  Co. 
by  the  act  of  1846,  11  Stats.  824, 
and  extended  to  the  Air  Line 
Ry.  in  South  Carolina  by  the  act 
of  1866,  12  Stats.  489,  contem- 
plated such  taking  within  a  lim- 
ited period,  which  had  expired 
in  1872  when  the  lands  in  ques- 
tion were  taken  by  the  Atlanta 
&  Richmond  Air  Line  Railway 
Co.,  under  which  the  plaintiff 
claims  title.    Id. 

RULES  AND  BY-LAWS. 
1.  Vesting  boards  with  discretion- 
ary   powers.    Clarkson    v.    Sup. 
Jjodge  K.  of  P.,  82  S.  E.  1048, 
99  S.  C.  134. 

RULE  TO  SHOW  CAUSE. 
1.  Issues  arising  under  return  to. 
Ex  parte  Jackson,  82  S.  E.  990, 
99  S.  C.  Q^. 


SALES. 


1.  A  buyer  of  goods  has  a  reason- 
able time  in  which  tp  ascertain 
fraud  or  whether  the  goods  come 
up  to  the  guaranty,  and,  when 
he  ascertains  fraud  or  breach  of 
guaranty,  must  notify  the  seller 
and  either  return  the  goods  or 
offer  to  return  them.  Anderson 
V.  Merchants  Grocery  Co.,  84  S. 
E.  109,  99  S.  C.  888. 

2.  The  buyer's  letter  written  20 
days  after  it  received  the  goods, 
stating  that  they  were  held  sub- 
ject to  the  seller's  order,  was 
admissible  on  the  issue  of  the 
buyer's  offer  to  return  for  fraud 
inducing  the  sale.  Anderson  v. 
Merchants  Grocery  Co.,  84  S.  E. 
109,  99  S.  C.  888. 

8.  There  being  no  testimony  as  to 
breach  of  the  written  warranties 
in  contract  of  sale,  instructions 
to  disregard  testimony  as  to  any 
other  warranties  are  not  preju- 
dicial to  vendor.  Anderson  v. 
Merchants  Grocery  Co.,  84  S.  E. 
109,  99  S.  C.  883. 

4.  A  charge  that  a  vendee  who 
neither  returned,  nor  offered  to 
return,  goods  to  vendor  would 
be  liable  for  their  actual  value, 
is  not  prejudicial  to  vendor.    Id. 

5.  An  allegation  in  answer  that 
vendor  at  time  of  making  con- 
tract knowingly  misrepresented 
the  article  sold  with  intent  to 
thereby  induce  the  making  of  the 
contract,  and  that  the  vendee 
relied  upon  such  misrepresenta- 
tions to  his  damage,  is  a  suffi- 
cient plea  of  fraud  as  a  defense. 
Id. 

6.  An  allegation  that  on  discovery 
of  fraud  or  misrepresentations 
inducing    purchase,    the    vendee 

'declined  to  accept  the  articles 
purchased,  and  so  notified  ven- 
dor, is  a  sufficient  allegation  of 
a  tender  of  the  return  of  the 
goods,  and  evidence  to  support 
such  allegations  is  admissible. 
Id. 

SCHOOLS     AND     SCHOOL 
DISTRICTS. 

See  Evidence;  Taxation. 
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SHERIFFS. 

1.  Tax  sales  by.  Oadsden  v.  We$t- 
thore  Iwv.  Co.,  82  S.  E.  1052,  99 
S.  C.  172. 

2.  Execution  of  deed  by  successor 
in  office  under  Code,  sec.  1191. 
Gadsden  v.  Westshore  Inv.  Co,, 
82  S.  E.  1052,  99  S.  C.  172. 

SINKING   FUNDS. 

1.  A  sinking  fund  of  $6,000  per 
annum  is  sufficient  for  the  retire- 
ment of  bonds  for  $500,000,  pay- 
able in  forty  years.  Herbert  v. 
OHffith,  82  S.  E.  986,  99  S.  C.  1. 

SPECIFIC  PERFORMANCE. 

1.  A  vendee  taking  possession  and 
making  improvements  held  en- 
titled to  specific  performance 
without  payment  and  ten  years' 
possession.  Eller  v.  Motley,  82 
S.  E.  992,  99  S.  C.  20. 

2.  The  evidence  showing  the  real 
intent  of  the  parties  to  a  deed 
of  conveyance  absolute  in  form, 
accompanied  by  a  simultaneously 
executed  bond  of  the  grantee 
to  reconvey  the  lands  to  the 
grantor  upon  payment  of  a 
specified  sum  treated  by  them  as 
securing  a  debt,  to  be  the  crea- 
tion of  a  conditional  sale;  the 
grantor  is  entitled  to  specific 
performance  of  the  contract 
upon  payment  of  the  sum  due 
by  him  under  the  bond.  Hamil- 
ton V.  Earner,  82  S.  E.  997,  99 
S.  C.  81. 

STATUTES. 

1.  Acts  27  Stat,  at  Large  700,  No. 
401,  and  28  Stat,  at  Large  87, 
No.  82,  prescribing  how  cotton 
seed  shall  be  sold,  but  except- 
ing from  its  application  all  but 
three  of  the  counties  of  the  State, 
are  not  general  laws  with  "spe- 


how  it  shall  be  sold  in  three 
counties,  contravenes  Const.  1895, 
art.  Ill,  sec.  84.    Id. 

3.  Code  Proc.  1912,  sec  28,  subd, 
6,  providing  that  in  the  counties 
of  the  Sixth  Circuit,  on  demand, 
equity  cases  shall  be  tried  in 
open  Court,  covers  a  portion  of 
the  same  subject  matter  as  sec- 
tion 831,  and  is  tnerefore  viola- 
tive of  Const.,  art.  Ill,  sec.  84, 
subd.  9.  Southern  Nat:  Bank  v. 
Farmington  Corporation,  83  S. 
E.  687,  99  S.  C.  475. 

4.  Where  a  bill  appropriated 
money  for  the  support  of  a  Con- 
federate infirmary  in  specified 
items,  and  item  8,  providing  for 
the  salaries  and  wages  of  offi- 
cers and  employees,  was  vetoed 
by  the  Governor,  as  authorized 
by  Const.,  art.  IV,  and  the  veto 
was  sustained,  there  was  no  ap- 
propriation for  the  salaries  and 
wages.  State  v.  Jones,  82  S.  E. 
882,  99  S.  C.  89. 

5.  An  appropriation  authorizing 
payment  of  claims  passed  by  the 
General  Assembly  to  carry  into 
'effect  Act  Feb.  21,  1918  (29  St. 
at  Large,  p.  199),  held  not  to 
authorize  payment  of  a  claim 
approved  only  by  the  board  of 
claims,  the  ways  and  means  com- 
mittee of  the  House,  and  the 
House  of  Representatives.  State 
Co,  V.  Jones,  82  S.  E.  1048,  99 
S.  C.  218. 

6.  Where  the  language  of  a  statute 
is  plain  and  unambiguous,  it  must 
be  given  a  literal  interpretation. 
State  Co.  V.  Jones,  82  S.  E.  1048, 
99  S.  C.  218. 

7.  As  to  acquisition  of  rights  of 
way,  see  A.  ^  C.  A,  L,  R,  R,  Co, 
V.  Spartanburg  ^  Co.,  88  S.  E. 
635,  99  S.  C.  299. 

SUBROGATION. 

1.  Under  Const.  1895.  art,  TX.  iuh*. 
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TAXATION. 


1.  Under  Civ.  Code  1912,  sec.  469, 
notation  on  execution  that  land 
was  in  a  particular  school  dis- 
trict held  no  essential  part  there- 
of, and  not  to  affect  validity  of 
tax  sale,  though  land  was  not 
in  such  school  district,  especially 
as  section  475  supplied  an  ample 
remedy  if  as  claimed  the  taxes 
were  higher  in  such  district  than 
out  of  it.  Oallishaw  v.  Jackson, 
88  S.  E.  454,  99  S.  C.  842. 

2.  It  is  elementary  that  the  land 
of  one  person  cannot  be  sold 
for  tax  against  another,  cmd 
such  sale  is  void.  Qallishaw  v. 
Jackson,  88  S.  E.  454,  99  S.  C. 
842. 

8.  In  an  action  to  recover  posses- 
sion of  land  from  holder  of  tax 
title,  evidence  for  plaintiff  held 
to  overcome  prima  facie  case 
made  by  the  tax  title,  placing 
the  burden  on  defendant  of 
showitig  a  better  title,  which  he 
failed  to  do.  Qallishaw  v.  Jack- 
son,  88  S.  E.  454,  99  S.  C.  842. 

4.  Under  Act  of  1889  (Act  Dec. 
28  1889  [20  Stat,  at  Large,  p. 
845]),  relative  to  surveying  and 
assessing  for  taxation  land  not 
previously  taxed,  tax  sale  held 
not  invalid  because  tracts  be- 
tween which  there  was  no  line 
of  demarcation  were  assessed 
and  sold  as  one  tract.  Qadsden 
V.  West  Shore  Inv,  Co.,  82  S.  E. 
1052»  99  S.  C.  172. 

6.  Under  Act  of  1889  (Act  Dec. 
28,  1889  [20  Stat,  at  Large,  p. 
846]),  relative  to  surveying  and 
assessing  land  not  theretofore 
taxed*  where  land  was  put  upon 
tax  books,  sold,  and  bid  paid, 
thereafter  listed  in  the  name  of 
the  purchaser,  and  the  taxes 
paid  for  28  years,  and  the  then 
sheriff  executed  a  deed  to  the 
purchaser,  held  that  there  were 
no  fatal  irregularities  defeating 
the  purchaser's  title.  Qadsden 
v.  West  Shore  Inv.  Co.,  82  S.  E. 
1052,  99  S.  C.  172. 

6.  A  tax  "title  is  presumed  to  be 
good,  and  the  burden  is  upon 
the  party  attacking  it  to  show 
a  defect.  Qadsden  v.  West 
Short  Inv.  Co.,  82  S.  E.  1052, 
99  S.  C.  172. 


TAX  SALES. 

See  Taxation,  Supra. 

TELEGRAPHS   AND   TELE- 
PHONES. 

See  Evidence.  , 

1.  In  an  action  against  a  telegraph 
*  company  for  mistake  in  message 

delivered  by  phone,  the  owner 
of  the  phone,  who  called  the 
plaintiff  to  the  phone,  could  tes- 
tify that  plaintiff  said  into  the 
phone  that  there  must  be  a  mis- 
take in  the  message.  Clougji  v. 
Western    Union    Telegraph   Co., 

83  S.  E.  916,  99  S.  C.  484. 

2.  In  an  action  against  a  tele- 
graph company  for  damages 
arising  from  mistake  in  a  tele- 
gram, evidence  held  to  support 
punitive  damages.    Id. 

8.  In  an  action  against  a  tele- 
graph company  for  damages 
from  mistake  in  a  telegram, 
whether  plaintiff  used  due  dili- 
gence to  avoid  the  consequences 
of  the  mistake  was  for  the  jury. 
Clough  V.  Western  Union  Tele- 
graph Co.,  88  S.  E.  916,  99  S.  C. 
484. 

4.  Where  plaintiff  had  been  in- 
formed by  letter  that  her  brother 
would  be  sent  to  an  insane 
asylum,  failure  of  defendant  to 
promptly  transmit  a  message 
with  the  same  information  will 
not  support  an  action  for  mental 
suffering  from  plaintiff's  failure 

.  to  see  her  brother  where  he  re- 
covered and  was  not  carried  to 
the  asylum.  Sullivan  v.  Western 
Union  Telegraph  Co.,  82  S.  E. 
1018,  99  S.  C.  181. 

TENANCY  IN  COMMON. 

See  Homestead.  Qibbes  v.  Hunter, 
88  S.  E.  606,  99  S.  C.  410. 

TENDER. 

1.  Of  return  of  goods.  See  An- 
derson V.  Merchants  Qrocery  Co., 

84  S.  E.  109,  99  S.  C.  388. 

TIMBER. 

1.  It  is  not  competent  for  a  pur- 
chaser of  timber  when  sued  for 
a  trespass  in  cutting  trees  he 
had  not  purchased,  to  prove  in 
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mitigation  of  damaffes,  that  he 
left  others  up>on  the  lands,  which 
belonged  to  him  and  which  he 
had  a  right  to  cut.  Ellerbe  v. 
Marion  L.  Co.,  82  S.  E.  1049, 
99  S.  C.  158. 
2.  The  admission  of  testimony  will 
not  be  reviewed  on  appeal  where 
the  Court  below  did  not  rule 
upon  the  objections  made  there- 
to.   Id. 

8.  The  admission  of  testimony  in 
reply,  if  competent  and  relevant, 
is  largely  in  the  discretion  of 
the  trial  Court,  and  where  it  is 
of  slight  consequence,  and  leave 
is  not  asked  to  rebut  it,  the  exer- 
cise of  such  discretion  will  not 
be  disturbed.    Id. 

4.  Where  a  deed  of  timber  rights 
gave  the  grantees  *the  right  to 
build  *  •  *  and  operate  a  rail- 
road across  said  lands,"  it  was 
not  error  to  charge  that  it  did 
not  give  the  grantees  "apy  right 
to  a  tramway  or  spur  traiflc.  It 
only  gave  them  the  right  to  oper- 
ate a  railroad  across  the  land.'* 
Id. 

5.  The  operation  of  a  steam  car 
on  woodland  is  an  uncommon 
burden  on  the  servient  estate, 
and  ought  to  be  the  subject  of 
a  special  agreement.    Id. 

6.  Where  a  deed  provides  for  "a 
railroad"  to  be  built  and  oper- 
ated across  lands,  the  Court  need 
not  submit  an  issue  to  the  jury 
to  determine  whether  two  rail- 
roads and  seven  spur  tracks 
were  authorized  by  the  deed,  tis 
a  reasonable  method  for  remov- 
ing the  timber.    Id. 

TOMBSTONES. 

1.  As  expense  incident  to  burial 
of  intestate.  See  Patterson  v. 
Jones,  82  S.  E.  1008,  99  S.  C. 
128. 

TOWNSHIP. 

1.  A  "township"  is  a  division  of 
the  county  made  for  govern- 
mental purposes,  and  under  the 


TRAVERSE. 

1.  Of  return  to  rule  to  show 
cause.  Ex  parte  Jackson,  82  S. 
E.  990,  99  S.  C.  66. 

TRESPASS. 

1.  In  malicious  trespass  against 
purchaser  of  standing  timber  for 
injury  to  timber  not  purchased 
held  not  necessary  to  allege  that 
the  injury  was  done  with  an 
ax,  saw,  or  skidder.  Ellerbe  v. 
Marion  County  Lumber  Co.,  82 
S.  E.  1049,  99  S.  C.  158. 

2.  In  action  against  purchaser  of 
standing  timber  for  cutting  and 
injuring  timber  not  purchased, 
evidence  that  all  timber  growth 
w€is  not  destroyed,  held  comj)e- 
tent.  Ellerbe  v.  Marion  County 
Lumber  Co.,  82  S.  E.  1049,  99 
S.  C.  158. 

8.  Evidence  that  purchaser  of 
standing  timber  left  timber  to 
which  it  was  entitled  held  not 
admissible  in  mitigdtion  of  dam- 
ages for  cutting  timber  not  cov- 
ered by  the  deed,  especially 
where  it  claimed  that  its  time 
for  cutting  had  not  expired.    Id. 

4.  In  action  against  purchaser  of 
standing  timber  for  injury  to 
other  timber,  shrubbery,  etc., 
complaint  held  not  to  tender  the 
issue  of  a  reasonable  method  of 
logging  by  a  system  of  railroads, 
so  as  to  require  the  submission  of 
a  question  whether  the  construc- 
tion of  two  main  lines  and  seven 
spur  tracks  was  a  reasonable 
method  of  removing  the  logs. 
Ellerbe  v.  Marion  County  Lum- 
ber Co.,  82  S.  E.  1049,  99  S.  C. 
168. 

6.  Where  the  boundary  line  be- 
tween tracts,  title  to  which  was 
derived  from  a  conmion  grantor, 
is  in  dispute,  the  claimant  in 
possession  can  hold  against  all 
the  world  except  the  true  owner, 
and  the  first  claimant  can  re- 
cover in  trespass  only  in  case 
the  land  in  dispute  is  within  the 
description  in  the  conveyance 
to  him.     Southern  Realty  4*  Inv. 
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that  the  boundary  of  plaintiff's 
land  was  known,  and  which 
would  give  plaintiff  all  the  prop- 
erty in  excess  of  the  quantity 
mentioned  in  defendant's  deed, 
held  to  have  been  properly  re- 
fused.   Id, 

7.  On  railroad  right  of  way.  See 
A.  <S"  C.  A.  L.  R.  R.  Co.  V.  Spar- 
tanburg ^  Co.,  88  S.  C.  685,  99 
S.  C.  299. 

TRIAL. 

1.  The  reply  is  a  matter  left 
largely  in  the  discretion  of  the 
trial  Court,  where  the  testimony 
is  competent  and  relevant.  El- 
lerbe  v.  Marion  County  Lumber 
Co.,  82  S.  E.  1049,  99  S.  C.  168. 

2.  In  an  action  to  recover  real  es- 
tate, the  Court's  language  upon 
plaintiff's  mot;ion  to  direct  a 
verdict  held  error,  as  calculated 
to  impress  the  jury  as  to  his 
opinion  on  the  facts  and  that  the 
claim  of  plaintiffs  was  without 
merit.  Stokes  v.  Murray,  83  S. 
E.  88,  99  S.  C.  221. 

8.  A  verdict  should  not  be  directed, 
where  more  than  one  reasonable 
inference  can  be  drawn  from  the 
testimony.  Palmetto  Fertilizer 
Co.  V.  Columbia,  N.  ^  L.  Ry.  Co., 
88  S.  E.  86,  99  S.  C.  187. 

4.  A  requested  charge,  which  as- 
sumes the  point  in  issue,  must  be 
refused,  where  the  testimony  as 
to  that  point  is  in  conflict. 
Southern  Realty  ^  Inv.  Co.  v. 
Keenan,  88  S.  E.  89,  99  S.  C.  200. 

6.  Under  Code  Civ.  Proc.,  sees.  821, 
822,  it  is  improper,  where  special 
questions  have  been  submitted, 
to  permit  the  jury  to  state  that 
they  could  not  agree  on  a  special 
verdict,  and  yet  to  return  a  gen- 
eral verdict.  Palmetto  Fertilizer 
Co.  V.  Columbia,  N.  ^  L.  Ry.  Co., 
88  S.  E.  86,  99  S.  C.  187. 

6.  In  an  action  for  shortage  in  a 
shipment  brought  against  the 
shipper  and  two  carriers,  held, 
under  the  complaint,  that  it  was 
error  for  the  Court  to  charge  the 
jury  that  a  verdict  could  not  be 
rendered  against  the  shipper. 
Palmetto  Fertilizer  Co.  v.  Colum- 
bia. N.  Si'  L.  Ry.  Co.,  88  S.  E.  86, 
99  S.  C.  187. 


7.  A  charge  that,  when  it  appears 
that  a  servant  is  injured  by  de- 
fective machinery  or  appliances 
furnished  by  the  master,  it  is 
presumptive  negligence  on  the 
part  of  the  master,  does  not  take 
from  the  jury  the  question 
whether  the  machinery  was  de- 
fective. Cutter  V.  Mallard  Lum- 
ber Co.,  88  S.  E.  596,  99  S.  C.  281. 

8.  It  was  not  error  for  tiie  trial 
Judge  to  refuse  a  requested 
charge  which  was  not  presented 
within  the  time  fixed  by  rule  11 
of  the  Circuit  Court.  Cutter  v. 
Mallard  Lumber  Co.,  88  S.  E. 
696,  99  S.  C.  281. 

9.  In  an  action  for  injuries  to  a 
servant,  the  modification  of  a 
charge  requested  by  defendant 
by  a  statement  that  it  was  given 
in  connection  with  the  previous 
charge  as  to  presumption  of  neg- 
ligence from  defective  appliances 
or  machinery  held  proper.  Cut- 
ter V.  Mallard  Lumber  Co.,  88 
S.  E.  695,  99  S.  C.  231. 

10.  Agreements  of  counsel  on  trial. 
Beck  V.  N.  W.  R.  Rl  Co.,  88  S.  E.        ^ 
385,  99  S.  C.  810. 

11.  As  to   reference.    See  Mobley 

V.  McLucas,  82  S.  E.  986,  99  S.         > 
C.  99. 

12.  A  motion  questioning  the  suffi- 
ciency of  the  evidence  to  sus- 
tain a  verdict  for  plaintiff  prop- 
erly made  and  considered  at 
close  of  defendant's  testimony. 
Oallishaw  v.  Jackson,  88  S.  E. 
454,  99  S.  C.  842. 

TRUSTS. 

1.  Abatement  of  action  to  estab- 
lish. Ex  parte  Jackson,  82  S.  E. 
990,  99  S.  C.  66. 

UNDERTAKING  IN  ATTACH- 
MENT. 

1.  Form  of.  See  Attachment. 
Wichman  v.  Fox,  82  S.  E.  1014, 
99  S.  C.  105. 

USURY. 

1.  A  conveyance  of  land  to  a 
grantee,  upon  condition  that  he 
reconvey  to  the  grantor  at  a  spe- 
cified time  upon  payment  of  a 
specified  sum,  held  not  to  be  a 
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usurious  transaction.  Hamilton 
V.  Hamer,  82  S.  E.  997,  99  S. 
C.  81. 

VENDOR  AND  PURCHASER. 

See  Mortgages;  Specific  Perform- 
ance. 

1.  A  vendor  who  accepts  part  of 
the  price  after  the  time  fixed  for 
payment  by  the  contract,  which 
did  not  provide  for  forfeiture, 
cannot,  without  notice,  declare 
the  contract  rescinded  and  the 
purchase  money  forfeited.  Cooper 
V.  Rutland,  82  S.  E.  994^  99  S.  C. 
88. 

2.  Where  a  vendor  failed  to  per- 
form and  attempted  to  rescind 
a  contract,  there  is  an  implied 
promise  on  his  part,  the  pur- 
chaser not  being  in  default,  to 
return  payments  made.  Cooper 
v.  Rutland,  82  S.  E.  994,  99  S. 
C.  88. 

8.  Evidence  that  the  vendor  had 
not  tendered  a  deed  is  competent 
to  rebut  his  claim  that  the  pur- 
chaser was*  in  default.  Cooper  v. 
Rutland,  82  S.  E.  994,  99  S.  C.  88. 

4.  The  right  of  a  purchaser  enter- 
ing into  possession  of  land  under 
a  contract  to  purchase,  to  retain 
possession  upon  compliance  with 
the  terms  of  the  contract,  is  not 
defeated  by  the  death  of  the 
vendor;  and  upon  payment  to 
the  vendor's  representatives  of 
any  balance  of  purchase  money 
due  by  the  purchaser,  he  be- 
comes entitled  to  a  deed  from 
the  vendor's  heirs,  and  to  retain 
possession  of  the  lands  as  against 
them.  EUer  v.  Motley,  82  S.  E. 
992,  99  S.  C.  20. 

6.  Sale  with  right  to  reconveyance. 
See  Mortgages.  Hamilton  v. 
Hamer,  82  S.  E.  997,  99  S.  C.  81. 

VERDICT. 

1.  When  the  jury  disregard  the  in- 
structions, the  verdict  cannot 
stand.  Southern  Cotton  Oil  Co. 
v.  Batesburg  Cotton  Oil  Co.,  82 
S.  E.  985,  99  S.  C.  71. 

2.  Verdict  for  plaintiff  held  not  in 
violation  of  the  instructions.     Id. 

8.  A  verdict  should  not  be  directed, 
where  more  than  one  reasonable 


inference  can  be  drawn  from  the 
testimony.  Palmetto  Fertilizer 
Co.  V,  Columbia,  N.  ^  L.  Ry.  Co., 
88  S.  E.  86,  99  S.  C.  187. 

4.  Under  Code  Civ.  Proc.,  sees.  821, 
822,  it  is  improper,  where  special 
questions  have  been  submitted, 
to  permit  the  jury  to  state  that 
they  could  not  agree  on  a  special 
verdict,  and  ^et  to  return  a  gen- 
eral verdict.  Palmetto  FertUizer 
Co.  V.  Columbia,  N.  ^  L.  Ry.  Co., 
88  S.  E.  86,  99  S.  C.  187. 

5.  Where  the  only  reasonable  Infer- 
ence to  be  drawn  from  the  evi- 
dence is  that  the  lands  purchased 
by  defendant  under  a  tax  execu- 
tion against  the  property  of  B, 
were  in  fact  the  property  of  the 
plaintiff  and  not  of  B,  a  verdict 
ought  to  have  been  directed  for 
the  plaintiff.  Oallishaw  v.  'Jack- 
son, 88  S.  E.  454,  99  S.  C.  842. 

6.  After  a  verdict  has  been  reduced 
in  accordance  with  an  order  of 
the  trial  Court,  the  Court  will 
not  review  the  finding  of  the 
trial  Judge  as  to  whether  or 
not  it  was  excessive.  Black  v. 
State  Co.,  88  S.  E.  1088,  99  S.  C. 
482. 

7.  The  exercise  of  the  discretion  of 
the  trial  Judge  in  refusing  a  new 
trial  on  the  ground  of  newly  dis- 
covered testimony  alleged  to 
show  disqualification  of  juror,  ot* 
that  the  verdict  was  influenced 
by  passion  or  prejudice,  will  not 
be  interfered  with  unless  the 
Court  is  satisfied  of  prejudicial 
error  by  the  trial  Court  in  re- 
gard thereto.    Id. 

WAREHOUSEMAN. 

1.  In  an  action  against  a  ware- 
houseman, the  burden  is  upon  it 
to  rebut  the  presumption  of  neg- 
ligence arising  from  the  loss  of 
goods  in  its  custody,  notwith- 
standing the  failure  of  the  plain- 
tiff to  prove  the  acts  of  negli- 
gence specified  in  his  complaint. 
Prescott  V.  So.  Ry.  Co.,  83  S.  E. 
781,  99  S.  C.  422. 

WARRANTY. 

1.  Grantee  of  land,  including  part 
of  railroad  right  of  way,  held 
not  entitled  to  recover  from  his 
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grantors  for  a  breach  of  war- 
ranty. Colclough  V.  Brigga,  88 
S.  E.  85,  99  S.  C.  181. 
2.  On  sales  of  personal  property. 
See  Sales.  Anderson  v.  Mer- 
chants Grocery  Co.,  84  S.  E.  109, 
99  S.  C.  888. 

WITNESSES. 

See  Evidence. 

1.  Permitting  a  negro  witness  for 
defendant  to  be  subjected  to 
cross-examination  to  show  that 
he  received  more  pay  than  white 
employees,  to  show  bias  of  the 
witness,  held  not  subject  to  an 
exception  that  the  questions 
showed  they  were  solely  to  pre- 
judice the  jury.  Cutter  v.  ifal- 
lard  Lumber  Co.,  88  S.  E.  696, 
99  S.  C.  281. 

WATERWORKS. 

See  Municipal  Corporations, 
Weeks  v.  Bryant,  82  S.  E.  988, 
99  S.  C.  1 ;  Herbert  v.  OHffith,  82 
S.  E.  986,  99  S.  C.  8. 

WILFULNESS. 

1.  There  being  evidence  to  support 
an  inference  of  indifference  to 
the  rights  of  its  passengers  to 
adequate  accommodations  the 
issue  of  wilfulness  in  failing  to 
provide  such  accommodatioas 
was  properly  submitted  to  the 
jury.  Woodward  v.  Ry.  Co.,  88 
S.  E.  691,  99  S.  C.  251. 

2.  Evidence  of  failure  to  give  the 
signals  required  by  Civil  Code, 
sec.  8222,  at  railroad  crossing  is 
competent  to  support  the  allega- 
tion of  recklessness,  and  utter 
disregard  of  the  requirements  of 
law  as  to  the  matter  of  running 
trains.  Folk  y.  S.  A.  L.  Ry.,  83 
S.  E.  462,  99  S.  C.  884. 

8.  Contributory  negligence  is  no 
defense  to  wilfulness.  Folk  v. 
S.  A.  L.  Ry.,  88  S.  E.  462, 
99  S.  C.  884. 

4.  A  carrier,  which  acted  wlth^  un- 
reasonable haste  in  ejecting  a 
passenger  who  had  mislaid  her 


ticket,  is  guilty  of  a  delict,  for 
which  punitive  damages  may  be 
recovered.  Williams  v.  Atlantic 
Coast  Line  R.  Co.,  88  S.  E.  604, 
99  S.  C.  897. 
6.  Testimony  tending  to  show  that 
the  ag^nt  of  a  telegraph  com- 
pany, while  delivering  a  message 
over  a  telephone,  had  his  atten- 
tion called  to  a  probable  mistake 
in  it,  which  he  might  have  easily 
discovered  and  corrected,  and 
that  he  made  no  eflfort  to  verify 
the  message  or  correct  it,  tends 
to  show  that  a  mistake  occur- 
ring in  its  transmission  and  de- 
livery was  due  to  wilfulness  or 
recklessness.  Clough  v.  W.  U. 
Tel.  Co.,  88  S.  E.  916,  99  S.  C. 
484. 

WILLS. 

See  Legacies.  Mattison  v.  Stone, 
82  S.  E.  1046,  99  S.  C.  161. 

WORDS  AND  PHRASES. 

1.  "Collision."  Folk  v.  Seaboard 
Air  Line  Ry.  (S.  C),  88  S.  E. 
462,  99  S.  C.  284. 

2.  "Conversion."  Mattison  y.  Stone 
(S.  C),  82  S.  E.  1046,  99  S.  C. 
161. 

8.  "Possible."  MUler  v.  Southern 
Express  Co.  (S.  C),  88  S.  E.  449, 
99  S.  C.  888. 

4.  "Practicable."  Miller  v.  South- 
ern Express  Co.  (S.  C),  88  S.  E. 
449   99  S.  C.  888. 

6.  "School  district."  Oallishaw  v. 
Jackson  (S.  C),  83  S.  E.  464, 
99  S.  C.  842. 

6.  "Township."  Oallishaw  v.  Jack- 
son (S.  C),  88  S.  E.  464,  99  S. 
C.  842. 
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